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COOl'E lt ,. ATELIERS d, 

Cltru41-4 . 

t~'ri ·I.I.:d ~(counLing' a~_':l.ir:;t and final"~ and 
-shc)uld have made a provision fur su hs titu­
tion of trustee in ahsen ce of :L motio n to 
that effect after account;u!.:" had been se t­

tled. 

J . A. Davis, New York City, fur petition­
cr-rcsl,ondc nt. 

Edward A. Lipton, pro se. 

Bdorc KUPFEIU,,·lA N. ,I. p" anti EV­
ANS, FEIN, MAHKI::WICII ",,,I IILOOM, 
JJ . 

MEMORANDUM DECISION. 

Judgment (denominated an orde r) o f the 
Supreme Co ur t , New 'fu rk County, ente red 
July 2G. 1978, unanimously modifil..'d on t he 
law and the facts t l) ddClI.! the words "firs t 
anti final" with rt 'sP('ct to Lilt' ac(;ounting 
pruvided for in t he firs t (h'crctai par:q,:ra ph. 

and to delete the last de,'rdal paraJ..:"raph. 
and othe rwise affirmed witho ut costs and 
wi thout tli~l,un;cmcnL". 

The t rustee, a IIlcrnl~ r ,d the Bar, had a 
lon~·sLantlin~ friendl y rclatitln~h i p with the 
~cttlor (life bendiciary ) :lnd r .. :rnainc\ermclI 
uF a trust" that was informally adrni nistered. 
Noncthclcss, the hcndieiari(!s arc C'ntitied 
to an accounting to thc bcs t uf the trustee 's 
abil ity to make it. 

The order ente red was oot in accord with 
the up iniun at Special Tl·rrn . The :H'Couot· 
iog provided fur should not ha\'c b ... ·en char· 
acterizeu as "firs t and final", nor shou ld 
the re have been a provis inn for su b~t i tutio n 

of the trustee. Thc matter of a su l!stitu· 
tio n is onc tha t Co1.n be considered lIy the 
court if a motion is made to that effect 
after t he .accounti ng has heen !>et tled. The 
fact that provision is maue for an account­
ing docs nol of an d in itself in any way 
raise any queslion as to the J,!oot l faith of 
the t r ustee. Tbe accountin!! in ac(o rdance 
with thc orde r at Special Term, as Ih! rewith 

mod ified, s ha.1I he made within sixty days of 
lhe se n ' icc of a co py of the order e nte red 
herciu with notice uf entry. 
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., ~lOT()BECANE, S. A. 
.... .:11 1011 

·.i · 

I HnlH'r l. It. (,OO I'EI( l't . 

Pt·t j lione r~ - A fllll'll;\n t .. , 

v. 

ATELIERS d" I" 
Ht'spunden t -Itespondcn t. 

Su preme ( -O\l r l~I'I"'lbte !)ivisin·!.!.:. 
First IkparlrnL'nt. 

March ~. 1~J7Ij. 

l'etiLiolH' rs fiil..,d appli ca tion fur perm a­
ne nL stay of arhilration . The Supn:me 
Court, New YI)rk ('nunly, l."lUis Cru~~tl\a n, 

J., cnte red j lldl{llICllt disl l1 i:-.~in~ petiti un, 
ami peti t iolll'n- appealt,tL The Supreme 
Court, Appella tl' Ilivis illtl , Fi rst Ill'!lart­
menl, held thal: (I) French ctl rpnratiull's 
respu nses to petitioners ' not ice of lhL'ir de· 
si re to sdl stock did nl .t l'n lls l itutt: "writtell 
notlCl' dcrnanll ing- arllltr:llion" \~'ithin ITll'an· 

lnl{ of a r hilratillO pr\Jvi ~ iHl ' : (~) pdiliun ... ·l'S 
did not "';tin' shan-hohle' r:-- :lJ.!"reernent·s re ­
I[Lli rcment that written nolil't- dl'mantiJlI).!" 
a r hitration lil' ).!i\·cn within lL'n days :tfkr 
).!ivi ng- of !lot il'c hy pclitio11t' rs of tlK·ir de· 

si re to sell; (:3) wheLlier 1~~iol1.J!~~!~!!t 
to arhitra tion W;tS ro mph,.'d with W:L" tllat­

ler for courts to ckterm illt·; (.I) N ... ·w York 
C() lIr l$ ('f lU !d ]l rllPt,rI.\' pass on arliitraL ion 

i~sue, oI e:-: piLc fac:t that ag-ree lllent pro>, id ,·.! 
ror<!,rhil ration in Zu r idl, Swil .... e r la~! .. and 

(!'"l) I're ll en corpuratlOll W;L" s uhJect to in 
personam ju risdiction of New York cou rt s. 

Judj!ml'nl rl'Vt'rscf l, :q11llication ).!rant· 

cd , and ;trh itration stayed. 

1. Arb it ratio n c;;::>Z:U 

Where sha rchold\'r: :!I .• 'Teernent ('un · 

l:lined provision fo r arililration if either 
party did nol wish tn prncccd hy formula 
fur dL'lc r mining" pricl' l)f shares, where pro· 

\' isio n rC1luircd " wr iw.' 11 nutice t!ernandill).!" 
arbitration" within tCIl days afLer giving of 

nutice uf desire to sc I!. and wh ere, in rl!· 
spo nse to pet itioners' ootice of desi re to sell, 
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Frcm'h ('oqxl ratinn ~l:lt .. d that it rl'~cr\" " 

its r i~hlli to havt' rt'(.."HUI":"I' tq arbi tral; II 

..... hile scckinl~ :lIldjlional in formal;nn all' 

taler ~t..1.l t:d tha t it would he I'lll1lpcllcd " 
demand arhitration if nnl!oil1J.!' "is(,lI~sit)n:, 

tlid not result in aj..,'Tccm~:nt. neither r" · 
!l ponsc const.ituU.'iJ "written !lol!t'\,: dcm:lnd­
in),:' arbitration" within mcan;n!.! of arbitra­
linn pruvi~ion . 

Set' pubhc atllll1 \Vflrt! o; :1wl J1hr~~cs 
rnr Oliler Judlel;!.1 COII!\olrlll:llUn:oo ;lnd 
df'flmtion5. 

2. Arhitration <b2:t .3 
Where s h:\rcht)ltlc~ ;ll!rl 't'mcnt. cun­

laim .. '1.1 "rovisiol\ for :lrhilralinn if either 
pa rty did not wis h to proceed by fo r mula 
fu r dcLcrminin~ price of :;harcs to he sold 
and when.: provi~iun rClluirl.'ti I,Hillen no lire 
clcm:lnding ;l rbitration within lcn days ar~ 
l.er ~ving of nOliCt.~ by p rf)p()~c(1 s-cllc r of his 
dc~i rc to sell . fact that par tic!' necoti:ltl.'lI a"q 

lo pr ice beyond ten .. day per iod did not co n .. 
slitu1.A.! waive r of recluirenlt'lil that written 
nutil'c dem:tnding arbitration lie givcn with­

in ten d;IYS. 

3. Arhitr!'lti on ~23. I . 2:U ;, 
W here sh!'lrehClldc rs :1g'rCt'mcnt con .. 

lainL'ti provision rur arbitra tIO n in the event 
that either party h~:lievl'el furmula fur de­
te r mining price at whit'h slelt'k would be 
!iold did not ~';ve proper wcilo:ht to known 
:ulverS'e o r fa\'o rahlc factHr~ and whe re par· 
ty who eliel not wish to proceed by formula 
\I.·as rcelui rccl to ~ive wrlttt'n notice de­
manding arhitratiun WIthin tun days after 
I!i vill ~ of notice by propo~d seller of his 
desi re to ,\;1.:11. ten-day nul ice requirement 
wa~ a condition preee'cil:nt to arhitratiun. 
:Lnd thus whether it w:el complicd with was 
a matl.cr for CH urL .. to dete r mine, des pite 
fact that shareholders a){rccflwnt containtu 
general arhitration claul'e without len-day 

limitation pe riod. 

4. Arb itratio n 0;:123.1;) 

Fact that shareholdt'f~ :1~reement pru­
vitlcd ror a r hilration in Zurit'h, Swit7.e r lallll. 

did not preclude New York eoti r Ls f rom 

pa!-\!\i nJ..:' nn i. ;S Ul: cUlH'Nnil1l~ whethe r concli­

tilln IIrt'cedcnt to arhitraliltJl was sa lis fil!d . (. 
wher c pctitioners, who SOUI~hl pcrmaOl'nt 
~tay of a r uitration, were individual residing 

III Nl.:w )'w'k anll N,'\\' Ynrk CI II·llllral : " . 

\\ IH're di::pll tt· rl ·I.II,·" tn pu rchase IIf "lul'k 
til N,·w )'1I1'k ('url'ura!101l aUtI ar\l~t· unch' r 
;L~n 'c 'III L 'l1 t rur rLOr rnatl .. r, u~ 1'\,.\\' YW'k ,·ur · 

purallcol1. \\ 11I . .' r, ' :I~: n' . I1lt ' lIl il!"t'lf I'r",I.I .. oI 
tll:'l al!ieCl111'lIl \\lIuld 1)(' cull!"tru t.·oI in 01,­
rurdanl'C' \I.·llh New )'<lrk law. anel where 

I'fUvil'iull of agrcCfIlt'nt prf..'scrihing rate or 
intcrc!"t rdcrred to prime rate char~t·d hy 
New York Ilank . 

5. CUr)lII ra l iunM 13:::>66;,(:1) 

W llt're jlclitil)nt:~, whu ~ou~hl 111·nna· 
ncnt stayed arhitraticm. W(' rc ,In il1dividu:d 

n·sidinJ.\' ill Nt'\\' Y"rk and a New York 
cnrpuratlllll. whl.'f{' cll:. putc rl'ial l.'Ci to pllr­
ehast· or l'tcwk in a Nt·\\, York curpor:tlio n 
anti ;lrHSI.: unlier a~rt'l'mc nt fu r furmatinn 
o r New VHrk cu rp .. ratiull . \\ here shardlUlcI­
crs a~n't'rncnt I'rll\· id~·d lh:\l ;l~ro'I'mt'nl 

wlluld I ... , cun!'\trm·d in ;u·t·urda nco.: with r\f..'W 
Yurk law, :lntl where If(' rt inn of :l~rl.!cml·nt 
rdatin~ til dete rmination lrr price at whkh 
stuck w()uhl be !luld I'onlaillt·d pnJvi!"ion pn..'· 
~('nhin~ rate tl r inlt ·f\· ... t which n·ferrt.'d lu 

prime r:t l\' char~ed hy Nt''''' Y')rk hank. 
Fnmch I'orporatiorl wa!'\ :o>uhjcct tu in per .. 
:.0 11:1111 juril'dicti'"1 tlr New Yurk Cou r !..'! un­

tier IUIIJ!-:tnn st:ltu l' with respect tv tii,!;­
pill ... ·!'. arising untler :Llo:reemcnt. CPLR 
:1IJl(a), pa r . 1. 

J. D . .Jacuils, 1\cw Yurk City, fur pctitiun­

e rs-appel lan ls. 

It K. Brrn!'\ u ·in. I'\t'\I.' York City, (ur re-
5po nilcn l~rcsi IIIIltlen t. 

ltd"rL' SU LL1VA.\J, .J. r ., and LANE. 
MAIlKf:WICIi. SI LVE}(MAN anti 
ULOOM. JJ . 

MEMOJ(AN l llIM III·;I'ISION . 

,Jud~rnl'l1l (l lvr1ulll inatl't 1 I1rtk· r ). SUlort.·Il1C 
Cuurt. New York CUllnty, ('ntered Ntlvcm~ 
Iter 22. 1 ~)7H. dismiss il1~ pet itio!1 fur :l stay 

o f a r bitration, is un:lnimnusly re\'crSt.:ci , on 
tlw bw. and jll'ti t ion.·l's· appl it'a t illl1 ro r a 

permanent slav of arhilr:lliun is Io:'ranteti 

and the ariritratilHl is st.;lycd . With cost ... Cu 

pc ti tiom:r!i-appc! la n ts. 

... ... 
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... -.- COOI'J::II v. ATELlEIi .Ie I" MOTOIJECANE. S. A. l4!J .' 

-

-- - CII,. ' "N.Y.S.2d 147 

_ .' A ~ha rcholdcrs :lh'l'CCmcnl hetween 
'\ . . I ' .J.J! . f , . 

..1 p~rtlc:t InVO VIn/.:" lC- ormatlun II :l , .. 

York corporation (hc rcin:l f t"r " :-Ol utohc(': 
Ame r ica") co nt.'l incd ;t /.:"I'",'ral arbitra l I 

clause provitJinJ,! for arhitration in ZUr-i llL, 
Switzerland. The :1J,:"rcc IOl'nl l'ontainct l a 
provision wherehy ;any slo('khultlcr otllt' r 
tha n respondent Atel ie rs de la M OlohcC31lC. 

S. A. (hereinafter "Fre nch MUlobccanc" 
could sell it..q shares to Fr. 'llt'h Motohcca 
and MotoOccanc Arn c ril':\ hy /.: ivi nJ.:" writ . 
notice of iL, intent ion to clu su, The pr 
would be dete rm ined as pru."idcd (ur in 
Exhibit F to the agrt'cml' nl. Exhibit F' 
cont.a.im.:tJ a fo r mula fur determ in ing t he 
price. hut also conl:linctl a prnvision fur 
a rbitration ' in t he event lhal clltll' r of tne 
parties bc t.ev cil the formula did not S::'lVC 
prope r wClght to kn owli ail vl'r.;c or favor: 

ahlc factors. In s uc h C'a~, the (Iart.y ""ho 
d id not wish to.proceed by t he form ula was 
required t.o ~ive writte n noUt'C de mandi'!1£' _ 
arbltrabon wllIlIn le n day:- alcer-t.he g1V in~ 
or the nollce hY the rropn~cd :-eflcrOflii ; ' 
desire to sel l. retiUone~ gave nutice el f 
their desi re to se ll Ly mad (HI Apnl 1:1, 197K. 
r~espondent French Moto ilt!('ane did IWt. 

within ten days de m:lnd arbitra tio n. in ­
s tead, on April 21, 197H, re!'l pondcnt Fn!Ill'h 
MotolJccanc wrotc s tatin~ t hat it lacked 
"cl!rlain import~lnt in formation which 
would enable us to delcl'111in(' whethl' r or 
not L1lc usc of the formu l'l will lead to an 
equitahle valuatio n or the Comp;lny's 
Share:t. Wh ile awaiting this additi onal in­
formation, we mus t reSl' r\'C uur ri!;'ht!l tv 
have rCi,:o ur.;e to arhitration for the deter­
mination of the \,;tl ue." Ui:;;..:ussions appar­
en tly cn:iued IJctween t he parties and on 
June 30, 1978 r~rench Moto h(':c:lnc wrote 
saying, "Unless t he fri <> nd ly d iscussions 
which a rc presently takin~ pla te do re~ull 
in ;In a~rrccmcnt on such price, we a rc com­
pelled to demand a r hitr ation unde r Exhibit 
F of the Ah"T'ce ITH . .:nl." Nu t u nti l St'ptcmIK.'r 

(

' 1. 1978 did French MotOi~~I~IU1~I: 
IYcTCm::lnd a rbl LraLlOn , 

11) In ou r vicw, neithe r the rl'sc rvlllilill 
of the r ight to a r bitrat io n un April 2 1. lU7S 
nor the condit.ional demand fur a rbitratlO ll 
(I ll June 30, 1978 Clltlstitutcti " wri tlen nolice 

d emandin~ arbitration" within the mcaninK 
of Exhibi t F. 

, . 

121 Nll r dn we thi nk that the ract t hat 
tllc par t ies nt.' j.!'o t ia tl'ti a s to price thl·reaftc r 

C'lmsti llltl'" it waivl'r ur the rl'quin'mcnL 
that \\ r ill " 11 Il u[i,'\' cll '1I1;\nd inj! arl, il r;ll.iulI 
he J.:wcn within ten days, 

13 1 In uu r vic\\' al=,o thi~ ten days ' is a 
co nd ition prel'cde llt to arhltr atiun under 

'l,!;s hjhjl V ilfulLhus WIh'LiiCr: it wa ... ('om­
. "I it-d with i!! a lTl~llc;--r;rr t he cllu r L'I to 

I ete r'" ltu:_~-;-;:~ ~~ ~. M:lltt'r tlf 0 l l.ln Ill'a/­
ty Curl'. \'. /'l 'i /f'llll t'. :H; N. Y ,211 !H:l, 9.111, :In 
N. Y.S. 241 flll9, :1:,0, :I:!:I N,K:ltl g;~1 , H!')!) 

(19;:1). Nor do we think that the 11I"L'!'l(.' ncc 
of the j.!'e nc ral art,itratiflll clause without a. 
te n day limitation l'I 'r iod in the main :lJ..'l'ee­

ment re'lui re!\ that this '1ue!!tioo hc left to 
the : Irhitrato r~. AlthulIJ.:'h Exhihit I" pro­
\lid e~ for an a rili l ral ion pu r~uant to the 
term !! o f the m:lin !lJ.[rl'I' Il1Cn t, it imposc!\ 
the additional CllIHl ilin ll pn.:cellcnt flf t he 
demand for arllilralion ~' ilhi n le ll days 
wi t h respec t to i~s ll cs lIode r Exhihi t F. 
The aril itr alinll dl'm and .. d here is d early 
li mited to the iSSU l'S 1'lI\'l, rt'd hy t.::xhihit f, 
t he purcha~e pri t'C of I' c s hares, 

(41 AlthnuJ,!h til(' a~n:l'mcnt prt)\'icics 
fur arhi tr atiu ll in Zuridl. \ \ ' l' think the t\cw 

York cou rts may properly P:J :oiS 011 th is iss ue . 
A!' to the ohjection uf fo r um nOll 1'0/11'('t1-

iens, it appea rs tha t p<!litiuners arc an indi­
vid u;d residing in Nl'w York and a :-':cw 

York. co rporation ; tltl.' di spute rl.: latc~ t il the 
pu rchasc of sLIH:k in aNI'\\! Ynr k l'urpora­
tion ;Inel a r ises IIndt' f a n aj.{rl'C IIH.'n t fnr the 
fvrm'l tion of ;1 l\ew York ('or po ration and 
J..:'ovc r ninJ,:" the rt·l atillns or the s i1an..: III.tde rs 
to that ('tl rpll r:ltiun: and thc main ;tj.!'rcc­

men t iL ... cl f prov idl'J'; th a t t he aj.!' rl'I' !l1cnt 
:-lIal l he ('uns lrucd in acmrlialll'e with the 
laws of the State (If :-.i l'w York . Fu r ther , 
I'~xhihit F in pn.':-.c rihinJ,!' the ra te of intcres t 
refe r.; tu t he prime ratc ('h arJ,!I..~ 1 by the 
First. Natiunal Cit.y Ibnk o f New Yurk. 

,~ ) For Illllch t hl' ~amc rc:tsons, \\'l~ 
think th:Lt at lc;\...;t :LS to dis putl.'s ari~iflg 

IIllder thi:04 :tj.!'rel'lI l1'lIl . f('spnndcnt Frl'lIch 
~I (ltnhet':lfl{, w:\. .. s ul,j l..,(,t to in I lCl'Sfm:l(lI jur­

j..;d iction (If t he New Yor k l.ull r l~ under lhe 

lung·arm ''''tul.e CPLIt § 302(,,) I. 

.. - . 

.., 

I.. ~ •• "" - .,,~. 

~: • . '$ : 

~! 
? , 

: 
I 

hI~":!-l ' 
;'~. , ',~;~ .: :t · 

, , .. 
':"~ 

,r.:/: 
:" ~ .: 

' .. ~ 

 
United States 

Page 3 of 4

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



'/' 

;,e 

49 N. Y.2d 822 MEMORANDUM DECISIONS 619 
Cite a!. 427 N. V.S.ld 

404 N.E.2d 74 1 

49 N.Y.2d 819 

lIobert It. COOPER et al.. 

v. 

Respondents. 

ATELlEIlS de la MOTOBECANE. 
S.A .. Appellant. 

Court of Appeals of New Y (wk. 

March 18. 1980. 

Ortler reversed , with costs, and the judg­
men t of Supreme Court, New York County, 
denying tht.! application for a st~y ()f arbi­
tration, reinstated (see Ulli ted Nation:) ~ .. 
Norkin. 45 N.Y.2d 358. 408 N.Y.S.:!d 4201. 
380 N.E.2d 253). 68 A. D.N 819. 414 N.Y. 
S.2.-1 1·17. 

All concu r. 

o i ~" ",,,:::",:::.:::,,,,,,,=,,,,,,,,, 
I 

401 N.E.2d 74 1 

49 N.Y.2d 822 

In the MaUer of Frank P. DiMARSICO. 
M. D .. Appellant. 

v. 

lion. Robert P. WIIALEN. M. D .• a8 

Commiss toner of Health of the State 
of New York et al.. Hespondents. 

Court of Appeals of Ne w York. 

March 18. 1980. 

Order affirmed, with costs, for the rea­
sons stat.cd in the memorandum at the Ap­
peliate Div ision (68 A.D.2d 971. 414 N.Y. 
S.2d 785), to which we add only that the 
power of the Commissioner to revoke pre­
scription forms under Public Health Law 
~ 3338(5) extends loa any person who tails to 
comply with Article 33 whether that person 
be licensed pursuant to that Article or a 
physicia n who is permitted to dispense con­
trolled substances. b<..-cause he is a licensed 
praclilionl!r, without a separate Article 33 
license (S4.!C Sections 3302(281 . 3331). 

All concur. 
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