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Accardingly, defendant’s motion o dis-
miss Lhis action s granted.
S0 ORDERED.

PARAMOUNT CARRIERS
CORPORATION,
_ Plaintiff,
.

COOK INDUSTRIES, INC,, Defendant
Ne. T8 Civil 3771

Unir.n:lqi States Distriet Coart,
5 D New York.

Feh 14, 1979,

Pluintif{ vessel owner commenced ae-
tion Lo obizin wrt of attochment to seeure
its elnim in arbitration procesding pr.-nd.'ing
in Londom on issee of payment of demup-
rage chargea. Delendant charterer mabed
to voeste the mantime attachmenie=~The
District Court, Edward Weinfedd, U, hiid
that: (1) absemt o specific exvnerAtling
clouse in charter party, ambiguity “was re-
quired Lo be resolved againgi“eharterer so
R that etnim of owner afnindtcharierer for

- demurrage incurred daNBading and unload-
ing veassl wns & manbime claim subject tos
traditional admiralty procedures and st-
tnchment proeeas: *(2) lsct that plaintiff
veasel owgee filed st primarily to abisin
benefit®af\the rule Bil) attschment proce-
durssdid not reguire vacatur of the attach-
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wrbitration, obilain maritime remedy of for-
eign attachment pursuant to rule B(l) of
supplemental rules for purposes of obiwin-
ing security, notwithstanding that Conven-
tion does mot suthorize attachments either
prearhitration or postarbitration.

Maotion to vacate attachment denied.

1. Admiralty ==]3
Shipping =IH2)

Absent & specific exonerating &.u.uu i
charter party, ambiguity wis requined £ b
resolved against charterer so that-chim of
owner agninst charterer for deturrage in-
eurred in loading and unlsaflicg VEasel was
o maritime claim subjeet to\{raditional ad-
miralty procedures and.atbachment process.
Bupplemenital Ruled fopCertain Admiralty
and Maritime Cassa( rute B(l), 28 USCA.

L Shipping «=38(7)

Fact ‘St-plaintif] vessel owner filed
suit primasly to abtain benefits of the rule
B{}-attackment procedures did not require
vacaluf of the attachment on asserted
ground that prior to suit and issumnce of
attachment plaintifT had alresdy nominated
ita arbitrator, appeared in arbitration pro-
ceeding and subjected itzelf to jurisdiction
therein concerning dispute botwesn plain-
tff and charterer as to payment of demur-
rige charges, Bupplemental Rules for Cer-
tuin Admiralty asd Maritime Cases, rule
B(1}, 2 USCA.: 9USCA &8

1. Shipping =3%T)

Federal Arbitration Act is not incon-
sistont with the United States Conventlon
on the Recogmition and Enforeemant of -Ar-
bitrable Awemrds or its policies, and thus
vessel owner could properly, sulseguent to
commencement of arbitration on issue of
pay ment of demurrage charges, obtan mar-
riime remedy of foreign attschment pursu-
ant to rule B{1) of lupph:ml:nul rules for
purpeses of obtaining security, notwith-
standing that the Comvention does nol au-
thorize sttschments either prearbitration or
poatarbitration. Supplemental Rules for
Certain Admiralty and Maritime Cases, rule
Bil), 28 US.CA; & USCA §§ 201-28

] mieni \on naserted ground that prior to suit
o ind, issuance of attachment pluntiff had
F 1. alrendy mominnted ita arbitrator, appeared
o in arbitration proceeding and subjected it-
ol d seifl 1o jumadsction therein, and (3} Federal
! Arbitration Act is not inconasstent with the
v United States Convention on the Recogni-
& tion amd Enforcement of Arbitrable Awards
or ita palictes, and thus vesael owner coald
properly, subsequent to commencement of
R
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Cardillo & Corbeii, New York City, lor
plaintifl; Stephen C. Pascal, New York
City, ol counsel,

Hill, Rivkina, Carey, Loesberg & 0"Brien,
Mew Yark EiL'_i'. Francis J. 0'Bren. John
Erie Ubon, New York City, for defendant

OFINION

EDWARD WEINFELD, District Judge.

The defendant moves o vaeale a mar-
time attachment obinined by plaintff ! and
for the release of fonds atteched. The at-
tachment was obtained after an arbitration
III.I"IIEHI:{“I'II‘ kad been initiated in London,
England, wherein both parties designated
.Juur respective arbitrators purswant o a

charter party. BHefore commescement of
this sction, plaintiff, "in wiew of the present
situation” of defendant, sought to have it
peost security in the arbiteation procecding.
The defendant rejected the request, follow-
ing which this netion waa instituted and the
attachment ablained.

On February 8, 1978, plaintiff, as owner,
and defendant, s charterer, entered into &
charter party for the M. V. Margio. The
eomplaint alleges that defendant was liahie
far dtmurr.l;: whder the terma of the char-
ter party, as well as under & “mide lotter"
signed the next day, whereby it guarantoed
payment of demurrage if the receiver of
the shipment feiled to pay demurrage with=
in soity days after discharge. Demivege
upon anleading of the vessel atAlevawdria,

t, amounted to §28.337, which the re-

iver failed to pay, whereupon thé arbitra-

tion procedure specified in the charter party
was invoksd,

The first ground“fox defendant's motion
o vacate the s{tachment & that & guaran-
tee Lo pay Wemurrage due from & thind

L RualeB{l tfithe Supplemental Rules of Cer-
tamn Admiralty and Mantime Claimes of the Fed-
eral Rubes of Civil Procedure (suthonzing mari-
Lifn# AILOCEMMENL End QEFnIARMEnL)

2. Hack Sea Stale £ 5. Line v. Association of
TarT Tragde Dist |, 33 FSepp. 180 (5.0.M.Y
= . 1851); accard, Kossick v Uaned Frmit Co., 365
US T3, TAS, 81 5.CL &88, 8 LEd 3d 58 (1581)
idictum) (Harlan, 1) Pacific Sueety Co, v
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party s not & maritime contract.t and hence
the attachment should netl have boen insued
under Rule B1) of the Supplemental Rules.
Flaintiflf does not dispute that a guarantee
lo pay & third party’s obligation for demur-
rage i3 oot & maritime claim, but asserts
that ita claim is agninst the charterer a3 the
primary obligor for all demurrage. It relies
upon section six of the charter party, which
provides, “[vjeasel to have & lien on the
cargo for all freight, dead freight, demur-
rage or average. Charterars’ liability under
this charter to cease on cargn being shipped,
except for freight, dead freight and demurs
rage " (emphasis supphied). The defendsft,
the charterer, responds that this prowishon
refers solely to ita liability for pRlcadieg
demurrage as provided for by ‘marapgraph
seven of the charter party, [RElelempha-
sizes paragraph eight, whith/refers to de-
murrage st the port of uploading and pro-
vides “[rleceivers to pivdemurrage.” Ad-
diticnally, the defending stresses the nide
letter whereby~the \charterer guaranteed
payment of the demarmage if the receivers
failed to do soand secordingly argues that
i3 guarsntes sras of o third party obligs-
tion,, FlEmtil, however, responds that un-
dér paragraph six the defendant remained
primarily linble for both onloading and off-
loadiing demurrage and thai the side letter
was bssued to make “clear that the charter-
er responadbility remainjed].”

[1] It must be acknowledged, and the
attorneys wpon further argument of this
miotion agreed, thal paragraph six is ambig-
wous. However, alwent a specific exonerat-
ing clause in o charter party, the general
rule is that the charterer ia linkle far de-
murrage incurred in boading and unlsading
the veasel' There is no specific clause of

Leatham & Smith Towing & Wrecking Co., 151
F. 440 (Tth Cor 1 50T,

3 Pepasylvamia R Ca v Moore-MeCormack
Limes, 170 F.Id 430, 432 (2d Cir. |9656) {citmg
cases), Compare Gulf Puerto Rico Limes w
Ausociated Food Co, 166 F Supp. &1 (DPR
1871) {no exonerating clause) with MHelemic
Limes Ltd v. Director General of Indis Supply
Mission for and on Behall of Undon of [adia,
318 F.Supp. 821 (5.DUN.Y. 1970, afd, 452 F.24
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Chie as #E) F Supp. 568 (1970}

exoneration in the instant charter party, for
paragraph eight does not abaclve the char-
terer. Accordingly, the ambiguity must be
resolved against the defendant. In this eir-
cumstance, the claim asseried sgainst it i@ &
maritime claim snd sobject to traditional
ndmirally procedores and sttschment proe-
pas. Thia conclumion i resnforced by the
foct that Usose cases [inding mo admiralty
jurisdietion involved guarantees by a mon-
charferer; ¥ the obligation here, in contrast,
derivea from the duties growing out of the
charier party itsell and thus is “sulficiently
related to peculiarly maritime concerna™ as
Lo bring the controversy within “the pale of
admiralty law."®

[2] The defendast next conlends that
the maritime remedy of foreign attachment
pursuant to Rule B{1) of the Supplemental
Rules may not be wtilised solely for the
purposes of obtaining secarity. 1L argues
that an sttachment under the Rule has o
dual purpome—{1} o ebtain jurisdietion of
the defemdant in personam through his
property and (2) to assure satisfaction of
any judgment in plaintif’s {svor—and thai
thie ﬂ:ur':l'.],l obtatsed under soch an attachk-
ment is incidental to obtaining jurisdictipn,!
Thus the defendanl argues that botsuse
plaintiff, prior to this suit snd thofasbunco
of the attachment, had alresdy (nagminated

RI0 (24 Cir. 1971) {clause specifically sxomerats
ing charsrers from demurrie.

4, Compare cisel cfed in mole 2 supra {thisd
party obiligora of defusrspes charges) wich Ea-
gie Trandpor? Lid vND'Gofmnar, 4459 F Supp. OB
{S.0UMY. 1978 (sdnirally jurisdction aitaches

* where obligos gusrsgless performasoe al mari-
temee ohiligation; claim hat obligors as relaged
io charieret, wepe direcily llable for breach af
charter \party) and Japan Line. Lid v, Wilko
Ol Ciid 424 F.Supp. 1092 (D.Comn. 1 578) (simi-
lare, &f Compagnie Francase de Mavigation &
Vaprur v, Boansiss, 19 F.2d 777 (24 Cir, 152T)
JNand, J.).

L " Kossick v Usited Frud Co, 3685 US 71,
TI&, Bl S.CL BBG. B, 6 LE4.2d 56 (1961)
(Harlai, ).} The conclusion thal ihe charer-
er's chiligation |a sisemtislly & maritime duty is
birme ot By o sesenl Ense decided by Judge
Brieaml. [adéana Farm Horeay Coop. Assa v 5,
5. Zovereign Faylemne, TS5 Civ. 5144 (5. D.N.Y.
Oet. 12, I9T7). The charier party in that case
was similar 10 the one im the mstam procesd.
ing: 1he charnsrer was Hable lor demurrage

its arbitrator, appeared in the arbitration
proceeding and subjected itself to jurisdie-
tisn therein, this action was commenced
solely 1o obtain the writ of atlachment Lo
secure plaintiff’s elaim in the arbitration
preceading mow pending in London—that in
offect this was an abuse of the process of
the Court, It may be acknowledged that in
fact plaintiff filed this suit primarily to

obinin the benefit of the B{l) attschment -

procedures. But this dees not require vada-
tur of the attachment. Section ight of the
Arbitration Act expressly provides thut
party “may begin his procesding-hereunder
by libel and seizure of the vessel |
socording to the usual coufsesol ld.mr.lJl:.r
procesdings, and the catrt whall then have
jurisdiction to directbhe parties to proceed
with the arbitration,add shall retain juns
dietion to enler(its’ decree wpon the
award.” 7 With \respect to this provision
the Supreme Court has ohserved that “Con-
gress planly and emphatically declared that
although the parties had agreed to arbi-
trate, the traditional admiralty procedure
wiih/its . concemitant seeurity should be
aFiilable to the aggrieved party withoot in
any way lessening his ohligation to arki-
trate his grievance mather than to Htigate
the merits in court"” 5~
generally, and receivers were specifically liable
for offlosding demusrage, which the charierst
ppreed ta pay if ithe recsivers dsd nol. The
Cowrl assumed admiralty jursdiction in the
case umder the ohlgations sssumed by the
charierer in the charier pany,

8. Swift & Co. Packers v. Compann Colombiane
Del Canibe, 5. A, 130 US &84, 70 5,01 861, 54

LEd. 1206 {1950k Seswind Compania. 5. A v,

Crescemt Line, fnc., X240 F2d 380 (2d Cir. 1963)
s alsp Dot Bergeasks Dampakibeselakal v
Sabwe Shippragy Corp, M1 Fid 50 (2d Cir
1865k D/S ArS Flint v. Sabre 5 Corpe,
38 F.Supp. J64 (ED.MN.Y.1964); United States
w, Cie. Nawiera Contiaemntsl 5 A, ITH F.Supp,
361 (5.0UNY, ESE).

7. BPUSC §A

A._The Anaconca v. American Sugar Refiming
= Co., 322 U.5. 42, 43, 64 5.CL. 963, B66, 88 LEd.
1117 (1544F Albatross 5 5 Co w
Bros, 85 F.5upp. 455, 463 (5.D.M.¥.1851)




[t & true in this instance the attschment
was imued after the arbitration kad been
commenced, whereas the above seetion
IT.'II.EI that a party “may begin the proceed-
mn: " by seizure of o vesel. However, there
ia nothing in the Act that suggests the
provisional remedy may not be applied for
_after the commencement of arbitration. As
"has been observed, arbitration is a phase of
A suit im I-dmll‘lJijI" and it i3 immateral
that the arbitration was commenced prior
to the filing of the suit whereln the attach-
ment was obtained #

I (3] Finally, the defendant urges vacatur

! of the sitachment on the ground that the
. United States Convention on the Eecogni-
tion and Enforcement of Arbitrable Awards
(the “Convention")} " doea not authorize at-
tachments cither pre- or post-arbitration.
The issue was codsidered cxtemsively by
Judge Conner who, upon facts substantially
similar to those in this case, concluded that
ihe Federal Arbitration Act waa not incon-
sistent with the Convention or its policies 1
| am fully persoaded by my colleague’s
reasoning and analysis that section eight of
the Arbitration Aect is not in conflict with
the policies of the Convention. * “The most
common reason for srbitration b W substi-
tute the speedy desision of specinlists in the
field for that of juries and judges: and that
is entirely consistent with a desire o make
as effective an possible recovesy \upon
awards after they have boen made, whieh is
what provisional remedies #o) "™ The
. cases relied upon by defendiat'®™ afe readily
distinguishable, as Jud@&Gonper pointed
out, since they involve siate attachment
procedures and presentad entirely different
insuen,
The motign tomcate the attachment is
e dpised,
R The Spaifold, 15 FSumﬁ'ﬂ_ﬂﬂ (5. 0LNY,
. 1ER),

18. ®eefer Express Lines Pry., Ltd v Petmovar
5. A., 420 F.5upp. 16 (5.D.5.Y.1976)

1L 9 US.CO§§ 201-208,

e

Andros Compania Maritims, 5 A v. Andre
Cie, 5 A., 430 F.Supp. B8 (5.000Y.187TH
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Emmit W, PADON, Plaintiff, '
.

H. Ruasell WHITE and ithe Bichmond
State School, ete., Defendants. .

Civ. A. No. T-H-812

United States District Court,
5. D. Texas,
Houston Division.

Feb 14, 1978,

-

Employes brought employmant Ndis-
erimination action, alleging that Be was
fired and later rehired for Jemer pesition ns
a result of his emplover'§ faflure to sccom-
modate its operations \o ‘whployee's reli-
gious beliefs, whish prévented employes

from working [fSm-sandown on Friday to
sundown on Salarduy unless necessary to
preserve life \heallk, or property. The Dis-
trict Court, Gowan, J., held that employer
fuiled to make reasonable efforts to nocom-
modale ita operations to employes's reli-
gious-beliefs and practices.

Chrdered .I.ﬂ:nﬂ:ll.'rlg!'_lf,

L Civil Righta #=44(1)

In  employment discrimination auit '
brought by employes who was a dedicated
Seventh Duy Adventist and who therefore
refused to work from sundewn on Friday to
sundown on Saturday unless necessary to
preserve life, bealth, or property, employer
falled to establish that it made reasonable
efforta to sccommodate it operations to

I Id at 63, quoting Murray Od Prods Co. w
Mitswi & Co., 148 F.2d 381, 384 (24 Cir, | 544,

4. McCreary Tire & Rubber Co. v, CEAT,
S5poa. 501 F2d 1032 (3d Cir. 1974 Metropad-
tzn Waorld Tanker Corp. v. P, N, Pertambangan
Minjakdanges Busn Mational (P. M. Perrami-
nal, 417 F.5upp. I (S DAY, 19T5) see Coastal
Srates Trading, loc. v. Zeaith Nav._ 5 A 448
F.Sapp. 330, 341 TEDN‘l'IST"] [mlsi d.llt.:n






