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C it. u 45J r .sI.IW. 86 1 ( 1978) 

REVI SED A PPE:\D IX-('ontinued copies of order fail.d to con tain reproduc-

itatian center or pre-release ce nU!r to a tion of judge's si~rnatu re . where all copies 
higher secu r ity institution within the ju r is- ~rved did contain all other pro\'isions of 
dicHon of the Division of Correction. original order: failure to reproduce judge's 

W'--~==, 
o ~ ~r· ~ . "8lI;S'!.T{ " , 

ATLA (' HARTERI:\G SERn ("ES. 
1:>"(, .. Pla intiff. 

,'. 
WORLD TRADE GROU P . I:-IC".. 

Defe ndant. 

1"0. 78 ('iv. 2572 (LDI ). 

l'nit.ed Slates District Cou rt. 
S. D. :\ew York. 

July 19. 197 . 

Defendant filed motion to vacate stay 
contai·ned in order to show caus£: bringing 
on plaintiff's mOlion for an ordtr pursuant 
to the Supplementa ry Rules (o r C.~rtain Ad­
miralty and Ma ritime Claims attaching de­
fendant's assets in the possc~sion of two 
New York banks. The Dist r ict ('ou r t, 
Madlahon, J., held that: (1) failure to re· 
produce the judge's si gnature on copie~ of 
the order to show cause se rved uven de· 
fendant, and the fact that de f~JlI.lant may 
not ha \'e receh'ed a copy of the o rder j,rior 
to the return day, ~ere harmJcs~: (2) prcar· 
bitra t ion attachment was available in the 
action lo compel arbit ration undl;.·r the Can· 
\'ention on the Recognition and Enforce· 
ment of F oreign Arbitral Award!;, and (3) 
the court 's in personam jurisdiction O\'e r the 
New York ga rnishee banks was suffi cien t 
Ie perfect the attachmen t . 

Defendant 's motio n to vacate stay de· 
nied; pla intiff' :-. motion for ordt:r of :.tttach· 
ment granted. 

l. Federa l ("i "il P rocedure =921 
Show cause order was not \'oid au initio 

merely because, due to cle rical error, se rved 

signatu re on order wa~ harmless error. 

2. Fede ral Ch'il Pro C' f'dure ¢;;:o921 

Me re fact that defendant may not have 
r('('cived copy of order lo show cause pr ior 
to retu rn day \.\,'3S both im material a nd 
har mles~ where plaintiff se rved l.1efendant 
hy c-ertiril!d mail on day before return day 
a nd \.I. here, ul>on defendant's failure to ap.­
pear or file papers in opposi tion to motion 
on retu rn day, cou rt was given expla nation 
from defendant's attorney and extended de· 
fendant's time to file its opposi ng papers. 

3, Arbitratio n ~6 

Enforceability of arbitration agree· 
men t in ma rit ime ('ontract between two 
foreign corporations is gon: rned by Conven· 
tion on the Recognition Enforcement of 
For('i~n Arhitral Award:-.. Supplemental 
Rul~s for Certain Admiralty and ~f ariti me 

Claims. rule B(I). 28 l".S.C.A.: 9 U.S.C.A. 
§§ 2. 201 et .eq .. 202. 

4. Arb itratio n C=23.i 

Cnder Arbitration Act, prearbit ration 
att..1chm(-nt is permitted Yo here basis of ju r· 
isdiction is cause of action otherwise justici· 
ab le in admiralty; thus. party with mari· 
time t;Uuse of action may obtai n prearbit ra. 
tion attachmt:nt und~r Con\'ention on the 
Recognition and Enforcement of Foreign 
Arbit ral Awards just as it can unde r Arbi· 
tration Act, unless such attachment should 
be deemed to be " in confl ict with" language 
and policy of Convention. Supplementa l 
Rules for Certain Admiralty a nd Ma r iti me 

Claims. rule B(I). 28 U.S.C.A.: 9 U.S.C.A . 

§§ 1- 14. 2. 8. 201 et seq .. 202, 208. 

5. Arbitration =23.7 

There is no conflict between provisiona l 
re medy of attachment a nd dictates of Can· 

\'ention o n the Recognition and Enforce· 
ment of Foreign Arbitral Awa rds. 9 U.S. 

C.A. § 201 et seq. 
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6. Arbitratio n ~23.7 

Prearbitration attachme nt under Arbi­
tration Act and Supplementary Rules of 
Certain Adm iralty and ~taritime Claims is 
available in act ion to compel arbitration 
under Convention on the Recognitio n and 
Enforcement o f Foreign Arbitral Awards, 
at least where cause is maritime in natu re . 
Supplementary Rules for Certain Admiralty 
and ~faritime Claims, rule B( I ), 28 U.S. 
C.A.; 9 U.S.C.A. §§ 2, 8, 201 et seq. , 202. 

7. Courts <=::>2 1 
\Vhere def~ndant, in action to compel 

arbitrat ion under Convention on the Recog ­
nition and Enforce ment of Foreign Arbitral 
Awards co nceded that it could not be 
"round within the distric t," dis trict court's 
in personam jurisdiction over :-':ew York 
garnishee banks was sufficient to perfect 
attachment of monies and other creJits be­
longing to derendant in possession of banks 
pursuant to Supplementary Rules fo r Cer­
tain Admiralty and ~fariti me Claim::;. Sup­
pleme ntary Rules for Certain Admi ralty 
and ~1aritime Claim., rule 8(1), 28 U.S. 
C.A.; 9 U.S.C.A. §§ 2, 8, 201 et seq., 202. 

Collier, Shannon, Rill, Edwards & Scott 
by Dan iel S. Kozma, Wash ington, D. C., 
Katz & Weinstei n by Sanford ~1. Katz, ~ew 
York City, for defendant. 

F reehill, Hogan & ~ahar by Robert J. 
Babiak, ~ew York City. fo r plaintiff. 

OPI:-;IO~ 

~acMAHO>i , District Judge. 

Defendant moves to vacate a stay con­
tained in an order to show cause, dated 
J une 6, 1978, bringing on plaintiff's motion, 
returnable on June 9, 1978, fo r an order 
pursuant to Rule B( I ) of the Supplementary 
Rules fo r Certain Admiralty and ~taritime 

Claim, (" Rule B(1n attaching defendant 's 
assets in the posse~ion o f two ~ew York 
banks. 

Plai nt iff, a fo reign corporation. is the dis­
ponent owner of the ~/V "GOLDEN 
HOPE. " On ~arch 28, 1978, plaint iff and 
defenuant , another foreign corporation. e n-

tered: into a charter party under which 
plain tiff agreed to carry defendant's car­
goe. and defendant agTeed to pay fre ight. 
The charter party contained a clause pro­
\;ding for Londo n arbitration of all dis­
putes. Plaintiff apparently carried some or 
the cargoes and now alleges that freight, 
demurrage and other expe nses are owed by 
defendant. Th is action to compel arbitra­
tion was commenced, and , by motion 
brought o n by an order to show cause, 
plaintiff now seeks a maritime attachment 
before the arbitration. 

The order to show cause, made by Judge 
Knapp presiding in Part I, provided for 
ser .. ice upon the bank.:i and upon defendant 
o n or before June 7, 1978, pursuant to Rule 
4(e), Fed.R.Civ.P., and contained a stay p~ 
hibiting transferring or using the funds be­
longing to defendant pending determina­
tion of the motion. Both banks were 
served personally on June 7, 1978 by certi­
fied mail addr .... sed to defendant's Wash­
ingtOn, D.C. o ffice. Due to a clerical error, 
the served copies of the order to show cause 
were conformed without the reproduction 
of Jurlge Knapp's signature. 

[1,2J Defendant's contention tha t t he 
show cause order of J udge Knapp, dated 
June 6. 197 , is void ab initio is wi thout 
meriL The failure to reproduce the Judge's 
signature on the order Wag a hannless error 
since the copies served did contain all other 
pro\'isio n:s or the original oroer. The mere 
fact that defendant may not have received 
a copy o f the order to show cause prior to 
the re turn day is both immaterial and 
har mless in light of the fact that plaintiff 
served de fendant by certi fied mail on June 
6, 1978 and the fact that , upon defendan t's 
failure to appear or file paper.l in opposi tion 
to the motio n on the retu rn day, we sought 
an explanation from de fendant's attorney 
and. upon learning the reason, extended 
defendant's time to file its opposi ng pape~ 
De fendant has now done so by this motion. 
It has therefore had due notice, has been 
heard and has sufCe red no prejudice. 

We turn nex t to plai ntifrs motion for an 
order granti ng an attachme nt pursuant to 

Rule 8(1). 
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ate as 453 F.Supp. HI (1178) 

Defendant contend. that the use of mari- dictates of the Convention. Acconi: And-
,time provisional remedies is prohibited 
where, as here, an action to compel arbitra­
-tion is governed by the Convention on the 
.Recognition and Enforcement of Foreign 
Arbitral Awards (the "Convention"), 9 
U.S.C. § 201 et seq. (Supp.1978), We disa­
gree. 

, [3] The enforceability of an a rbitration 
agreement in a maritime contract between 
two foreign corporations is govern ed by the 

·Convention. See 9 U.S.C. §§ 202 and 2. 
'Metropolitan World Tanker, Corp. \'. P. N. 
'Pertambangan, e tc., 427 F .Supp. 2, 4 (S.D. 
N.Y.1975). The Convention itse lf makes no 
provision for pre-arbitrat.ion attachment, 
and it has been held, at least in non-mari­
-time disputes or when attachme nt is sought 
:punuant to state law, that pre-arbitration 
'"attachment is un~\'a i lable in actions arising 
'under the Convention. McCreary Tire & 
'Rubber Co. v. GEAT, S.pA, 501 F.2d 1032 
(3d Cir. 1974) (nonmaritime transaction); 
Metropolitan World Tank er, C-orp. v. P. N. 

. ,Periambangan, etc., supra, 427 F.Supp. 2 
~~~t;e _l~w attachme nt)., 

[4] However, in 9 U.S.C. § 208, the Con­
expressly provides that the provi­

of the United Stales Arbitration Act 
(the "Act"), 9 U.S.C. §§ 1- 14, apply in 

. actions under the Conve ntion "to the extent 
{they] [are] not in conflict with" the Con· 
vention. Vnder &':.ction 8 of the _"ct, 9 
. U.S.C. § 8, pre-arbitration attachment is 
Permitted where , as here, "the basis of jur­

:isd.iction be a cause o f ac l ion othe rwise jus­
ticiable in admiralty." See A ndros Compa­
nia Maritima, S. A. v. A ndre & Cie .. 430 

l .Supp. 88, 93 (S.D.N.Y.1977) (ci t ing cases 
,arising under the Act); The Belize, 25 
~F.supp. 663, 665 (S.D.N.Y.1938), appeal dis-

missed, 101 F.2d 1005 (2d Cir. 1939). Thus, 
'8. party with a maritime cause of action 
may obtain pre-arbitration attach me nt un­

the Convention just as it can under the 
unless such attachme nt should be 

'·_"oom.", to be "in conflict wilh" the lan­
and policy of the Convent ion, 

We perceive no conf1ict between the 
'I>~>visional remedy of attachment and the 

ros Compania Maritima, S . .4. .•. Andre & 
Gie., supra, 430 F.Supp. 88. Certainly, a 
London arbitration can proceed in an order­
ly fash ion even though the defendant's as­
sets have been attached in New York as 
security for any award rendered by the 
London panel. There is no merit to the 
argument that plai ntiff, in seeking an at­
tachme nt, is attempting to "bypass" the 
arbitration proced ure. See McCreary Tire 
& Rubber Co. \'. CE.4 T, S.p.A ., supra, 501 
F.2d at 1038. On the contrary, the very 
relief sought in the co mplaint is to compel 
arbitration. The attachme nt, we believe, 
serves only as a security device in aid of the 
arbitration. See Murray Oil Products Co. v. 
Milsui & Co., 146 F.2d 381, 384 (2d Cir. 
1944). 

[6] Additionally, we nole that attach­
me nt has long coexisted \\; th domestic arbi­
tration under the Act, and nei ther Congress 
nor the courts have perceived any incom­
patibility between the two. See 9 U.S.C. 
§ 8; The Anaconda \'. American Sugar Re­
f ining Co., 322 U.S. 42, 64 S.CL 863, 88 
L.Ed. 1117 (1944). Certainly, the policy in 
favor of arbi tration is at least as strong 
under the Act as under the Convention. 
Moreoyer, the prospect of pre-arbitration 
attachme nt has yielded neither interference 
with, nor rel uctance to enter into, domestic 
arbitration. Thus, we doubt that a decision 
permitting attachme nt "',ould discourage or 
hamper arbitration under the Com·ention . 
We conclude therefore that pre-arbitration 
attachment under 9 U.S,C. § 8 and Rule 
B(1) is ayai lable in an action to compel 
arbitration under the Convention, at ~t 

where the cause is maritime in nature. ----- ----
[7] The f inal question, therefore, is 

whether the ma ndates of Rule B(1) bave 
been met here. In pertinent part, Rule B(l) 
prov ides: 

"With respect to any admiralty or mar­
itime cla im in personam a verified com­
plaint may contain a prayer for process to 
attach the defendant's goods and chat­
leIs, or cred its and effects in the hand. of 
garnishees named in the complaint to the 
amount sued for, if the defendant shall 
not be found within the district.. .. 

... 
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Defendant concedes that it cannot be 
"found within the districL" Certainly, the 
monies and other MSeU attached here are 
"credits" within the meaning of the Rule . 
OUf in personam jurisdiction over the New 
York garnishee banks will be sufficient to 
perfect the attachmenL 

Accordingly, defendant's motion to va­
cate the stay is denied. Plaintiff's motion 
for an order of attachment is granted. 

So ordered . 
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