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Citr as 451 F Supp 881 (1878

REVISED APPENDIX —Continued
jlation center or pre-release cenlér o oa
higher security institution within the juris-
dictbon af the Division of Currection,

ATLAE THARTERING SERVIUCES,
INC.. Plaintiff.

5,
WORLD TRADE GROUP .s
Defendant.
No. T8 Civ. 257 @

-@9. 1978,
*ﬂ-‘i molkon Lo vacate stay

order 1o show cause bringing
s maotion for an order porsuant
pplementary Rales for Certnim Ad-
1y and Maritime Claims atiaching de-
t's nssets in the possession of two
*Mew York banks. The Distriet Court,
MasMahkon, J., held that: (1) failure 1o re-
produce 1he judge’s signature on copies of
the order 1o show cause served dpon die
fendant, and the fact thatl defendant may
not have recelved a copy of the order prior
o the return l']-l-l-:l'. were harmless; (2] pruar-
bitration silachment was availuble in Che
action to eompel arbitration under the Cane
vention an the Recognition uamd Enforee-
ment of Foreign Arbitral Awards, and (3)
the court’s in personam jurssdictson over the
New York garnithoe banks was suffickent
& perfect the attachment

Defendant’s motion Lo vacate stay de
nied; plaintiff"s mothon for order of nitach-
ment granted.

L. Federal Chvil Procedure ==92]
Bhow cause order was not void ab initio
merely because, due to clerical error, served

ATLAS CHARTERING SERVICES ». WORLD TRADE ERDI,.”O

tion of judge's signsipmm re all copies
served did contain provisions of
ariginal mhnrgf reproduce judge's
shgmnture on o harmless error.

Wﬂﬂndﬁrlﬂﬂeﬂm@gm—

1L F ure =821
that defendant may nol have
Fere iy y of aprder to show cacse prior

day was boik immaterial aed

where plaimnbiff served gefendant

eertiflied mail on day before return day
and where, spon defendant’s failure 10 ap-
penr or [ile papers i opposition Lo mation
on relurn day, court was given explanation
from defendant’s attorney and extended de-
fendant’s time o fike il8 opposing papers.

1 Arbitration ==&

Enforceability of arbitration agree-
ment in maritime contract between two
foreign corporations is governed by Conven-
tion on the Recopnition Enforcement of
Forvign Arhitrnl Awasds Supplemental
RJ.:H'.: for Certain .||.|:|m|.11h_'|.' and Maritime
Claims, rule Bil), Z& USCA,; % USCA
B8 2, M0 et sy, N2

4. Arbitration =217

Under Arbitration Act, prearbitration
attachiment ie permitied where basis of Jjur-
isdletion & cause of action athereise justhel-
able in admiraliy: thuos, party with mari-
time cause of action may oblain prenrbitro-
tion sitachment gnder Convention on lhe
Recognition and Enforcement of Foreign
Arbitral Awards jusi as i1 can under Arbi-
tration Ael, unless such attachmant shouokd
be deemed Lo be "in eonflict with™ language
and policy of Convention. Supplémental
Rulez for Certain Admiralty and Maritime
Claima, rule Bil), 28 USCA; 8 USCA
5% 1-14. 2, 8, 201 wt seq., 202, 20

5 Arbitrafion o=317

There is mo conflict belween provisional
remedy of aitechment and dictiles of Can-

wention on the Fecognity téﬂisﬁa‘ggv
ment of Forelgn hrhliry?gglgréi.,] 5 4ﬂ-

C.A § AT et seq
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B. Arbitration =217

Prearhitration attachmeat ander Arhi-
trathon Ast amd &Lppleru:uluy Huoles of
Certain Admiralty and Maritime Claims is
available in astion (o compel arbitration
poder Convention on the Recogmition and
Enforcement of Foreign Arbitral Awands,
ab brast where cause B maritime in oature.
Supplementary Riles for Cortain Admiraity
and Maritime Cloims, rule Bil), & U
CA; 9 USCA §5 2 8, 201 et e

7. Courts =21
Where delendant, in acthon pel

arbitration under Canvention H.lemg'-
mition and Erforeement QG Arhitral
Awards concesled hat ld not be
“Fownd within the disfricL 1=tricl comrt’s
in persomam joris ver Suew York

gariiashee ban fficlent to perfect
attachment and other crefits be-
longing nt in possession of banks
pariy pplementary Rules for Cer.
tain i and Maritime Claims. Sup-

[ Rules for Certain Admiralty

time Cluima, rule B{I), 3| U5
; DUSCA §§ 2, 8 201 et seq. 202

Callier, Shannon, Rill, Edwands & Scott
by Daniel 5. Hozma, Washingion, D C,
Katz & Weinatein by Sanford M, Katz, New
York City, for delendant.

Frechill, Hogun & Mahar by Bobert [,
Babink, New York City, for plaintiff

OPINTON

MacMAHON, Dhstrict Judige.

Defemndont moves (o vacale a stay com=
taimed im un order to show couse, dated
June 6, 1578, hringing on plaintif s motion,
returnable on June 9, 1578, for amn order
purauant (o Rule B{1) of the Supplementary
Rubes for Certain Adrmiralty and Mantime
Claima ("Rule B1)™) sttaching defendant’s
assets tn the possession of two New York
banks.

Plaintiff, a foreign corporation, & the dis-
ponent owner of the M/V “GOLDEN
HOFPE" On March 28, 1978, plaintiff and
defendant, ancther foreign corporation, en-

tered imlo B £ ander which
plaintiff agreed delendant’s car-
goes nnd deflen to pay [reight
The charter, tained & clause pro-

apprrently earried some of
nd now alleges that freight,
and other expenses nre owed by
nt, This action to compel arbitra.
was commenoed, and, by motion
ught aa by an order ta show couss,
plaintiff now seeks & maritime atlachment
before the arbitrntion

The order to show causs, made by Judge
Krapp preslding in Part [, provided for
service apon the banks and upon defesdant
an or before June T, 1978, pursuant ko Rule
#iel, Fed B.Civ. P, and contained a stay pro=
hibiting transferring or using the fumds be-
lomging to defendant peading determina-
tion of the motion. Both banks were
served personally on June T, 1978 by certi-
Fied mail addressed to defendant’s Wash-
ington, DC, office. Duoe Lo a clerseal errer,
the sereed copies of the order to show caise
were conformed without the reproduction
of Judge Knapp's signalure

[1,2] Defendants contention that the
show cause order of Judge Knapp, dated
June &, 1978, is woid ab initio is without
mertt.  The failore to reproduce the Judge's
signature on the order was & harmless ermor
since the copies served did contain all ather
provisions ol the original erder. The mere
foct that defendant may not have received
s copy of the order to show cause prior Lo
the return day is both immaterial and
harmless in light of the fact that plaintiff
served defendant by certified mail op Jume
f, 1¥78 and the fact that, upon defendant’s
failure to appear or file papers in apposition
o the motion on the return day, we sought
an explanation from defendant’s attorney
and, spon learnming the reason, extended
defendant's time to (il ita opposing papers
Defendant has now done so by this motss.
It has therefore had due notice, has bees
heard and has suffered po prejudice.

Wa turn mext ubql ki far an
order granting an ta
Rule Bi1). Page 2 of 4
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% Defendant conlends that the use of mari-
me provisional remediea 18 probibiled
where, i3 bere, an sction to compel wrbitrs-
tion 1= governed by the Convention on the
ft Recognition and Enforcement of Foreign
W Arbitral Awards (ithe “Convention™), @
& USC § 201 ef seq. (Supp.1978). We disa-
' e

[2] The enforceability of an arbitration
]."rmnllll in a maritime contract belween
two foreign corporations is governel by t
Convention. See 9 USC §§ 202 &
¢ Metropolitan World Tarker, Corp. v,

e Pertambangan, ete., 427 FSupp 2NTSD,
L' N.Y.1975). The Convention iu@ -
- mn far prr-.IHHL'rq. i kmant,

znd it has been held, at iB non-mae-
=5 time -:H:phlﬂ or when ni = u:ug'hi

= ‘pursuant o ““!Qn. t pre-arbitration
5 gpttachment 18 onar in aclions arising
“ ‘ynder the Gn' MeCroary Tire &
1 , Spd 501 F2d 1082
- 3d G {noomaritime transaction;
25 Metrops arid Tanker, Gorp, v. P N
Pl ghadgan, etc, supra, 427 FSupp. 2
attachment).

However, in 9 UAC. § 208, the Con-
L Srention expressly provides that the provie
% o mons of the United States Arbitration Act
fi s (the “Act™), 8 USC. §§ 1-14, apply in
oo - mctions under the Conventlion “to Lhe extent
e [they] [arv] not in conflict with™ the Con-
&' veation Under Section 8 of ithe Act, B
DEC § 8 pre-arbitration sitschment is
permitiod whers, a8 her, “the hasis of J1.I.T‘r
v “idiction be a cause of nction olherwise fus-
ticlable in admiralty.” See Andros Compa-
min Maritima, 8 A v. Apdre & Cie, 430
-F-Sum B4, 53 (B.D.MN.Y.2977) (citing cases
" Arming under the Act); The Belize, 25
. FSupp. 683, 665 (5.D.N.Y.1938), appeal dis-
mised, 101 F.2d 1005 (24 Cir. 1939} Thus,
A party with a maritime cause of action
. l-l-r abtain _pre-lrhh.rl.t.lnn allachment un-
; 'dﬂ' the Convention just as it can under the
nnles suel sitachmentl shouold be
- t:ﬂ-n-i to be “in conflict with” the lun-
-'_ - and palicy of the Convention.
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E "ﬂ] We parceive no condlict between the
' Provisional remedy of attachment and the

.

Che as L83 F Supp. S8 (197H)
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dictates of the Conventi : And-
ros Compania Marti v. Andre &
Cre, supra, 430 F, Certainly, a

Landon arbitration can procesd in an order-

ly fashion the defendant's ns-
aels have tached in New York as
=ncurity award rendored by the

Lo There s po merit to the
thot plaimtiff, in secking an at-
%1- in atlempting w “bypasa®™ the
ariigration procedure, Bee McCreary Tire
bler Co. v. CEAT, 5p.A., supra, 501
24 at 1038, On the contrary, the very
relief =oaght in the eomplaint & o compel
arbitration. The atischment, we beliove,
serves only &8 & security deviee In abd of the
arbitratbon. See Wurmy O Products Ca. v,
Mitsyr £ Co, 146 F.2d 351, 334 (M Cir
1944).

[6] Additiomally, we pole that atiach-
mient kas long cooxisted with domestic srbi-
tration under the Act, and neitber Congreas
nor the courts have perceived amy incom-
patibility between the two, Ses § US.C
§ B; The Araconda v. American Sugar R
fining Co., 322 UR 42 64 5.CL 853, B3
LEd 1117 {1544). Certainly, the palicy in
favor of arbitration is at leasi wa sirong
under the Acl as under the Convention.
Maorcover, the prospect af pre-wrbiteation
attachment has yielded neilher interference
with, nor reluclancs Lo enter [nto, domestic
arbitration. Thus, we dosbt that & decssion
permitiing attachment would discournge or
hamper arbitration wnder the Convention,
We eonclude therefore that pre-arhitration
attachment under 8 USC § 8 and Ruls
Bil) s avatlable |n an mcthon to compel
arhitration under the Convention, st lepst
where the cause is ml.!‘i.Li:l:ﬂE in nature

[71 The final question, therefore, is
whether the mandates of Rale B{1}) have
betn met here.  In pertinent part, Rule B(1)
provides

“With respect 10 any admimalty or mar-
ime claim in personam a veriled com-
plaint may contain & prayer for prooeas Lo
attach the defendant’s goods and chat-
tiels, or eredits and effects in the kands of

prrnishess numed in tWnited! State she

amount sued for, if thg@ubflﬁiﬂ
dis

nol be found within the



concedes that it cannol be
the distric,™ Certainly, the
and other assets sttached here are
® within the meaning of the Rule
jurisdiction over the New
York garnishee banks will be sufficient to
perfect the attachment
Accordingly, defendant’s molion W va-
cate Lthe siay s densed. Plaintiff's mation
for sn order of sitschment is granted,
20 ordered,

United States
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