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foreclose its morigage without firt comply
g with regulntions which were promulgat-
ed puriuast te such statute and which ex
pressly required counly superaisor to wdvise
silability

1949

borrowers in writing of possible §v
Housing Act of

5 14715

of moratorium
§ 505, 42 UalA

James J. Gi '1--\,|.|.-_ L 5 Attv. Spokane
Wash., for plaintifT
Gary B. Wiggs, of Evergreen Legnl Serv-
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BRI

SEILL, Chiel Judg
Plaintiff seeks summary judgzeph of
this Form Home Administrationd {FmEHN

ETEHS I e .'--r- :|-|-..r~|_' e iEFig
moclgagnrs  redist [orecimire,

plaintiff™s noncomplinnes, ath 42 USC
§ W and T CFR I3ATNINeermitting mor-
plorum reliel Lo fin'an-.':.iﬂ_'.' piFi ger] b
rowers. Congresfional policy as to morato-
um on I"--!u-."ul‘.'_l' acsistl [arm housing
loans i selgforth in 42 USC. § 1475 The
statute e Mrects the Seem Lary bt Al
Fale rr;u‘l.l.'.i-.-ra for the exercise of the

podes/ Pursuant thereto the Zecretary
.Ll?rbp'.‘m.i rerulatons which now appenr at T
o 186110 Included in this regulation
=3 & provision for notice o barcowers of the

P
.|...||'J! .!l'.:| |-f MAHREGFIH M |_-:'1

Plointilf asserts that
regulation in the Pederal Register serves oo
GAN Was in

publication of the

notice o delemionts; that the
default smil aeceleration oeeyrred priar o
the date of the adoption of the regulation;
and, consequently, no formal notice to de-
Lrgument

feradunts Hueh
overiooks the cxpress peoviso of the statute

WS required
and regilatinns.
By terms of the statute, 42 US.C. § 1475,

moratoniem B avalabie *Dunng any time

that any such loam » outstanding”. The
fact of acewleration alter default does mot

take this loan out from wnder the protection
L. 7 FHE 18] 10BN | i
and borrowers will b edvieed of thE oratars-
am provisions as Polbows gl The
Lownty Superviaor will adviis Sarroweers o

. i P a
IH.Il e "I"I‘IIH iy
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Cangrexs ohvioo ly intended by bhe enact-
menl [t & true that the siatule d3s nol
manidate motice of the availgbibitief mors-
tamum o indiviedieal borppute. T However,
by the express terms of the Rtpulntion the
Caunty Supervisor s minalited to “pdvise
horrowers in wridiag Wl the possihle availa-
hility of a memidgum”™. No such nothoe
hes been gven defendants. Plaintff has
failed tpAamply with its own regulations

Lhefgno onts assert oLher delenses which
LhepEadr: [eels are forec]osed h_-' Imitesd
Srarew, v Newstadt, 366 U5 6596, 51 5.CL
&yE L Ed 2 PlainilT @ not
enlitled o [ its mortguge without
lirit complying with the provisions af 7

o GE4 {15461}

C.F. R A81.10
Plaintil™s Motion lor Summary Judg
ment is DENIEL

SIDERIVS, INC, Plaintiff,
¥

COMPANIA de ACERD del PACTFICD,
= AL Defendant.

Na. T8 Civ. 381 (VLE),

Unrtied States Dhstrct Couwrt,
5 D New York

April 25, 1978,

Buyer, a New York corporation,
brought aetion against seller, corparation
prganized under laws of Republic of Chile,
alleging breach of contract, and seller
maved for order directing buyer to proceed
with arbitration which had already com-
menced and which involved dispute arising
The DHatriet Court. YVineent [o

out nf’ H.iE'.

wreting of the possible svailabiliy ol & morsis-
rem whes any of the ollowing conditions #x-
1] B the barrower faills o make

payments aa agreed United States
Page 1 of 4
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Chi as 453 F Sapp. &3 11878

Broderick, J., held that: [1) agreement to
submit dispute to arbitrator was arbitration
agreement within meaning of Convention
on Recognition and Enforcement of Foreign
Arkitral Awards, and (2) Convention man-
dated dismissal of ecomplaint for lack of
subijeet-matter junsdiction
Complaint dismissed

1. Arhitration =#15

Agreement o submit to arbitration
guestion of quality and condition of stesl
nald h}' Chilean r\-::r[.rl..-rd.'.il.-l‘. to New York
eorporation was an "arbitration agreement”
witkin meaning of Convention en the Rec-
ognition and Eaforcement of Foreign Arbi-
tral Awards. § UBSCA § 3] et seg;
Convention on the Recognition and En-
forcement of Foreign Arbitral Awards,
arts, [ subd. 3, 7], subds. 1, 8, & USCA
§ Al note

See publeation Words and Phrases
for oither judicial constructions and
defisitione

2 Arbitration ==L,

Where buyer of steel, a Xew York cor-
poration, snd seller, & Chilean corparation,
agreed 1o submitl to arbitration before Chi-
lean arbitrator question of quality and cof-
dition of steel delivered to buyer, Cgpwgns
Ltion on T".rru;r.il..l.-l and Enforcemgnt of
Foreign Arbitral Awards manda
al af boyer's breach of contrady acten for
bk of subject-matter Jursdicher. & U5
CA 56 2 201 et seq., 20F WY Convention
on the Recognition oNFopeign
Awnrds, arts. |, seld Y], subds 1 & 9
LECA & 207 nge

o WE IS TS

Vimncent, \Beng, Russa, Marghano & La-
waeki, Wi nrk City, for plantaft

CJ:-,\:-:.I Cottleb, Steern & Hamilion, Mew
York Wiy, for defendant

MEMORANDUM ORDER
VINCENT L ERODERICEK,
Judge

Defendant moves for an order dirs
praantiff 1o procesd

ready commenced, and dismissing the com:
plaint, The motion is granted

Defendant Compania de Acers del Pacifi-
o, a.A (CUCAFT), a corpombion organised
uader the laws of the Republic of Chile
with its principal place of business in Santis
ago, Chile, and plaintiff Siderius, Ine. (“Sid-
eriiea’'], & corporatban organized wnder Lhe
laws of the State of New York. entered inlo
a commercial contracl during 1978, pursu-
ant Lo which CAP sold and Biderius piir-
chased 5,000 metric tons of cold rolled sheet
steel under the following terms: “F.0.B
Huachipato, San Vincente [Chilel” Hidiw-
us eontracied for the delivery of fhe“stes]
byv ship from Chile to Long Beach, Calilor-
nia

Fallowing arrival of theS (0] metre tons
of eold rolled sheet sisel Pa Long Beach,
California, Siderius g#blecved 1o the guality
and condition of theNgoogs. [n an effor 1o
resolve this compiyest] dispute, on March
1977, CAP e “Riderius entered into a
aritien agregmint in Sanimga Chile 1o
submit the question of ihe quality and con-
r_I'lyn ol ihe steel Lo arbitration befare &
(Ghitenn Jarbitrator (the “sobmission agree-
ment & The suhmission agreement pro-
e 0 pertinent part:

On the hasis of the contract for purs
chase and sale of ."".'"‘" tons of sold rolled
belwesn CAP and Sid-

rehaser Siderias has ohjected
i

te the quality and conditlon of the mer-
nandics delivered !.:. LA Iy 13 RgTEEC
it the elnim of Siderios shall be sub-
mitled  Sof defiian by Marcinl Maora
Whokenh r the capacity of wrbtrator
i law, 1n accordance with the rales of

the Code of Civll Procedure of Chile

Furspanl to Chiy sobmession

SrTew e Al

Sderius commenced arbilration proceedIngs
Chite by the | RE of 8 evmplainl dated
Moy 1. 18595, and CAP jolned isaue by the
filing of ar nprwer dated July 187y
Liditional proceedings 1n the arbitralion
plready takenm plase. CAP i not in

fault im 1the Chilean prbitration peocsnd

L]




24
The cloims asserted by Ssdemus in s

n:.rn;.i.-.r.'. herwin are the same a3 those
which are mow belore the Chilean arbitrator
und involve the quality and condition of the
a&jLITE .'l.ﬁ-'-.l metrie tons of Thizs Lhe
l.‘urr'|_|l.1 nt herein, which was [led January

. 1978, pertnins to the same

sl

roils of cold

rofled steel which plambiff alleges were

defemiint puFsuint Lo
the eoils
“n heavily masted and damaged

The proximate cause af the

:l.I|_-|,-|:--|‘I L |'-:.
O LFEET When meceivaed
legedly in
condition.™

were al-

el ot

| tamage, according to (he complainl, “'was
the L-n.-a-'ll of implied and expressed war.
1 ranties of quality, merchantability, fitnesd

{or ardmnary purpose nod Fitmess for partite

winr purpose by defendant
Thus plaintilf secks
court am mternat rirmarein] Wlispute
which the parties ) .'LL!'-n-r'. Lo sub-
mit to arbiteation in ChileNarmid Jas to which
arbitration procesdings, dee already well un-
der way. Bath the/ChaWention on the Rec-
ognition and Enlore@menit of Forelgm Ari-
J-:l! Awards [fhe SCBovention™), 21 ’.Z:'E'|.
TILAS Ne 097 T U NTS 3w«
u."l.n'h tiFblgited Siates acveded on Se
tomban 3L 1970, and the smer
theRpiied®Siates Arbitration Aet, 9 U ‘.:.': .
4 3 M e, enac implemant and
enlopfe the Convention, foreciose resort 1o

ths court

Article 11, Seetion | of the Convention
provides Lhal .-:u'h contracting state “shall
FeCOgmIze an agreomant n owreiting 1 ynder
which the parties undertake o submit to
arpitratson all or any which

!!.;4..—'.-,- N0 Lhin

ol

| L
T
wi

el Lo

in such ercumstnnoes,

differences

L. The United States acceded to the Conventmn

with the reservaboms set forth in Articke |
secisom N
1 When signing, raufving or acceding fo
this Canvention, of patifying extension under

article X bereod, any State may on the basis
of reciprocity declare that t will apply the
Consvembion to e recogrition and ealforce
meenl af Jwards mads

andther T

5 the Lermlaey alf

I may al=o ce-
clare ihat it will appdy ithe Conventicn only ia
tifferences armsang owt of legal relaticnships,
WHEhFf COSITECTL]

il
aniEscling Staie

wihich are can
wlersd as commercial snder Lhe national [aw
of the State making sech declaration
Chils wad an il the Can-
wEREMn

or nol

ariganal signalary
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between them in re-
pect of & delined legal r--l".i-.;kh-.p

copcerming o subject matter mp.{ble of set-
tlement by arhitration.” ¢The United States
has limited the scope ofsd ricle 11, Section 1
by adopting Lhe reservalion that the Con-
venbion applies enly W artulration agree-

have oArsen

ments “arisingestt 50 legal relatiordhips
withgliNare considered as commer-
al ) Art 1, Sec. 3

LLJA They subimission ugreement between
plig LifAand del provides for arbi-

nisin of a dispute aa o Lhe l'.u.l.h::r anid

b 'I'I.'l'l'

sungitinon of goods purchpsed, a matter
cifarly capable of resolution by arbibration,
Mareover, this dispule arose oul of o ¢lassic

commercial relafienship—aone 'r.'-l.'-lnlnj.; Lhe
and sals of ,..;--l-!n 0y LW DoOrpara-
tiopa. Hense the subimission ngTeemMant |8
an mrhitration agreement within the mean-
img of the Comventson thaot this court ia
rquired o recogmize

The Convention specifimlly provides
for the relief sought by defendant in this
motion, Article [1, Section 3 states as fol-
i
The court af a Contracting State, when
seized of an nethon in o matler in respect
if which the parties have made an agree-
menl within the mennis g ol [ thia ;.|.1'I:.51:|I=.
ths |I AL the req gest of ome of the 1.l-'|-|"t|-'l"l'|.
refor the pariies to arbitration, unless it
finds that the said agreement is null and
vawl, inoperative or incapable of being
performed
8 USC
Len shall

PRl T T

(2]

5 2 prowides that the LUanven-
be enforced in United States

1. The term “agre=ment in wridsng™ ks defined
the Convenlicon a8 including an artwiral clauss
s d@ Coatraci ar

Art. [L, Ses 2

wn. arfnlralisn  §feemenl

3 The United Siaies Cowrd of Appesls for the
Thrd Ciriusl has poinded ool (e mandatory
nature ol Astcle 1L Sechon 3

There 8 polbmng discretichary abowt Erticle
11i3) of the Convention. It siates thal district
coury shall st the regeest of @ party 1o an
arbatration agreement refer the parises to ar-
hitration. The enaciment of Pub L 91 -368 [B
USC § 200 et seqg). providing a federal
fefeedy (oF e Falohoemenl of Uss Conven-
1sfii; demansirates the em coam-
falimsend al the Coangreil 1o (he slimiaaison of

wrnliges of judicisl 'rlwﬁﬁéd: ﬁ%gﬂw
Page 3 of 4
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UNITED STATES ». VENARLE bl

=y

e i A8 F Supe. 385 (19T

courta. 9 USC. § 2 recogmizes the validity
of “a wrttes agreement o submit to arbi-
bration &n exsling conbroversy™ arsing out
of “s contract evidencing a Lransaction 1n-
ml‘ui“ eommeree" ¥ 8 U.S.C E 207 makes
it elemr that sueh a wrntlen arbitratson
agreement “falls under the Convention.™®

Sipee plaintiff’s complant involves Lhe
same chaima that the parties agreed to arbi-
irste pursuant to the submizsion agree
menl, Artsete 11, Seciion 3 of the Conven-
tion mandates that the parties be relerred

to arbitration. Moreover, § US.C. § 208 80 ORDERED

I HYWETS this courl o “direct thal arbitra-

tian be held in ascordance with the agree-

ment st any place therein provided for,

whether that place 15 within or » ithout Lhe
ied Slates”

i this eourli directs plaintiff o pro-
coed wilh the arbitration proceedings thai
are l.l.'r‘:lli}' underway in Chile pursaani to
the submission agreoment

The Convention requires recognition of
arbitration agreements and referral of the
parties (ke forum which they have select-
od [or resodiation of their l.'||‘=i'-ulk.' Omce this
hns been dome, peither the Convention nor
the United States Arbitration Act provides
for furither judicial invelvement until a par-
ty specifically seeks recognition of an
pward. This is in contrast io Sectien 3 af

tration sgresmenis, at lesst im the imsma
tromal commsercial context,
MeCreary Tire & Rubber Co v CEAT, 501 §.04d
POET, 1037 (34 Car. 1974)

4 BLUSC §2
v, arreiocabyliry, adgenlitvos

§F 2 Val

menr of & SIREACE 10 arbirage

. A WTICLSh PrOvitsan in any i riign® Lransed

B Of & COmiract &y .‘l'."ll‘ 3 ransasfion

arvobving commerce to setile B arbitratsan a
eostraversy thereafiRfNanung ouf of such
COEFEcT of Eranssc g o 1he relussl To ped
formn the whalg of an® part fheresd. or an
dpfrement IG wRIM to swhmit Lo arbebration
af Faitmp oo ery ansing ouwl al sech &
eoslraci (Frankse
o, rrenRablE | rivfarcrahile, $4VF Wpoh
such groun@y a4 exekl af law of in eguary lar
i revoriion of GnY CONITEC

L BUSC § 202

§ 2oz Agreemenl or award fallimg woder

the Converlann

Al Erbslealin pgrewmenl oF arhicral award

anmng ouf af § legal relat

Cantractual s

o rEfusal. shall e va

vERip, whELher

nol, which i cohmdered &%

|
|
!

l

T e

the United States Arbiteation det, 9 U.SC,
§ 3, which does not require referral but
specilically reguires a "stay [of] the tial of
the netion umtil such arbitration has been
had im sccordance with the terms of the
agreement” The finality of the referral
pru-n:ﬂiurr-_ and Lhe absence of ANy proviskon
for the retention of jursdiction after refer-
ral by the couri, indicates that dismizsal of
the complaint for lack of subject matier
jurisdiction 18 the appropriate remedy onder
the Convention®

e
o -
- .
ol |
-

o
= T . pr
-

.

O T T im] sludimg & tramaacrion, con

T TH il desit i 2 ol

[alls uwider Lhe i A

B rrrTEeEnd OF ascard a@rEng osil AT I ]
relationsh p which i enfmely Betwesn cifi
rens of the Umiied Siales shall Be o i ol

i Talt urder Pl £ neEntioE unleas

ikal rela
tisnshup iBvodves propemy locaied abraad

L T gl |= 9 e e T L4 i 118 L T

bl o has sime odNer reasonabls rela
hien wEH an#® or meare [are

1 Eialey |--r'-.|'

BT

pairpsse o] s sechion @
ILIR e il U mil#d SLElNFE
rd BF has its prndapal plac

il Saa08s

B, 5S¢ AMeCreary Terr & Rubiber Co. 501 F .24

133, 103& 34 Cir 1074
Dndike § 3 @l thi
Lthe Card e iss g

COBLFacleng Emale whall “refer [he parmmers [0

pderal Act artele 1103} af
eides hal 1he emiir al a

AFBLFALIDR ™ FAlhier than “scay ihe trial of e

ReLig The Cifvenlion ToarBide the D
af § romtréacting Yale from enferfdinmg & sigl

ahich violates an agreement 0 arhitrals






