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UNITED STATES DlSTR rCT COURT 
SOUTIIF.RN DISTRICT OF ;l£W YORK 

JUGO~1ETAL , 

Plaintiff , 

-asainst-

SAMINCORP INC . , 

Defendant. 

-x 

- - - - - - - - - - - - - - - - -x 

Bricant. J . 

77 Clv . 5569-CLB 

By motions each docketed March 28 , 1975 in t his ac tion, Gefc~dant ~ovec 

for an orde r pursuant to Rule 56, F. R. elv.p ., gra~ting su~~ary jucg~ent [or 

~--_ defendant on its amended counterclaims, and p13intiff moved [or su~~ary jud£ment 
t: "~'" 

, , 
. ' , 

:in .its favor on its complai nt, ~nd also fo r judgrnl.!nt djsmissine tbe countErclai::ls. 
/'. ; 
as being pr ecluded by the t erms o f t he Ccnvcntion on the R~COLnit:o~ ~;ld [~force-

ment of For eign Arbitral A ..... ards of Jl:ne 10, 1958 . 3 U. S . T . 2.517, T.!. .j . . S. No . 

6997, 9 U.S.C.A. 1977 Supp . p . 69 (herein.:1fter tithe Convent ion"») and on ..... a=ious 

• 
altern~tive groun ds . 

On November 23, 197 6 , defendant suffered a n adverse arbir:ration a · ... ard 

described in the complaint in filvor of plaintiff in the ar.,ount of app roxi.r.ately 

$719,000. At t!ie hearing on the motions held before r.!e on l'!.:lrch 30. 19j8~ '", 
defendant =onceded i n open court that this is a valid award, and :hat the~e is 

no defense to it. 

Defend.:Jnt, houever. is the assi&nee of tt.tc iJ1 .. ;arcs ccscribcd oelo'I.J. cade 
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ae;\in:-; t pl:lintiff in thc ~.:Jn1C :'lrbl c[" ."l.tJon tribllll.:ll, .:lnd is al so the holder of 

:l1l\Jlhcr .;.l \'· ~It"ri ;I£:.linst pl.1intiff . Tbe tot.:!l of thc ,:n.Ja-rus now held by dc fe nd ':lOt 

directly or as a~signee arc approx i mately $1, 200 . 000 . • th~t i s to say . tilCY 

exceed the amount of $719,000 . a d j ud ged by arbitrato rs in favor of plaintiff . 

Jugometal is a corporate enti ty or s t.!i te trading com?a:1Y organi=ed under 

the laws of Yugoslavia. -riat na t ion is no t a party to the Conve:1t ion~ no:: is it 

a party to any other international c onvention or treaty fo r :hc e:1 :or cc:!1[ .. :lt of 

arbitr~l alJ,:uds to which the United States is also par t ~{ . Francc, ho~'eve:2.... t'he 

place where all these arbitrations t ook place~ is a pa rty to t he Conve:ltio~. 

Defendant is a New York corporation enga ged in tl le b usiness of trCJ.cing interna-

tionally in me tal s and min'.?ra1s . 
I 

Sudamin, S . A. is a Belgian corporat ~cn n o t present i n t his Di3 tric: , 

engaged in the s ame ac t ivity . ilochmet31s Corpo r a t ion is a PanO!r.lanian co r por a t io:l 
~ 

having a branch office in Tokyo, Jzpan , also eng<1ged in similar end eavors . 
) 

Sanlincorp, Sud~rr.in a nd Hochme'tals .ar e each I ... holly ol.med $ubsidia=ies , di=ec:ly 

or indirectly, of South American Conso lidated Ent e!'p rises, S . h. ., a Panam;m ian 

corporat ion . Th~ opera ting r esu 1~ s of t he subsidiarie~ are consolida=ed ~ith 

t hose of t he .: arent, and the pa r ent corporation .1nd 1t~ 5ubsiciaries are !' __ 1iOt~-n i:'1 
. '"' 

the field of internationa l commerce as the Hochschild Gr ou p . 
~-- -

The initial a wa r d in arbitTa ti on here , .... .:15 mad e in fav or of :1,;co:ne r: a l 

against S;u:., incorp in th e amount of S719 .166.12, plus in t cr~s t, cos :s ::m::! c':-:?en se!; , 

as a result of an arbit ra ti on c oncluded on or about November 23, 1976 by the 

Court of Arbitration of th e Inte rna tional Ch.:lmber o f COr.lr.le rcc a t Pari S, Fr.:mce 
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in l.::l::;C ;.:() . 2735 . As notl-.d , !J.1U1incorp concedes I'h.,t: it 11,')5 no dc::c' rlsc to tll.Jt 

f~uru.1L·Y 26. 1975 to the dote of payment, :md .:arbitration costs . 

The first counterclaim asserted arises out of ' an arbitr.:ltion before 

the same tribunal and at the same place in case No . 2959 . On July 28 , 1977 , the 

arbitration tribunal aW.:lrded Samiocorp $396,004., plus interest at ~he r~te or 8.5% 

from June 1, 1974 to the date of payment, and the costs 0: arbitration • .:lmou~ting 

to $30,000. 

The second counterclai~u \<l3S in favor of Sudamin, and .... '35 arbit r Cltcd as 

case No. 2944 b y the same tribunal . On March 3, 1978, t he arb~tr31 tribunal 

awarded to Sudamin the sum of $283,369 . 80, plus interest thereon at the r ate of 

8.57. p~ r annum from June 1, 197~ to the date of com?letion of p2}~8nt, and the 

costs of the arbitration, amounting to $64,422. o~ December 13. 1977 , by a written 

instrum~nt regUlated by [he 1 a \,1 of l\ew York, SudaiTlin assigned tl? Sarnincorp 

absolutely. all r ight, tir]e ~nd in t erest ' in the a .... ·a rci that , .... ould r esu lt :rom th.:. : 

arbltr3tion . 

The third counterclaim a r ises alit of a dispute bet .... een H~~et.J.ls .:l.r.= 

Jugomecal, wh ich ~as arbitrated by the $~~e tribunal cnder case No. 2943 . This 
..... 

chose in action ~as also ossjgned to Saminco rp by a ~ritten ~ssibnn~nt regul~ted 

by the law of New York, and on ~:arch 3, 1978 , the arbitral tribuD:ll a: .. ·a r dec i:} 
\.1 "(0 , 100 

that case the sum of $GO , 300., plus interest thereon at the r ate of 8 . 5% per ~nnu~ 

from June 1 , 1974 to the d3te of ~om?]etion of payment , and the cos t s of arbitra-

tion, amounting to $42 , 990. 
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ILl ;ld .lition to the clOlims and disputes se t [ol"th i n t he plc.:Jdinr;.s , t h e 

Court 11:\::> bct:'n informed by .::I letter d.::Jted Harch 29~ 1978, submitted by .JuG ,-'r.H:~tal's 

cOllnsel th3t there is yet .J notilcr p"C'ocecding instituted in the S.:li7lC arbitr.:ll 

tribunal by Jugometal against Hochmetals Cor p . in ~hich Jugometal is seeking to 

recove r the principal amount of $104,651. and in t e re s t amounting to app~oxi~a~ely 

~3S,589. This claim r emains undetermined . We are informed by the same let ter 

that an additional claim has been instituted by Jugometal in the sa~e tri~unal 

to recover the principal amount of $15,192. from Saaincor? wit~ interest of 

approximately $5,380. Furthermore, there is .:l pending claim not yet sL:bmitted to 

arbitra t ion, said to exist in favor of Jugometal against Samincorp fo~ the pu~cnase 

pr i c e of 300 metric tons of silicon metal, ~hich it had deliver ed to U. S. Reciuctio~ 

Co . at the special instance and request of Sarnincorp. As a result of c;'.is dispu:e , 

J ugome t al claims the unpaid purchase price for the silicoc ruetal , a~ou~ti~s to 

$210,000., plus interest, .:l~ounting to $68 ,425. Ko arbitration or Ot h 0 ~ ? Toceec ir.e 

is;resentl y pending with respect to tha~ claim, but is is, ~e und 2 rsta~d. 2rbitra~1 

in France . 

This action vas filed on November 16, 1977 ~ Jugo~etal in this Cour~ 

and seeks to recover merely the results of the fi rst arbitration al;ara. In t::'a~ 

case the arbitrators had rejected a ~ounterclairo or set-off by Sa~incorp, wic:,ou t 

prejudice Co re~ew in a separate arbitral proceedir.g. 

" Unde r 9 U.S . C. § 203 , this Court has subjec t matter jurisdiction, witho~t 

r egard to d i versity of citizenship , to recogniz e and enforce i~ f~vo r or the parties 

the arbitration awards ~hich they assert, and in addition, :he Court has s~bject 

matter jurisdiction under 9 U. S.C. § 207 to the ex t ent that t he Convention ap?lics. 
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p:lrly to the Con\'t.:ntion . The ,n .. ';It:d !; .J risc out of c0r.1m~" rci.11 tr:ll1sJ,ctionz .J.ne: 

arc cl~.:lrly within the Convention. The .:lssibnmcnts arc not collusive for the 

purpase of granting subject nl:ltte r jurisdiction of the counterc).:lirns. Once 

having acquired subjec t ma tt er jurisdiction of the original cOI:.pLlin:~ the C01..1rt 

in its discretion could exercise under Rule 13, F.R. eiv.p., ancillary jur~sdic-

tion over the su bjec t matter of the counterclaims . The assig~~cnts arc ~Ot 

"collusive." wi thin the prohibi ti on of 28 U . S . C. § 1359 . as cf r cc tee for the 

purpose of founding diversity jurisdic ti on, in a case where subject ~attcr ju:is-

diction vould not otherwise be available . This is 50 because, as noted aoov(: , our 

jurisdiction here does not depend on diversity . 

No internal infirmity has been sho\o,'l\ \.lith respec t to alii' of the o. .. :ards . 
I 

The interests of justice require that the Court exe rc ~se it~ ?o~e=s over :~c 

counterclaims~ a nd strike a net ba1an ce~ no t withstanding the fac t t~3: the a=~it=al 

tri:'unal. because of its o'..m procedures , · ... 05 u:'Iable to do so . It would be 

inequitable to permit this pl~jntiff to r ecove r a judgmer.t he re ~S3inst the 

defendan t on the concecedly valid arbitral a ward in its favor. and a t the s~~e 

time to ..... itlihold e:nforcer.len t of the thre e cou n t erclaims here, requiring, Sam:"ncorp 

to seek their enforcement separately in a foreign tr ibunal or \ ... hcre .... c r Jugooc c<Jl 
.... 

can be found. The Convention du~s not prevent this Cour t from ente r tainin:; 5et-

of£s or coun t er~laims i n a prope r case ..... here authorized by Rule 13. This is not 

a situation in ~hich a lensthy h~arins on an unliquid~ted claio ~oclc d~:cr the 

trial of the main c<lse , or frustrate tbe fair .:lnd speedy administrcticn of j~sticc 

as r equired by the Convention. An <'!.ssisnee lias the same s:::o:1di:'lS to e':'lfo r ce a :l 
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~lrhill ·;t lillll ;I\,'.ll'd in lids Court ;IS its assiGnor .... ·ould h;Jvc , since the force .Jr.d 

(!rrt.: ... ·t; of lh\.! .1::,";iCl1lnl:llt lIHl~t be dctcrmin~d .:tcconling to ~: c\J Yo r k l.:n... . The re 
the 

1s no E..~.!.!!!. f i.de contention th:ltL.J.ssignments arc subject to a ny infirmi t y, and 

this Court perceives none . No purpose would be se rved to require the a5sig~ors 

to bring or file separate proceedings here to enforce t heir 3' .... ard!; , and to 1::0Ve 

to c onsolidate those 13 .... '$uit5. 

I li The disputes arbitrated each arose out of the sti~e seri~s of transaction3 , 

involving internationa l dealings in metals ben/een plaintiff on th e one hand. cl:1d 

v.,rious related corporate entities of the Hochschild Group 0:1 the ache-:-. There 

is "10 genuin~ issue of disputed ma terial fact. 

Plaintiff is gran t ed s ummary judgment in its fa vor u?on i t s co~~l~intt 

and the defendant is granted sucl."cary jud£men t in its favor on the three c.Junter -

cIa) inS. 

A judgment in a single figure for the net ~roou~t due, a~c all i~tercs: 

charges thereon to the date noticed for $ett1e~ent shall be s~bmi~ted O~ ten (10) 

days no tice . A clear and c~ncise computation of the amount snaIl be submitted 

t her ewith. 

The judgment rtlay provide that its enforcement is stayed p.;-.nd in g appell.:lte 

finality. The Cou r t declines to retain jurisdiction of the action fo~ the 

purpose of adjudicatins the additional unliquidated cla i~s oen :ion~J in the 

March 29, 1978 letter from counsel to Jugomc ta l filed herein . 

So Ordered. 

Dated: Kew York, New York 
April 21, 1978 

-6-

Charles L. Bric~ nt 

U. S. D. J . 
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