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ereumstances the tner of fact couwld have
preperly enferred Lhe
{ailure of the alficers Lo sctually cimorve
anyooe enter the hoass or move Lhe cans o
meeoanted for by the fast that tha afficers,
observing from the west, had no view of the
kit i of the SOy .I:Enrilnl,:l}', menfor
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the evidenca, respondent’s meotion to dismis
or, alternatively, for mmmary judgment
ML Do grantead
[3] Petitioner’s sexi argument, tbald@e
purding the legality of the search ol N
motor home, having been fally litgaded in
Appellate Court, cunmot be raised here Vln
Stane v. Powell ] i, all, [PS.CL
KT, JiE, 48 LB
st [orth e robe that
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[i_'l If is also argued thal the testim
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alleged [roudubent business practiom, o de-
fendant moved o domms s against all
.h;pndnnu 08 LNa @Friacisls of Torgm nan
CONVERMNS of, In Lhe aliernative, to siay
pending arbitration. The pleintiffs coun-
termmoved to remand. The District Court,
Lasker. J., held that: (1) the faet that de-
femdanis maIght Qlumstoly bDe roguined Lo
all more witnesses than plaintiffs wan =ot
dispoaitve of the motion to dismiss for fo-
ram noa comvesiens snd in light of & scb-
stantisl mumber of New York witnesse
which plamtiffs intended to eall, presancd
al relevant doeumerts in Now Yark .and
lleged oecurronce of “fortbering”™ oot 10
the wiats, defendants could not mEEe-ths
hurrden of showing that the baldeedefNoan-
viniaeee Wl stoangly in favoe af gefends
ants, and () where all fofesganis were
elximed to share rapondbiiiy fir wrongdo-
ings sliegedly commnNed-amd it wos safe 1o
&y thai n an aftibraBen procepding be-
tween two pasiin every soe thal was
ralsed sh LhE achon wo ke vigoesusly
pressed, sy j;i_',.'d‘l.l:,.: artitration WS ap-
proprigteegyan though (L artics
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Moving Afldewit]. They
thal wllor they embariel on Uho dsinbus
“toa plan, THME, Kiwa omd the twe Sakal
companies {Sakal Trading Co., ke amd Sa-
ki Trading New Yark, Ino.) conapered Lo
wreal Lhe United Siates toabold ereatsd by
plaintiffs and 0 appropriate the etablisked
poths of disiribution so that the two Saloi
cumpatioa falher Lham r:;III'I'...'-rI_ eoald act
&8 thi Ameriens disteibotors of Kiwa prods
pcts (1] 19-2% Complaint}

The underlying business relsthonshif
started in July, 1976 when Hiroyuki Masus
da, an employes of TME—Kiwps, ks
agent—wrote to Mort Levin, Disbe's Ppesl-
dent (Exhibit C, Pluntaffs’ I.)]':*.l.l:‘i‘n.u; A F i
davit]. Mesada EXpreEaG Kiwa'd interest
in ecrenting & United Statos mbwiEt for Ki
n.a.l.ll_-_ i n::'-l_-:'!n-_ ';j,m"lﬂ:.; Materisl osed
far the eomstructionfol Bighway signs. La-
vin was sulficseptiy Mieresied in the Kiwa
proposal to wigit Japan in October, 1975
(99 6. 8, Meschls Wffdnwit: 9 12 Levin ALT-
davit). TESs, hi toursd Kiwa's [seilities
and MEohmied on agreem
anNTOE. Levin clalma that in the osarse
Al the negotiatians, it wos “specificnlly rep
m@enied 1o [him] that Eiwaslite mal
Beefi markeiod pgenerally in the United
States and that |..|.|.‘.I.i'.-!I Dale would be the
LEEATE TR
wad only upon LSese cejieSeRLations
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focilites for the Amesican distnbubion of
Elwaliis (™13 Lovin Affelavit), and, b=
tween Janaary, 1976 and Mewember, 197
received G000 Teat of
conf{lrmatiana of sale that were signed by
TME and ODC (Exhibit E, THE Moving
Affidawnt; T 11, Plusuffs’ AMoving Alllds-
vith It ater came to Lovin's aitentsan CEmt
Sakai New York was | pllegedly
o marcet Kiwalite and was agpooschir
prospective purchasers who had ongpesly
been contacted by Dale and QD (Exfkat
F. Plainti{ls’ Qpposing Allzlavit)
atians followed, coneerming whal plaasff
befiewed Lo be o Greach of the distr

agreement.  When these proved uninatiul
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the witnesses Lhey will call. Judging [rom
the offidnvits af defense coursel, Lthe pume-
ber of witnesses they expect "B
Jupaness—range {rom zero (o approgimete-
Iy esgihil Howewer that may be. the fact
that defendanis may allimalely be required
to enll more witnesses than plaintiffs B not
dispositive of & motion to dismss for forum
new camvenreas. | In light of the substantisl
miimnber af Méw Y ork wilnésses that plam-

tiffa imtend to mll, the presencs of relevant

all afl

_r]'_ jl‘iwl.'lf.f jid | ||||h'_ I 1,% | I::'.-l,: l.|'-|_'|,:-\,,|',' RSO RGE

o

of “fertherng acis 0 Uhis sials, deleapds
ants have not mel, and cnnmot mesi] the
barder of ssowing thot "the baldgesd of

favag ]

] At best ded netE\hivi
oWl DEESTREH LSk "'-"4‘3"""”4 ,d wikdl 15 RS-
ing there, platntiff8 chedor of forum will

mot be distorbed.

Btay Pencdifp Ariirstion

[2-i)=THE nsks 21 an pllernative to
dsmising 3 E-.._r_-..-.._ thnt tho courl :
casdl pRading arbitration” As
mbove, TMEK and ODL are parties Lo
aebitration 1hal hes already comn
Jisan, whers TME paym
goods Lhal were delivered under L confir-
matiors of sale. Painufls
the stay is based om the fari that severn
tha partees to this

the artutration cliuse or 1

stay Lh

i me it "Ll

ipEsasilion Lo

RELiEn §
HAC RN,

FI"\..II'I Eh pEpers dlchm Cied, 1L 18 apparent
that 1

¢ charges agninst THE and Klwa

In suppart of chewr mCion Lo e
offs advanoe 10 uflsual cont

LENE dFalls 0Y WEaTh Dl

AR maOE Hug

The lEflgf ¢

mer da nol

mgairnoe of (he 2

§ 205, the alleged Sxag

MeETTh 18 Sl 0 COMmped TEmar Plaincif
no amhoncy for che proposGon chet Bn s
ment of payr uSeTiedrs e
mgTTemes G givem rise O Lhe

pay. If this were true. every o

iszued b0 pay for, say, 4 B

Pt Wil Sisandve

ideniaal. Fertharm

nre

o

sakal eo

ugiit affects parties who sre mot bo
Lo :l_'iTi'l..l'J.Ti'_Il-_dul.‘i.'l!'I Fabvies, Ine v Adkao
na Ndooorperaded, d55 F.ouppe 1146, 1151
MDNYL affd 488 F 5 (28 iz
10V, In Lawson lnint

i1s
menced a8 a

wl
Lhe com-
o prececding dlleging
e T AEd NE-

SUtHEquontly, L

159 FY II‘ O
plaintifls cos

Ti=
nameng Lo

& federal scotion arbi-
IL2ARA) [RFTY

the deciszan 4

T =S, oEIfita 1ha

party who was & siran-

TR A ] B H LA
fOan LhB

SR WETH

it AKIona

f) DhErallv

T IO TH

gelraud Lawsan

HEFRERET &

TIHE DRSET Ol FELRCGl e TSV AEL ' Ol
w hether noe-conlorming andl mizlnballsc
were delivered, and thus will at

st partinlly determine the

(gl ik ]
sktiiss W hich

1 Akzo

OVl NEe 'Wal
FeimirEl Wikl
Iie FCERPL OY

oy ol Tha
 1=46(E]

"_||rr|.:'T1

In pErtines

il he Gefend-

the crsl thensal

~ -l .- LT

of before trzall. Geved
N -
54

AVOIYINE

e LOMEinea




g2 442 FEDERAL SUPPLEMENT

“Since the arbitration proceediegy are

Is progress, (b cannot be srgeed that

thiere is [ikely to be an enreasonabde de-

lny of this Federal seticn " ank

FSupp. at §16L
Finally, the coiart noted that refasal to stay
the federal nction would thwart the pro-
noimeed federsl soliey n faver af arbitra-
ton, ‘The meassning of Lhe court in Lawsan
Fabrics Ine, s applicable to the case before
this eourt snd i8 persudaive

The motlon to remasd B denied, The
mition o stay @ g'ra.rlu:d'i_'.-.-. conditinn that
ull defendants apres in writing withkin thir-
ty days Lo sabmil to the pending arbitratite
proceeding and to be bound by any awerd
granted by tha arbitmators asd io Silew
Diabe 1o participate as a party in the arkitsn-
tiom if it wishes In the cvest delepdants
do mot sosopt the conditldns sfted the
meodion Lo stay will be deficd won further
.;p-pl,'-.-.'l.l.in::_l' =

Submit order o ot

UNITED STATES of America, Plaintiff,

53424 ACHES OF LAND, MORE OR
LESS, situate IN HUNTINGDON
COUNTY, et al, Defendants.
Civ. A Ma, T5-0M.

Umitied States Distriet Coart,

M. D. Pennsylvania.

Doe. 28,

1977,

In s |.|.!'||| O SRALIGH chid, [&0 (Wry
returned a verdiet m favor af Lthe lendown-
ary in the amoust aof 561,500
Brates filed a motion for sew trinl or, slter-
matively, for & remittitur and the District
“Court, Herman J_, held thett {1} the wer-
diet way not based oa sympathy and preju-

= :
The United

doee [or the landowner; (20 2 wasSwithin
the pourt's discretion to alowtha Jury to
determine for fleell whethes, M alloged
camparsblos sales were in (fact eomparable
and what weight shogld bévgfen thenein;
(8) the Government was\goteuniairly preju-
diced by the cros-somindtion of its expert
appruisal witngs o8 5 the loomtion of o
bridpe an & Ratepofpared county highway
map; {4y Che verdict was neither wgninst
the wdight W the ceedihle evidence nor
exciaiwesnd (5) beceuse the verdict was
within %be moge of Lhe expert Leatomony as
talfal market valoe, the Governmest was
Belentitied to A new Crial

Motmn demed

L Evidence s={74i15)

Tha hesis for sdmitting opindon testi-
mony of 4 landowser o Lo the valee of ha
lnnd in o copdemeation proceeding = 2 pre-
sumption of spemal Chewledpe araing ool
al ownership

L Eminewt Domamn == 224
Even thowgh it was obviees by land-
awnaEr b domimnar thel Ry W Oaite 50FY-
ous whibe testifying n condemsation proe-
cepding, where verdiet was some §LB 500
wer thon the landownds § fstemato of hia
property’s worts, Government was oil &nll-
ted to & new trial an the groumd Lhab the
ehineed By The apiCassiis af tha
landpwner was “obvimaily too mush for D
jary o withstand.
1. Eminent Denealbn =124
The
amount by wihich the land condemned {or 8
project might be enfonced in value by the

for which the |

!_"||;r'\.| E:,.l.ll'i CbEd BOL DAy [l

A0

YEfY [t el 13 NeGilea,

i. Eminent Domain == 12]

The owner of land token by governs
mantsl Agency ia entitled o e fxir market
value of the property st the time of the
!:I:]I."IE' ua unadfectod I.|I|.'.'.'||:|'

5 Evidence =142(1, 5 H
Por porpose of determining whether 3
anle = 5 “pomparsble ssle” capabde of pro-
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