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'r .. 
... ':J:~ ~. ' ,- , .. 1. Federal Court> =403 

: ~ ln ' ibe Matter of FERRARA S.-p: A.;' Peti-. ' 'i ' ' { In actions arising under Chapter. l of ' 
.~ tioner, for & judgment staying the arbi- t.he United. States Arbitration Act, qucs-
· tration commenced by UNITED GRAIN tiona concerning enforceability of arbitra-
· GROWERS, LTD .. Re.pondent.~ ... lion agreements a.re governed by federal 

• ~:. I ;' ~i" ' \' \ - " -. law, even where parties have by 3gTeement 
~n the Matter of FRATE~ MORETTI ' .peci!ied.lhe law governing the interpreta­

CEREAll. S. ,p. A .. Peti~lon~r,: for a tion of the Contract. and the place of and/or 
· iudgment staymg the arbitration com- . tribunal for arbitr:ltion. 9 U.S.C.A. §§ t'et 

menctd by UNITED G~ . G.l,tO~- :seq" 201 et :seq. 7" 

ERS, LTD .. Respondent. · ... ':.: .i.,; • ,,: .:-. 

NoB. 77 Civ." 3549 (MEF) and ,77 Civ. '.' 2. Arbitration <=1.2 
3550 (MEF). :-",: ~~, ' " Strong federal policy embodied in the 

United States District Court.: . Unit.ed States Arbitration Act favoring en-

. . 
S, 0 , .... ~e~ Yo,~~, ' .,." foreement of agreements to arbitrate com-

. mercial disputes is particularly compelling 
.. : ,: ' :. .,,' ' pee: , ~ ' :9:: .. " ........ ',in controversies involving international 

' . ~ .' commercial transactions: - 9 U.S.C.A. § 1 et 
. /:.-.~. Buyers of wheat brought action against seq . 

. -: seller seeking to stay arbitration of seller's 
, ~claim9 for breach 'of contract for the sale of ' 

:r,'''' wheat. The proceedings were originally 
';~~~'.: ": commenced in state court. and were re- . 
:... ~ '. . moved to federal district court. The Dis-

trict Court, Frankel, . J., ; held that: (1) 
where legends on' face of contracts for sale 
of wheat were sufficient ' to give notice to 
reasonably prudent person of arbitration 
clause on revene side providing for arbitra­
tion of any controversy arising out of con­
tracts, there was no allegation of fraud or 
duress in signing or inducement of con-

3. Arbitr:s.tion ~2.2 
Italian rule of law providing that arbi­

tration agreements are unenforceable un­
less they appear above signatures of both 
parties was not applicable to proceeding 
wing under the United States Arbitration 
Act to det.crmine the validity of arbitration 
clause contained in contrac\ for sale of 
wheat entered into between Canadian seller 
and Italian buyel'3. 9 U.S.C.A: §§ 1 et seq" 
201 ct. seq. 

':- , tracts, and there was no showing of un- 4. Contracts cs;;:>93(2) 
.' equal bargaining power or sophistication Generally, a person of ordinary under­
, between Canadian seller and Italian buyers, standi ng and compc1.Cnce is bound by pravi-

Italian buyers were bound by arbitration sions of contract he sib'11S whether or not he 
-~. ' . clauses , in contracu, and (2) seller's trans- has read them. 

"mittaJ' of its demand for' arbitration to an 
. address different from that given in con­
tract did not render arbitration proceedings 
invalid, in view of fact that parties agreed 

:.:... . to submit to arbitration pursuant to Ameri­
can Arbitration Association's grain arbitra­
tion rules which provided that the relevant 
notice was the notice of hearing mailed by 
.Association and not the demand served by 
seller, and in view of fact that buyer actual­

. Iy received timely notice of hC:lring before 
AMociation, 

Petitions to stay arbitration denied; 
cross-petition to compel arbitration granted, 

5. Arbitration ~6 
Where lcgends on face of contracts for 

sale of wheat werc sufficient to give notice 
to reasonably prudent person 0: arbitration 
clauses on reverse s id~ providing for arbi­
tration of any controversy arising out of 
contracts, there was no allegation of fraud 
or du ress in signing or inducement of con~ 
tracts, and there was no showing of un­
tq ual bargaining power or sophist ica tion 
hctween Canadi:ln seller and Italian buyers, 
Italian buyers wc:re bound by arbitration 
clauses in contracts, 
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779 

.. 'J:,~ .. l}\.ti. 6: Arbitration '*='23.1 .... . ~; "~~\ space for entry of the buyer's name, it i~ 
.. ~~~. ~i~~~~~ " Seller's transmittal of its demand for recited that the sale is made "ON THE 
.:;,' :;:':C. arbitration of dispute arising under con- CONI)[TIONS AND RULES INCORPO· 
;'.'/'" ~~ ... I; .. ;.. tract for ~Ie of. wheat to an address differ. RATED HEREIN." At the bottom of the 
~ ,,_ ; !/~ ent from that given in contract did not same page, just below the signature lines, 
~t.~~{·~,:·.C render arbitration proceedings invalid, in appears the legend: "(SEE CONDITIONS 
i;' I view of fact that parties agreed to submit AND RULES ON OTHER SIDE)." The 

0: to arbitration pursuant to American Arbi- reverse side contains eleven printed clauses 
-~"" ''':- " tration Association's grain arbitration rules under the boldface caption, "CONDITIONS 

which provided that the relevant notice was AND RULES," including the following : 
:\i~~l~r~·'·. the notice. of hearing mailed by Association "3. ARBITRATION. Buyer and seller ' 

not the demand served by seller, and in . agree that any controversy or claim aris-
~)ojr;!::i.~ '~""~" of fact that buyer actually received ing out of, in connection with or relating 

notice of hearing bef~re Association. . to 'this contract, or the interpretation, 
. ~;"~'~~;'." ' ' -'~<' ~: : " . :; performance or breach thereof, shall be 

" settled by arbitration in the City of New 
Hamburger; ·Weinschenk, ~ Molnar & 

' Busch, New ' York City, ' for petitioners; 
~"1;;b!:';'c llenj.rnin Busch, New York City, of coun-

" ,:~,~·'~~:'q:··r ·':'·~~i~.'-;"'~· : "'i:,.i~ ';~ >:: . ~ 
L'I;.;'~r.;ii;i,,,,, Rivkins, Carey, Loesberg & O'Brien, 

. City, fo r respondent :' United 
Growe~, Ltd.; Robert J .. '". Ryniker, 

''':''C:.'.'.-: ,York City, of counsel. '.'J:.~ " .. ;., . ... ~~ ,:; ~J~"" "'~: ','; ... , 
00."-_· .. '··, : .. ,·· .. ·,··· ;Y,ft .. ::.;- OPINION I'., .~., 

".! ' . : . ·· t ... ·;./.<;~~. 
, FRANKEL, District Judge. : • 

~·'· '1'h.". are before the court competing ap­
-;;:~~;"-'.:"]' pliicalioln, to stay or to compel arbitration of 

... disputes arising from two contracts for the 
. ;'~~.; sale of whea; by United Grain ' Growers, 

:':.~~'f." 't~:;··-:- Ltd. (u.UGGn
), a Canadian corporation, to 

.' :!.'.: ... ,'·Z.;: Fratelli Moretti Cercali, S. p. A. ("Moret-
:.:~:.~ ....... ,;'~;~:ti"), and Ferrara S. p. A. ("Ferrara" ), both 

.. ~' . -:~ ':\of Italy; . Arbitration will be ordered. 

. ':::?::::~~~~:;' .:'~::{/ " ~. ' , . 
r.

M
• ::,r: "'. The agreements between the parties pro-­

.:, ' ..... . L vided for the sale of 20,000 tons of Canadi­
~;: w,. '~:" an wheat to each buyer, f. o. b. St. Law­

· "·~~~~~,.;;;"rence Port, with payment against presenta­
.. ,:~i;,~';f'· tion of documents in New York. Each was 
..... .:.~ .. ,. .: memorialized on a standard form North 

. ,i, i ·· ~ American Export Grain Association No.2 
.. " '. ("NAEGA 2") contract, which consists of a 
~'M:_ . single page with printing on both sides. I 

."'.>' On the front of this document, beneath the 

.~ .. ". 
. , . 1. In each case a slip of paper "attaching to and 

:- forming part or' the contract was: attached to 
:.' q:,~ ~:.' the NAEGA form. These slips set forth certain 

.. .~ •.. '.: 
::.:t • .. ~ 

York before the American Arbitration 
Association or its successors, pursuant to 
the Grain Arbitration Rules of the Ameri­

.~ can Arbitration Association, as the same : 
may be in effect at the time of ' such 
arbitration proceeding, which rules are 
hereby deemed incorporated herein and 

' made a part hereof, and under the laws .. 
. of the State of New York. The arbitra­
tion award shall be final and binding~on.., 
both parties and judgment upon such ar­
bitration award may be entered in the 

...... Supreme Court of the State of New York 
or any other Court having Jurisdiction 
thereof. Buyer and seUer hereby recog­
nize and expressly consent to the jurisdic­
tion over each of them of the American 
Arbitration Association or its successors, 
and of all the Courts in the State of New 
York. Buyer and seller agree that this 
contract shall be deemed to have been 
made in New York State and be deemed 
to be performed there, a.ny reference 
herein or elsewhere to the contrary not-­
withstanding." 

It is not disputed that both buyers failed 
to perform their obligations under the con­
tracts. UGG served separate demands for 
arbitration, and proceedings commenced be­
fore the American Arbitration Association 
with respect to the UGG-Ferrara controver~ 
'y. On June 24, 1977, Moretti filed a peti· 

delivery and payment terms not relevant to the 
instant actions . 

 
United States 

Page 2 of 6

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

441 FEDERAL SUPPLEME:.IT 

tiOD to stay arbitration in the Supreme 
Court of the State of New York. Ferrara 

a similar proceeding in state 
on July 12, and obtained a temporary 
ex ptJl"U. UGG removed both cases 
on July 22, 197.7, and has cross-peti. 

for. orders compelling arbitration. 

II. 

Moretti and Ferrara resist arbitntion 
'. primarily on the theory that they did not 
' enter into enforceable agreements to arbi­
trate. It appears that the contracts were 

. . negotiated for the buyers by Italian grain 
brokers. The buyers claim that there was 

.. ; no discussion of, 'or express assent to, arbi­
during the negotiations, nnd that 

.rb,itr:ltio.~ clause in NAEGA 2 was not 
Relying primarily on New 

fcderallaw, they contend th:lt the 

'~~~~·~~~~:nl:anguage ·on the face of NAEGA 2 
.;;: to the provisions ' on the reverse 

is to bind them to the 
term. Messrs. Rcmo Moretti, 

~~i~ J:lirE"",,, of Moretti, and Riccardo Ferrara, 
Counsellor of the Administrative Council of 
Ferrara, have averred in virt.ually identical 

: affidavits that they neither knew nor had 

2.' 'Chapter 2 of the Arbitration Act implements 
the United States' accession to the 1958 United 
Nations Convention on the Recognition and 
En/fJretfmm[ of forelan Arbitral Awards, 

a u.s:,., 2:>17, T.lA.S. No. ml'J7. At 
.:""- . ; ''''''' .IIttlur:aJrJfl ~",«mmt ttL luue here "(311$ 

, : under (hI: c:.onvtnOon'· wJthin the me<lrung (J( 9 
. '" t ,; U,S.C. f :tU:t, the caurt hat Jurisdiction ovet' 

.. , actions under i 205 of the Act, and may 
direct that arbitration be held in accordance 

1- with the agreements under § 206. 
?;., It is well settled that in actions uri sing under 

,_; C!hapter I of the Act. questions concerning the 
J..,!.~~ ~: ·en(orctabllity of arbltt'ation agreements are 
." ~~. govemed by federal law, Prima POlinc Corp. v. 

'.',' ': Flood & Conklin Mfg. Co., 388 U.S. 395, 87 
_ S.CL 1801, 18 LEd.2d 1270 (1967); Robert 
.'., Lawrence Co. v, Devonshire Fabrics, Inc., 271 

." F.2d 402 (2d Cir. 1959). cert. dismissed. 364 
" U.S. SOl, 81 S.Ct. 27. 5 L.Ed.2d 37 (1960); 

'. Varley v. Tarrytown Associales, Inc., 477 F.2d 
208 (2d Cir. 1973); Coenen v. R. W . Presspnch 

'". & Co., 453 F.2d 1209 (2d Cir.), cert, denied, 406 
'~', U.S. 949, 92 S.Ct. 204-5, 32 LEd.2d 337 (1972), 

even where the parties have by at;;t'eement 
specified the law governmg the interpretation 
of the conU'act. Collins Radio Co. v. £'(·0:11-0 
CDrp.. 467 F .2d 995 (8th Cir. 1972); Necchi 
Sewing Machine Sales Corp. v. Carl, 260 

I • 

reason to know of the arbitration clauses; 
each states he is familiar v.'th Italian law, 
under which arbi tration agreements are a.1-
legedly unenforceable unless they appear 
above the signatures of both parties, and 
each claims he therefore saw no reason to 
examine the reverse side of NA.EGA 2. 
which is unsigned. As will appear, the 
court may assume arguendo, with whatever 
strain, that' these identical accounts are 
true. Alternatively, the buyers contend 
that the contracts are governed by Italian 
law, and that the arbitration clauses are 
invalid pursuant to the rule mentioned 
above. 

[1- 3] Since this court's jurisdiction over 
these actions is conferred by Chapter 2 of 
the Federal Arbitration Act, 9 U.S.C. 
§§ 201-208, as added P.L. 91...J68, S4 Stat. 

. 692 (1970), it would seem that the enforcea­
bility of the arbitration clause at issue must 
be determined in accordance with federal 
law, i. e" generally accepted principles of 
contract law, see Fisser v. International 
Sank, 282 F.2d 231 (2d Cir. 1960); A vii • 
Group, Inc. v. Norma J, of Ca/i[ornio., 426 
F.Supp. 537 (S.D.N.Y.1977); S"'rkman v. 
Seroussi, 377 F.Supp. 518 (S.D.N.Y.1974).' 

F.Supp. 665 (S.D.N.Y.I966), and the place of 
and l or tribunal fat' arbitration. see Scherk v. 
Albert.o-Culver Co .. 417 U.S. 506, 94 S.Ct. 2449. 
4 1 LEd.2d 270 (1974); Prima PtJinr.. sUpr.!: 
Swun IUJWeJd & Son Import Co. v. S. A ELI!CD, 
530 F.2d 679 (5th Or. 1976). The buy~ ba,'e 
,uggested no reason why a different n.:le 
should apply in pt'oceedings brought under 
Chapter 2. See 9 U.S.C. § 208. The strong 
fedct'::tl policy embodied in the Act favoring 
cnfoccement or agreements to at'bitratc com­
mercial disputes is pan.icularty compelling in 
controversies involving International conuner· 
cia! t ransactions. Scherk v. Alberto-Culver 
Co., supra; Hanes Corp. v. Millard. 174 U.S. 
App.D.C. 253. 531 F.2d 585 ( 1976): Foto­
chrome, Inc. v. Copa/ Co .• Ltd .. 517 F.2d 51 2 
(2d Clf. 1975), 
Under Miele II of the Convention, coun.s of 
the Contractmg States are bound to give eHect 
to an "agreement In writing • • • to sub­
mit to arbitration" at the request of one of the 
parties unless the agreement is "null and VOid. 
inoperative. or Incapable of being perfonned." 
Unlike Article V, which governs the reco~Oltion 
and enforcement of arbitral awards, ArtIcle II 
does not mdlcate which law is to govern en· 
rorceabilJ.ty of an arbitral agreement, but it 
appears that drafters intended to Impose on the 
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,.~ .. , \. MATTER OF FERRARA S. p. A. 781 
; ;: . ..:-1' L CIt ... oMlF.sllpp. nS (II77) 

:- .'. ' : ." "In the instant cases, however , it is unneces- their desirability or in a manner that would li--~ ,~ sary to decide precisely which body of Jaw d.i minish the mutually binding nature of the 
," '.~.': ;~'i~J" governs the enforceability of arbitration agreeinents." Scherk v. Alberto-Culver 
~~';\J:~':~-;- 'agreement,a in actions in federal courts fall- Co., supra, 417 U.S. at 520-521 n. 15, 94 
:it:.' :z, \ ~Wing under the United Nations Convention S.Ct. at 2458. This concern would seem to 
~'\;:~:-i .,~ :!' implemented in Chapter 2, see n. 2, supra. be equally compelling whether the "parochi­
(Q': ' . •. ~~' Whether the applicable law is the federal al view" is that of the forum or of another 
:,~:.>~ ~,tlaw developed under Chapter 1 of the Arbi- state with an alleged interest in the contro­
"_' '' , " .• ,l' .:!:tration Act;. a. uniform body of internation-... ,. versy. ' 

• I ~ ':-;;"la1' law embodied in the Convention, see 
f..' . - . Scherk v . • ~lber~ulver Co., 417 U.S. 506, [4,5) The buyers do not deny that 
I: ... ; " ~~ ' 52()...21 n. 15; 94 S.Ct 2449, 41 L.Ed.2d 270 NAEGA 2 contracts embodying the essen­
~ . . "':.::' (1974)i ' or-by virtue of the parties' con- tial terms of the actual agreements be­
:.(i'< '·':~ .;.; 1~~ tractual choice of law provision and their tween the parties were duly executed by 
· . ;.; ...... . designation of New York as the place for authorized agents of the respective compa­

';' ~ ,~ "';' .,z: arbitration, see Matter of 1. S. Joseph Co. nies. Since there is no allegation of fraud 
/ f ' ;~,~;, ~ . (Toufie Aris & Fils), 54 A.O.2d 665, 388 or duress in the signing or inducement of 
;-; r';. N.Y.S.2d 1 (1st Dep't 1976); In re Electron-
~ the contracts, and the cases do not involve 
'~ " • • ,~ ... ~o ic &: Missile Facilities, Inc., 38 Misc.2d 423, 

- " ";, 236 N.Y.S.2d 594 (Sup.CU962); : Restate- parties of substantially unequal bargaining 
power or sophistication, the buyers' conteD­

: ment (Second) of Confliets of Laws § 218 
(1971}-the law of New York State;: the tions are i~sufficient to bring them within 
result is the same, and the alleged rule of ·any exceptlo~ to the general. rule that a 

'.' .; ·T<·. I; •• · law on which the buyers rely does person o~ ordmary understandm~. and com­
not apply. The purported Italian law rule " petence ' IS bo~nd by the proVlslons of a 

:k::1 ,~: aI1pe,ars to be a special requirement govem- contract he ·,Slgns whet.he~ or not he has 
agreements to arbitrate, but inapplica- read th~m. N & D Fashl~ns, Inc .. v. DH~ 

. to other contractual 'terms and condi- Industnes, Inc., 548 F.2d. 19_ (8th Clr. 1977), 
- Federal courts have consistently re- Southeastern Enameling Corp, v' . General 
to apply ~uch... rules in cases arising Bronze Corp. , 434 F.2d 330 (5th Clr .. 1970); 

under Chapter l ·of the Arbitration Aet. N AVJla Group, Inc. v. Norma J, of Cali/orms, 
~~~- 1'~\?- ' &; D Fashions Inc. v DHJ Industries Inc supra, 426 F.Supp. at 540, and authorities 
. :-~<548 F.2d 722 (8th Cir.··1977); Medical Devej: cited therein; Matu.r of Level Export Corp. 

· =:r'-,.;\;:opment Corp. v. Indu.trial Molding Corp., (Wok, Aiken & Co.), 305 N.Y. 82, III 
''; ',., 't,,'';. , 479 F.2d 345 (10th Cir. 1973); "A'vila Group '. N.E.2d 218 (1953). In these circumstances, 
;. .-...1'..:- : ::,'1~~' v. Norma J. of Cl11i[orni3'4supra .. Simila.rly, "the question of a "subjecLive" agreement to 
:~~~"'~!·· ~tbe Supreme Court has noted that j'the arbitrate is irrelevant. Avila Group, Inc. v. 
," ~ ... ' .{. delegates to the Convention voiCed,frequent ' Norma J. of California, supra; Bigge Crane 
.:..· ·.t: t:>:1~ coneem that courts . of signatory .countries & Rigging Co. v. Docutcl Corp., 371 F.Supp. 
· .~ :.! ,~.\: : , in whieh an agreement to arbitrate is 240 (E.D.N.Y.1973). There is no doubt that 
:,,r . ~:~"y" sought to be enforced should not be permit- the quoted legends on the face of NAEGA 2 
• . -':.- .... ted to deeline enforcement of such agree- are sufficient to give notice La a reasonably 

on the basis .~f parochial .... view~ of prudent person of the arbitration provision 

states a "broad undertaking" to gi.ve 
,:'.i· ~;;::":t~o such an' agreement unless it '''offends 

public policy of the forum..'~ Haight, 
Co,nv"nti,on on the RecOgnition and Enforce­

~.;. m"m of Foreign ArbitraJ Awards: Summary 
Analysis ot Record ot United Nations Confer, 

0' ... .', ence. May/ June 1958. at 28 (1958), quoted in 
Scherk v. Alberto-Culver Co., supra. 417 U.S. 
at 5J~531 n. 10, 94 S.Ct. 2449 (Douglas. J .• 
dissenung) (emphasis by Jusuce Douglas). See 

, also An~co ShJppmg Co., ~d. v. Sidermar S. p. 

· ·:>·~~r:~t " .' , 
.; -'. - , . 

, 
A., 417 F.Supp. 207 (S.D.N.Y.1976). This re­
suJt is consistent in these cnses with the view 
that enforceability of an agreement to arbitrate 
relates to the law of remedies and is therefore 
governed by the law ot the forum. Malter of 
Gantt (Hurtado & Cia), 297 N.Y. 433, 79 N.E.2d 
815. cen.. derued. 335 U.S. 843, 69 S.Ct. 65, 93 
LEd. 394 (1948): see Restatement (Second) of 
Conflicts of I..aws § 218, Reporter's Note 
(1971 ). 
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and olher things appearing on the back. . for arbitration, dated December 10, 1976, 
Medjc;l) Development Corp. v. Industrial and February 2, 1977, respectively. upon Dr . 

. Moldjng Corp., 479 F.2d 345 (10th Cit. Giovanni Ferrara, Palermitana Dimacinac-
1973); A vila Group, Inc. v. Norma J. of . zioDe, S. p. A" at an address in Palermo, 

~,;.li(orJ'i •• supra; d . Midland Tar Distill· .Sicily. , UGG aUeges that it had communi· 
v. MIT Lot08, 362 F.Supp: 1311 cute<! with the buyer at that address on 

l~ .. U.I'. r.1973); Matter of Goodmnn & prior occasions. and in any event it is clear 
Inc. (Zala), 133 Misc. 473, 233 that Ferrara received timely notice of the 

.Y.S. 46, aH'd 224 App.Div. 838, '231 ; contents of both documents. On December 
N.Y.S.' 760 (1st Dep't. 1923). The buyers ·, 13, 1976, it replied to the notice of default 

. therefore bound by , these arbitration .. 'by a telex in which it admitted nonperform­
, . clauses, and there is no issue of fact rcquir- anre of the contract and asserted impossi­
. ing a triaL Joseph MuIler Corp. Z.urich v. bility of performance due to a "force maj-

Commonwealth Petrochemicals ' Inc. 334 .. cure," i, e., new foreign exchange regula-
''' ''.''''- 1013 (S.D.N.Y.1971); d: Inte:OCean '-. tion. prompting Italian bank. to. deny the 

Sh.ipp.ing Co. v. National Shipping & Trad- ~redlt ne<:essary to Import the goods. On 
462 F.2d 673 (2d Cir. 1972). March 9, 1977, Ferrara re.ponded by regi •• 

t.cred mail to a let.ter from the American 
Arbitration Association dated February 24, 
and transmitted to Lercara-Palermo, luly, 

. , acknowledging the Association's receipt of 
< ~::~:" they allegedly fall to comply WIth UGG's demand for arbitration. Ferrara 

Italian Forei~ Currency Control claims however that UGG's transmittal of 
1'~ir RelrJlations. Given the partics' agreel)Jcnt..'t .. its de:nand to 'an address different from 

." l.naUloe contracts should be deemed to have . 
made in New York State, and that 

, ' controversies arising out of ' the , contracts 
the ' interpretation, performance or 

~~1,~'.t"e\.ch thereof" should be settled under the 
of that State, the contention seems 

dubious on the merits. But it is in any 
event a matter to be decided by the arbitra­
tors. ct. Prima Paint Corp. v. ; Flood & 
Conklin Mfg. Co., 388 U.S. 395, 87 S.Ct. 

18 L.Ed,2d 1270 (1967); ~ Island Terri­
o! Curacao v, Solitron Devices. Inc., 

F.2d 1313 (2d Cir. 1973), cert. denied, 
U.S. 986, 94 S.Ct. 2369, 40 L.Ed.2d 763 

Matter of Weinrott (Carp), 32 
190,344 N.Y.S.2d 848, 298 N.E.2d 42 

.. ;~ 

Ill. 

In the Ferrara case, the buyer addi-
. • :"U'"A"> asserts that the proceedings cur­

rently pending before the American kbi­
~. tration Association· 8re invalid because the 
~~ ," demand for arbitration was improperly' 
..... "'t- ' 
'",.: . served. The UGG-Ferrara contract gives 

... the buyer's address as "Lercara-Palmero, 
Italy," but UGG, by regi.tered mail, served 
both its notice of default and its demand 

that given in the contract did not constitute 
. service upon a "party" within .the mC:lning 
of N.Y. CPLR § 7503(c) (McKinney'. Supp. 
1976-77), and that the arbitration proceed. 

, ings are therefore "jurisdictionally" defec-
tive. . --

The ass.artion is without merit. The ' 
shortest answer is that the parties agreed 

. to submit to arbitration "pursuant to the 
Grain Arbitration Rules of the American 
Arbitration A.35OCiation," under which the 
relevant notice appears to be the notice of 
hearing m;Liled by the A.ssociation and not 
the demand served by the claimant. As 
noted above, that notice was sent to the 
contract address, llnd Ferrara does not deny 
timely receipt. Furthermore, if the re­
quirements of CPLR § 7503(c) are relevant, 
the cases cited by Ferrara fail to establish '. 
that t.hey have not been satisfied. The 
closest case, Empire Mutual Insurance Co . 
1'. Levy, 35 A.D.2d 916, 316 N.Y.S.2d 24 (1st 
Dep't. 1970), stands for the proposition 
service of a dem:lnd on a remote office of ,: 
compa.ny known to be ignor:lnt of the trans­
actions at issue. and made' for the purpose 
of hindering or preventing application for a 
judicial stay ~f arbitration ..... ithin the time 
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• 

. . 
·· -'·..\~l'~~~~ t:.lI···."/C .. ··,·f;1;,,;.!~ .. ,.\; . 
,SJ!~ ..... "t.,~. ". ' ',' :".',: '; TAYLOR. v. COSTA LINES, INC. ........ ~. ~ . ' ," \ ., r: . • ~ .. . 

: < ... t .. , 
783 

..... .:: ~ ": . .. ~., ,,, .. Cke .. 441 F.supp. 71Q(ltT7) 

" :; 't limitations set forth in CPLR § 7503(c), is ground tour operator had apparent authori-
. ~~; not sen'ice designed to give actual notice ty to act as agent for vessel owner, nnd as 

and therefore is not grounds for defaulL. to the validity of exculpatory provision pre-
The question in this case is whether respon- . eluding summary judgment. 
dent gave appropriate notice of the com- Motion for summary judgment denied. 

· ... ,mencement of proceedings before the 
j~,,;··~."'-;.;. American Arbitration Association, and Fer-
"::' ',-: :t}:!! rara has not shown that a New York court I •. Master and Servant ~302(1), 316(1) 
-;'7i"" ~~~. would find the service effected here inade~ Under doctrine of respondeat superior, 

'i'..:.., .. -:.;,; .... quate for these purposes, Since both par~ , master is liable for torts of his servants 
~!-:il.; ... '\ ties consented to the jurisdiction of" the committed while acting within the scope of 
.(·>.::;'" .. ~';!o· Association and , the courts of. New York, their employment, but the principal gener.' 

,",: ,-'rj;-· ... and there is no question that Ferrara ' re~ ally has no lia~i1it~ for torts of independent 
~~ :':'S ceived timely 'actua.l notice of the May 27, contractors. 

" ,:·;:;;,~ 1977. hearing be"fore the Association, which 
}r.-" .~~ ·· it chose to ignore, the requirements of due 

~:' ' .. \~, process have been satisfied, See Lawn v, 
• ' ~ ', "Frank/in, 328 F ,Supp. 791 (S.D.N.Y.1971). 

. "C.., . <Ii' ~ ... , 

t.t':~ i'; ';:. For t~e re.85Ons sta~. the-pe'titions to 
~: ... .. , stay arbitration are 'denled, and the cross~ 

· " .. ~.;~:;. petitions to compel arbit.ratio'1 are ·granted. 
~ ~ :~;..~.~:;. So rd red ;." ,.j--\. ...... ,: ' r .. • .... 

'f·~(~::.?:{,:~;~·: :: : i ~;,:~: " ::~~"";;"' .' 
t- • I ,,! '" •.• . .. ~,:,,;'. '~ ' . 0 'W/fUIIIIElSYSTUI ,Y - ... : ..• : ... .: '~~' : 

~ . : v. 
) . ~. ! • 

.: ' , ..... :. 
" :,.' . 

~ , " 

~, , 

.~ , 

Fern TAYLOR 

. " .-'" v. 

COSTA LINES; INC., and Aistons 
,Shipping and Travel, Ltd . . ', '~ 

Civ. A. No. 7&-3183. 

United States District Court, 
~, ~D. Pennsylvania. 

. . Dec. 2, 1977. 
r 

" ."'- . , .' 
.:,1..,.: 

. Cruise passenger brought action 
.. , ' against vessel owner and ground tour oper­
-- ator for personal injuries sustained while on :. ';; >:~ ground tour and allegedly caused by negli~ 

... ~ . gence of ground tour operator's employee. 
• ; :The District Court, Joseph S. Lord, III, 

:. ~': Chief Judge, held that factual issues were 
::.,,~~. presented as to whether a master and serv~ 

· ~ .. i~~ -: ant relationship existed between vessel 
'-~, ~ o)\'ner and ground tour operator, whether 

", ' .. .. ~ .. ';:. 
::.~ 

2. Master and Servant IS:=> L 5 
Hallmark of tin employee-emp!oyer re­

lationship is that employer not only controls 
result of work but hD.3 rigtit to direct man~ 
ner in which work shall be accomplished; 
hallmark of an independent contractee..con­
tractor relationship is that person engaged 
in work has exclusive control of manner of 
performance, and is responsible only for 
result. 

3. Federal Civil Procedure 0=02546 
Evidence in cruise passenger's action 

against vessel owner and organization peer 
viding ground tour services for personal 
injuries sustained in automobile accident 
while being driven by one of the ground 
tour employees presented issue of fact as to 
whether a master-servant relationship ex~ 
isted between vessel owner, which advcr~ 
tised the ground tours and sold tickets 
thereto aboard vCliSCl, and ground tour op­
erator for purpose of making vessel owner 
liable under the doctrine of respondeat su~ 
perior, precluding summary judgment . 

4. Principal and Agent ~2S(l ) 

Pennsylvania would follow restatement 
'of agency principle rendering liable one 
who represents that another is his agent. or 
servant and justifiably causes third person 
to rely upon care or skill of such apparent 
ag~nt . 

5. Master and Servant -330(1) 
Vessel owner could be held liable for 

any negligence of employee of ground tour 
operator if injured cruise passenger demon· 
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