i : a,_. -':l n i - -..‘.-r_.-".‘r.“._.;
i . - R = b v | 1
"'-l"‘i s N 1 J‘-‘_"..'ﬁ‘:..-\ - E:l-l-.,‘-'r .

i i 1050

": - 1
: L. Decided Jene 30, 1977.
iy i,
2 ekt L LTy .
: "-'"':-l-'".l In mn petion for wher
o T I+ of & vessal it its ¢
Ty -_- ﬂ.l.i:'! islr iz i
- I‘_ I\ H 1 I 1

In setion for damages™by ship owner
agninst ita charterers, order deaving chas-
terers’ mation Lo vocale in rem attackment
by owser of freights doe chorterers wnder
achcharier was monmppeshie. § USCA
§4 B, 201 et peg.; B8 USCA. &5 11, 1992

Donald J= Kenmedy, New W% City
{Hoight. Gardper, Poor & Havems, Naw
York City, of counsel), for defusdants-ap-
pelinnts

David & Nourse, Mew York City (Ar-
mand Maurice Pare, Ir., Kirtin, Camphell &
Kenting, New York City, of cousscl), for
pluistiff-appellee.
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5% FEDERAL REPOETER 2d SERIES

ot Befare LUMBARD, MANSPFIELD ang
gl DRYS SHIPPING CORPORATION, — GURFEIN, Circsit Judges,

ol Plaintiff- Appellee.
| ﬂii[ ,_ MANSFIELD, Ciresit Judge:

di) FREIGHTS, SUB-FREIGHTS, CHARTER  In this action far damages by Drys Sip.
SENT HIRE andfor Sub-Charter Hire of the ping Corporatios | owner of thy
.E'I-‘ MS. Drys and A/S Falkefjell and A/S el "85 Dry, its charteren,
S Dovrefjell, Defendants- Appedlunts, A/S Falkefjall jell ("Char.

I'wg and Lerers”), the from am arder of

2 L.‘! Atlantic and Grest Lakes Steamship e Sout of New York, Gerand
B binit Corporation. Garnishee-Appellee. L. Gogttel:\[jgife, denying their motion 1

Rt No. 1062, Docket T7-7100. i et by (e e

u Mg United States Cowrt of Appenls, . of the ship snd o dismis
TRy Boeond Ciremil The appen] is dismised for nek

: Argued Mareh 30, 1977, \fj ietion. -

Oin August 22, 1972, the porties entensd
inlo n contract fod charter of the vessal for
five years. Clause 17 of the agreemens
provided for arbitration of sny dspeis be
1wuu*1l.b:|:-1}uludh-lm£-;lum
Loedon os the place of arbiteation, Tl
18 provided that the Cener “skall bave o
liwm wpor sll carpoes, and all sub freight
far any smounts don ueder this Charter®

On Jonoory 6, 1977, the Owmor -
manced this sction in the Southern District
af New York by filing 5 complaint alleging
that the Charteress were lable for §798-
SEE TS in loat hire ond repair omls reuiting
from damage to the cargo spaces of the
vessel while londing nnd discbarging the
Charterers’ cargoes asd by attaching $121.-
THLET awed o the Charterers by Atlaste
and Greal Lakes Steamibip Corparatios ups
der o contress of subcharer.

Prier to amswering, appellants moved be
vatats the sttachments on the grousds (1)
that sdmiralty jurisdiction under 9 USC.
§ § waa precluded by an oagaing sristration
between the partes, (21 that & Bupplemes-
tal Agreement entered into by the partis
ua July £ 1076, affirming their “irmevocable
intention” to arbitrate the dispute usderiy-
ing this complaint, preciuded resort to the
distriet eourt, and (3) that the chartef
agreement did not provide for & Ben under
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o 838 F 3 5ESE (19TTS

these cireumstasees.  [n addition, Charfes.
grs claimed that under Bremen v, Zapats
Ofr-Shore Co., 407 U5, 1, 22 5.C1 1907, 22
L.Ed.2d 518 (187F), the partie’ chaoice of o
foreign arbitrsl forum precinded the dis-
trct court from assuming jusisdictbon and
that the Convention en the Recognition and
Epforcement af Foreign Arhitration
a.-.n-dq,'t"uki Ehu.tl].ﬁ.llpmhhud

Finding the e & “clase one,” Judge
Goetiel demisd the moliom to voente the
attschment en February 15, 1977 He res-
soned that o combrast o arbdtrate “dogs not

% E_ﬂunuﬂ' of hls alilicy
remedies” as Thal the

mnumuu.;hnl h].-

the Owners wma
" im relstion ta the tutal 4
He also refused to find an

recard before Bim that the 2g
Agreamant was intesded to prec
1o the distriet comrt. The i
med without prejudice w
fidarits or other evidencn

has bespn settled that aom omier
GNE 8 meation to vacaie an pitachment,
being a final order within the meaning
of 3B USC § 13, & sot appeaiskla,
Cirabing v, Laird, 107 U5 68, 2 3.C1. 166, 27
LEA 391 (1583 Wast v. Zurhorst 425
Fd 919, 921 (2d Cie. 19} Flegenbsimer
v. Crenerail Mifls, 191 F2d4 25T, Z30-40 (39
Cir. 1851) (L. Hand, J); Fineneial Services
¥. Ferrmadina, 474 F.3d 743 (8 Cle. 1970

L. Anoider case 0 the Sothern Distrst of Mew
VYork Bss since repced thitrrh oR the
mems.  Andros Compania Marress 54 ¢
Andre and Cle, SA, 430 F.Sapp. 95 (1577

L Deiendasa has svalable several meibods of
insisieg thal o= graehment of o eesael or other
rin will nod severcly prejisdice him Gerng the
pemadericy of 15 action, mchedng the subsims-

Roaenfeidt v Comprehensive Accounting
Services Oorp, 514 .24 607 (Tth Clr, 1975)
(Stavens, J.); MeCreary Tire sand Ruobb
GEFEEITNIT.HMIM{H
18%74), Whila 8 i tre that im 5
Companis Caribe, 330 US. §34, 70
HLEd.mﬂmhthi

“The situation i quite differont
as attschment & upbell pending de-
hm:uuufl.'hemlﬂlm_

the litigutiog an the maln calm procesds " ?

Appellants seell to distingalsh this fine of
suthority on the groonds thet ony furiher
preceeding in the dtriet court will b= llm-
itod to the “mimistermal™ function of enfore-
ing any wrhitration award that might ba
chtnined by the pluintiffs againat the si-
tached monies or voenting the oward i
appeliants pravall bofors the srbitrators,
The Charterers accerdingly angee that the
diatrict court’s order shogld be treated as
final snder § 1291 and & appealable wnder
the Cohen doctrine

Wiy find the nttempted distinetion wnper-
spmagve, 1t would only serve, withoet sny
redeeming features (egiitable ar other-
wisel, 1o create oneerisinty regarding =
firm rule based on the fundaments prinei-

1 &

Imterioeu . Further exceplions
might devour the rule itsedf, Moreover, our

tion ol Rl aPeufiie, Bonds or Glher Hreena
for the res, snd i sy recover the mieness
acereed or ressonable presoums jusd B oE Suees
1y ugesn & judgment on the menas See Theofa-
o Mariime Ca v @350 [9 Lang Tons, 6,
122 F Supgp. 853, 857 (DM 19041, Ky soons 1,
A 5 Monnore, 400 F23d 1345 tkh o, 1909

thearetically posible,” Mr. |
was careful to peint |
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reloctanee 8 particuiarly  Jostified horee,
whare thery B o subatantisl juesildliy that
the district ecurt will be called upon w play
“Emﬂ"“
% First, there hes not yot boen a
b by gither the Dwaer or the Chas-
tererd 1o refer the clabms in thi sait o
arbitration, nor has there been a regoest for
n sizy of the suit pending arbitration, Al
thoagh the parties are enguped in arbites-
tor preceedings reganding o different ds-
pute, appellants admitted at ornl argument
! that they were uncertunin whether the dis-
£ piste with whiek this suit Is comcernead

BTl ¥ some sther juneture, the distriet /
' ill'i=' be calied upan to interpret sLEmlion
p +:-;' ) ggreements in this eose oead peri-
et court

g i B ale orders g
y :-' gl i with pespect
- i
gt
Ehe

it left opes the
of the motson by
epon evidence of con-
i during disenovery
to the dispute. In ad-
Charierers’ fear that the Cwn-
attackments which are exoes-
in relation to 143 claims in other juris-
is ronlimed, the district court's deci-
s does mot foreclose the appartunity for
them to seek 2n injuretion or vaeation of
1 the attschment. Finally, spen an award by
the wrhitrators, the disteet court mov be
called upon by mlelr party to review the

arbatratsan ori the |umsted
rounds sef Torth @ ArGee v of the Con
ment of Foreign Arbiuration Awards.

Hinee the district court’s decigion here on
appesl may be modified and IJ-E
may be presented for lta desiaing a
future, our review mow would violate the
basic prociple of appealability, which -
quirea finality in order to avoid peecemenl
review of jasoes prosepted i A single cose
Cobbladick v, Unitad States, 308 US X5,
60 S.Cu 540, 84 LE4A 7RI (19400

Appellants abo fafl to meet the Cofes

requiremant of showing that upom review

been formally sbmitted to orb x
mnmmdﬁmﬁnh'mn:&
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e A
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of the district eourt’s final judgmant
will be tou lote effectively o review
present order™ and the rights asseried
appellant “will kave bees st probubly ip.

reparnbly.” 337 USE at 6 & S0 @
1225, Should be crdersd amd
the defe ¥ will bo entiglas

renderi st this stage

snd I the Crwner n‘mﬂm“jﬂu
will still have the opportunity i
validity of the sttachmest ypon

mvi:w-uf'l.‘hu'mﬁ::-',
acerued interest or promiums pad te s
surety, which would compenmie thes for
the lost wse of the funds during the pesing
of the attachment. Caompare Loesl 771 v
REQ General Corp., 548 F.2d 1107 (3 Cie
177 Uaited Stuges v, Beglerman 518
F.2¢ 905 {2d Cir. 19761 But even if, ms a
practiesl maotier, such roview woald nob be
sought or woald net be oblainable sfter s
final decree, that fact does oot entitio the
Chartererss to  an  immodiste appeal
Weight Watchers of Phila « \
Watchers [aternotional, 455 F34 770, T
i&d Cir. 1972 Flegenbeimer v Genend
Mills, supra.

Appeliants’ contention that the district
court’s order is appealable under M T 2L
§ 1292 a5 a dendnl of an injosction agaisst
further sttackments of their sasets; is pre-
claded by our recent desisios in Tradax
Limited, et al. v. M. V. Holendresht 5N
F2d 1337 (2d Cir. 1977}, holding that Cea-
greas hos oot extended appealabdlity to ad-
mirnlty orders of an equitahls natore by
leghlatively overruling the smtiquated dis-
tinctions drawn by the Suprems Court in
Behornamagruber v. Humburg Amenss
Line, 24 U5 4564, 58 SCt 475, ™ LEL
GER (1035,

The appesl is dismissed.
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