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o tarer Lo confirm arbitration |1-'u.-rl rendered -
v In the Matter of the Arbitration between in Switzerland 9 USCA. 55 B, .:."I.'I-l. 20T,
& “a# ALTDI NSUT AUTO UNION AKTIENGE- : ; r
“ "7 SELLSCHAFT. Petitioner, ‘7" e DI,

Y.
_OVERSEAS MOTORS, INC., Respondent.
= * Civ. A No. 6=T1054.

Proviwion in contract between German E .
nutemabitle manufacturar and American im-*
porter that the arbitral decsion shall be
decided finally and be binding upon the
parties imdicated consent of parties - Lo

gy :\!.'r v United States District Court, court’s entry of judgment on the award. B

o ‘,.;" - E. D. Michigan, 5. Ik . 5. 0 USCA § 5 o e

..5. 'ﬂ"‘;_ s ‘: Pl 1 5 p - - 1% % 5 o _._1_ : 1 'A_l: r !

7: . rE = 4 - & e - 5 R ST
F,F'I'ﬂ:d —-;.-. i Aug-; 9, 1978 B A &, Arbitration s=gE35 ey
i s ; German automobile mantfietorer was

_.'.'-r " Exporter of nutomobiles petitioned for
confirmation of foreign arbitration sward
On importer’s motion to dismiss, the Dis-

“#'triet Court, Philip Pratt, J., held that see-

=tion of contrsct stating that the arbitral

rtar. oTredty” with Germany, 44 Stat.
decigion shall be decided finally and binding t:;ﬂ'.’_ v j: =0 _‘E.'
apon the parties indicated the comsent of ) ek e, o
! ‘I:re parties to entry of judgment by a court s =

«+ o Importer’s: motion denied.
e b . _"'- -

1. Arhitration S=E25

not required to exhaust remedics under the
Friendship, Commercee,_and Navigation
Treaty with Germany prior io petitioning

for confirmaddens of  foreign arbitration

award madd in dispute with Ameriean im- .7

Burt Burgmymea, Detrait, Mich., {or pati- .

tiermer

Willmd L. Borke, Detrol, Mich, for re-

"7 Previous litigation by importer of nuto- spondent. 4
mohbiles which had unsuecesslplly soaght ta 3
. restrain arbitration of dispute with German MEMORANDUM OPINION AND ORDER . = "%
-~ sutomobile manufscturer did“wot provide  DENYING RESPONDENT'S MOTION & < - §
- . basts for deflenting jeristiction of lederal T0 DISMISS PETITION - . i
i 1:." district eourt on manufsetarer’s petition to PHILIP PRATT, Distriet Judge. T
w4 confirm foreign/arbitretion awand. J
= k- - The patitioner berein commenced ths pe- %710
L Arbitration| =815+~ tion petitioning this Court to confirm & + - ™
[nnsmuch iy West Germany, Swilter- foreipn arbitention nward. The respondent ,E
" lamd apd\thednited States nre all contract-  has now moved to dismiss this petition. As 4
: . ing/siatcs under the convention on recogni= the r-_aﬂpundq_-m'y primary ground = an al-
¢ tion@f foreign arbitral award, there was oo jeged lack of jurisdiction in this Court, this
":;huj af r-:n: procity that would preclude ap- mothon will be treated as one under FOR
2 pleeaton af the eonvention tn procesding on C.P. 12(b}&), treating the petitioner’s alle-
?}. 1 German automobile manufacturers p-_-u'n:-n gations ma true for purposes of the motion. ;
;r-' #% to- confirm arbitention nword rendered | :
-. e -.-'_"' Switzarland. ‘.:|_ UACA F A, art 'IE:, BACKCROUND = 'f_
,.,.-# « gubd. 10Z).
In 1088 the petitioner and respondent an-

':fa‘. 3.. A.rl:llﬂ'l.hm =711 tered into an sgreement involving the sale ; =l
i ety % lnaymuch ns putomobile importer wans  and importation of certain of petitioner’s =7 .2
_;*:‘Fﬂi_mmqmmud in Michigan and had its princi-  foreign automobiles into the United Siates Sl
£ pal place of business there, eastern district  (bereinafter “The Agresment™).  That v
1__‘1 of Michignn was proper venue in proceeding.  Agreement provided for mandatory arbitra- - -
e .an [:-E?.ltmn by German lul.nmnl'-w: rrl-n-rl.ufn.n tion of any disputes, controversies or difli- - _ ::3
W s
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T :'u|1_|-|:1 which migni anse oul af or i6 con-
pection with the Agreement!

In 1972 a dispute srose betwean the par-

% Sy oy, Liee over the Agreement
sl o then called apon the respondent to submit
.t iy the dispute Lo sritwbration pursaosnt o the
x':ﬁ Agreement and asked the respondent to
R ':_'* sppoint its arbitrator. This the respondent
= P ;& refused to do, and the Presiding Justice af
43ty ¥, the Buperior Court of the Canton of Zurich

= appointed one in their stead

The petitiones

Therealter the panel of appointed arbe-
trators held hearings and on May 24, 1973
gntered an award in favor of the petitioner

v Further avedonecs was enpsidered impartant,
Loand o “supplemental award” wan subse-
qu:nll:.r entared, also in favor of
'#.Jnn.r_r All arhitrstion proceedings were
-+t S conducted in the ety of Zurich, Switzer.

P

Inmd, .

the peii-
s _

e
.- fu

1"" As the United States, Switzeriand ancd
the Federal Hepublie of Germany are all
cantracting states under the Conventian ta

- ~the Recogrition of Foreign dAebilnal
Awnards, eodified inm 9 USC. A 800208
(bereinafter “The Convention™) /which
¢ awards gre considered [indl and binding,
“ and since po payment had bednomade by the
FESp ndent, l.'1r~ petitianer a%ked this Court
for an order conflirming-the Award amd the
Supplemental AWaph and directing that
judgment agminst the respondent be en-
tered in sweh'amount purseant to § US.C,
§ 207. . The respondent now moves Lo iis-
E mimsothiy petition, arguaing 1’:) that the pati-
=t omdnt  fnil because the arbitrateon
D’wmm lneks an express “sechion B pepl-
(B USC. § 9) without which this
Jurmschelion Lo

the
{11"- that the Convention cannot su-
LEﬁt requirement for W0 do 8o wiold
b result in & comstitutionally impermissible

retronctive application of a statote (i e,
forbiddan under the Contracts Clause];

confirm

and

CONLIOVETEIES or -:Il.frrzn-:e:
+ whach may arise oal of or in relaticn tooor o
r_nnmcuun. with this conirsci nclodang s

- =All dispubes

..
'|'

with Germany, which, ha f'l'-i11|-l.'-"l'i-ﬁl, must

exhausted before eonfirmation i proper. SN
- (L - r

DISCUESION
L

[1] The respondent appears to argue, sb4EE
lenat by implication, that this Court should =
not entertain the petition because of re- "'
spondent’s |.~re'.-|uu.| ltigation Af which |L 3
l:'l-llﬁl._.ﬂ“ reairain IHF_ » The Court '
would merely note that after two years of -
protracted litigation, Jthe {ederal district *
court in 1973 entersd & )verdict for the- =
defendant thersim, Audt” Overseas, [ne v
Import Motorset-aly, 375 F.Sapp. 499 (D.C
Mich. 1674), 2hat that decision was sppealed
to the Sixth Circuit which affirmed the 72
lower fourt, 519 F2d 119 (6th Cir. 'I.E'":'E-:l,
cerih demed, 423 U5, 987, 98 5.C 306, 46
leEd3d 304 (10751 It would therefare ap=+
pearsettied that the arhitration prosedurs s
wpf properly invoked and may nob conati- §
tute & bazis for defenting ,ur'lad.cL.un uf
this Court.

0.
[2] Nor does the Court find any problem . .
af lack af reciprocily that would preclode
J.ppln:.mn of the Convention. Mota 10 to I:'ﬂ
that Convention (sse 8 TS CA. § M1, Cum. b,
1976, p. 58) reciting the German deck mu-:-n. 5
states thatl: :
e Tho Fedornl Republic of i:’rl:r— -
many will By the Convention -.-r.ly L
tha recognition and enforcement “of =
awards made fn the territory of anothee -E
contrecting State.” (Emphasts added), "'"2-
West Germ any, Switsertand and the United -..F:-".
siates nre all Contracting Statos aed na tha i
arbitration and award Look plase in Swits- (b=
erland, it wounld be recognized by West Ger-
many and also enforceable in the United
States, : ¥ e
' ,.r"."-.. =
1ML r 1

-’

3] Tha reapondent naserts a FI'."!.J'H"I‘J'-I'E\,.
interpretation of the venue provision, § 204 1!['

F . -
legal valsdity and the comnoed sffectivensas | 3
after termination shall be decided finally and :'h
binding upon the partied dabarming legal se-3
tions, by & court of arbitraton.” X
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l.'%' which. ha r|_r;:r|||'|'|_ makes the Convention
=¥ inapplicable to this arbitrated dispute. The
wa? Court must conclisde that the respondini
1' misreads that section, - &hics jra ides for
alternative foderal court junsdiction m (1)

the district in which such aetion, absent
arbitrstion procedures, could be broaght or

(Z) mny district “designated in the Agree-
Tment a8 the place of arbitration il such
‘place 8 within the United States” Jd
“The Eastern District of Michigzn is & prop-

& venue in this case since li'lr:-rﬂ-]s-cmdl:nL 15
incorporated in Michigan and has ita prines-

pal place of business there and thas it falls
ander the first allernative which provides

jurmsdictional situs regardiess of the place
& of mrbitration.

v

=+, The respondent’s primary Argument con-
testing this Court's juriadiction is premised
of & restrictve interpretation af the (edernl
Artatrabion Act, =|n.--.--.1'mail_-.- g USC. &9
which, it argues, "provides that the confir-
mation and entry of judgment 8 appropei-
ale only where the parties ‘in thewr agfees-
- ment kave agresd that & judgmeni o0 the
“5 Court shall be entored wpon Lhe, award
el L mmd that po sucheclagse was
incorporated into the Agredment, between
tho parties.
wee The petitioner repligs that such a con-
" struetion of the statgte ‘\ itrained and in-
consistent with R cofeecl reading of the
venue provigion S\ US.C. § M and the
jurisdictiopsl grapt in 9 U.BC, 5 207.
In suppadt of its position the respondent
H: reliescheakily on [XS Stavborg v. National
Metal Converters, Ine, 500 F2d 424 (2d Cir
.:‘,: ML C Varley Varley Textille Assoc
[NR Fu.rn'[n.m'.'l Assoc, 47T F.2d 308 (2d Crr
o\ 19785 and Lehigh '-'Ln.u-:':_l". | Steel Lo, w
N HLJI: Enginesring Co., 61 US App.D.C. 2N
_I_"‘"r 58 Fd ]I,E‘,El {1832 cert den. 287 LS. &2E,
=58 5.0t B0, T7 L.Ed. 543.
"‘? ‘I'-.. ; The {sctual circomstances af Lebigh, su-
T pra, indicate that the eontract provided for
1 thiat

i n

cb o Nihe arbitration of cootroversbes snd

"';; sreiihe decision of any two [of the thres se-

e S g

TAL 1. it is also noteworthy thal meither Lehigh o

‘-J'r ‘*'I.".l.r|q deait with the applcation of the l.‘.'ur
R £

—tf.;;t'?- %3 r- A s

bected artitrators] of whom shall be bind-
ing. The [acts doclose some wrregularity
zs io the agreement of the arbitrators, but
the eourt hmsed its holding on the lack of .
any stipulated agreement that coort .u-:Ig-
ment could be entered on the swand. *

Varfey v. Tarrrtown Assoc., sopra, was
gver 4} years later; however, it
also adhered to the rule that the parfics!
agreement must indxcate mutoal conRsent T
the entry of judgment on the nwiardestat-
ing
“The Act provides that confirptation of
an arbitration award i ‘wWppropriate only
where Lha ‘in, their agreement
have agresd that'n judgment of the court
shall be enteped, hpof the award e
§ U.BC. §&\Thére was no such explict
sgreement \gere"but only a clause provid-
ing for Yhe sEltlement af controversses by
aritration’ pursunnt to the rules of the
Ameriedn Arbitmtion Assoeiation. While
thidin suflficent o incorporate the rubes
thio the agresment Lhare o5
mothing in the rules which indreates thai
Lhe parthes Lherehy conseni ...-'J the & ALy
of judgment spon an award,” (Emphasis
midded).

decided

pariies

While the court there held against jurisdie-

tion to eonfirm the award, it 8 aotewarthy [
that it suggesis that something hess Ihn

the wording of § 9 might hove sufficed,

e, the outeome might kave been di [lerant Lf

the A.A A Rules had indicated consont of 74X
the parties to court judgment?

That was voboed | IS
Stavhorg, supra.  [n Stavborg the parbes
contract contained an wrbitratbon clause
(Clogse 3T) under which all disputes would
be put Lo arbitration in New York Uity and
“I'The decision of any two of the thres
|:|.r|:||1.r|;||,.|:.r| on any point or poinis shall be;,
final." The .ﬂ"ler'.I.l.I'l. qJI.l.JI:F‘ﬁk.‘-:] the lhb—

sgggestinn

on the sward, citing § @ and Variey. ]:[u-'-li"
ever, the Second Circuit held that ?the. lnns
guage of Clause 37, coupled with J't T
Iutl of appeilant here, 'I'B.i.!-ufl_lr:IEar o

wenillon of iy interiace with the Ashi
Act, which is neceisaridy |i'1p-i!|-l'_l-|.ﬂd b
I-J.-rl e
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confler jurisdiction on the distmet court to
“ enter judgment on the award .. .. ..OF
It shsted:
* "It is true that clapse 37T doss not contain
., amy axphiert agreement by the parties Lo
:‘;enu':.l of judgment on an arbitral award,
:-: The question for ua & whether that omis-
237 sion precludes the impleatson, [rom con-
+ +dwet, of consent Lo such eniry. Varley, of
eourrse, did not hold that consent mist bo
explicii within the arbiirstion cleuose it-
self’ or even [0 some document (poorporats
ed therein by reference The
problem for appelles in Varley was that
21 the ‘rules’ there made o referonce what-
& soever to entry of judgment; "
* (Emphasis added). 500 F:2d st 426
L .The court went on to consider the effect of
: 3 ""l:,"‘" the “finafity" Lm,m.n.g-n in the elause:
*-'F',- ,_r~.,.""'ﬂ1.: pecomd clnoses |:|cu.r|1. EXpressis Lhe
SEEa T imtent of the parties that the arbitratoe's
I.‘:-t.- e desision s expressed in the award @aits
dl_.]"'.__ % be fienl” Whatever 'final” messs it =x-
=t presses the intent of the partiés that the
,_rr""“?""“"ﬂ' joined and resolved 9 the arhitra.
3 _!'J- fis tion may not be tried.dé\né¥o in any
Lo e court, state or federdl. (This, the only
point open for copfecteng by clause 37 &
whether the parties iptended for judg-
ment Lo b agléred in &
. posed to & state, Sowrt”
ed) 500 F et 427.
The Sefond Cireait therelore bad no trouble
concluding /from the “finality” |langunge
k&t the parties had consented to the entry
v Nefl judgment. The only ambiguity was the
plorum and for that the court looked to the
'-znuﬁur:-. of the parties and nobed that the
_-,-t:-u;: : ‘power aof the federal court was inveked
BF

A -Lwlnu by the partiea
: E‘ﬁ*ﬁ

(BT

N
iy federal as op-

{ Emphasin add-

=
= L
S

g - ¥

ir [4] “In the present case the Court con-
cludes that Section 1 af the Contrast, which
cwlates that the arbitrnl decimson “shall be
i decided finally and binding upon the par-
- tipa,” does indicate corsent of Lhe parties Lo
- Tffwu'_'.r of judgment by a court and as in
+ o Stavborg, supra, the conduet of the parties
: ® herw (17w, the attempt to invoke [ederal
T L, A
Fa J-':-‘.,,'_'p:'-l.- juriadiction by this respondent in the prior
present invocation of this

.{'i"_;;é Clsy and . 1J:ue-...

 ment requiremest and (2) whether soch

Court's power by the petitioner) B -urné.
indication that & fodernl forum is preferred. 52

Indeed such & conclusion seems inescap- -':"
able if the “final and binding™ lar of ¥ S
the Contract i to be Even effect  Mor !
does the Court find ment in the(respen- 38
dent's contention that the following phetse - 55
“disharring legal actons” found g the arbi-
tration cliiss must be nesordod an all-en- ]
compassimg interpretation which bars sven {;
judgments on the award), Sych an interpre-
tation in meither ressonable nor consistent ‘r
with the “final and binding” language

[5] As thie Deuft concludes that the ar- 4
bitration.cladee in question does manifiest
conseni. fo\the judgmanit on the arbitral =%
awnfd by the parties, it need pot reach the Y21
snoed of (1) whether the provimons of the ()
Copvention, as codified in 8 US.C. § 201 &t
ser]. do away with tha § 9 consent o judpg-

A’

Ky
statutory modifications result in an impor- i
minsible retroactive effect as applied here,
The Court finds the respondent’s exhaud=W,
tion af F.C.N. Treaty remedies l.rg'.]r.nrr:t. o i} £
bet withoot merit "
For theds reasons the respondent s mo=
ton (o desmiss the petition is hereby denied.
IT 15 30 ORDERED,

TRAVELERS INDEMNITY
COMPANY, Plaintiff,

Y.

85 POLARLAND, her engines, boilers, £
ete., et al. Defendants fi_.- :

Na. T2 Civ. 3T,

Lmited Siates District Court,
2 D New York.

Ang. 17, 1976
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'I‘ ;-F'Iﬂ‘
AR InEurer, &8 IEIJJ.H."E-EL'l 'J-rnu.gbt. u_ =

action to recover amounts p.n:l Lo AN -

L 500 F2d 42545






