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" tUrer to confirm arbitration award rendered 
II. the Matter of the Arbitration between in Switzerland. 9 U.S.C.A. §§ ~. 204. 207, ' 

AUD! NSU AUTO UNION AKTIENGE· . .. :: .. ! ,~.: 
.: .SELLSCHAFT. Petitioner. !;"" .. ' ;.'.'.; ...• 4. Arbitration -84 
,' .:! • ~ ~. " .' Provision in contract between- German 

v. ~ , automobile manufactur~r and American im-
:,' ; "OVERSEAS MOTORS. INC. Respondent. .. porter that the arbitral decision 'shall be 
.. ; ;~:.', ' . Civ. A. No. &-71054. . :.; " . decided finally and be binding ' upon the 

, . .... ~ • ~_ . .,. . .1 :J :', ' " parties indicated consent of parties . to 
?~!:i~~.~!:. l!~ited Sta~s ~istrict CoU~1 . ~~: ~,,~~"".' court's entry of judgme!'t on ~h.e 
~-(.;J • ..tj;~. ,':1' ., . E. D. MichIgan. S. D. '. " ~l~'" '.' U .S.C.A. § 9, '. I··' 'i; t:,h' , .,'.' ~'. ,', ~':Ar:i.:",; •. ;:. 
-.~~~~~~~ ~~-:-l~ , · .... ~J!:i .... ~\·;:.f ... ·~··~ , . ,j ... . ,. ' .• ~, ' , ! 

~f)f....'i"~:' ~· ~'l.;Aug. 9. 1976. '~(':' "",,,,-:,:;.;,1 .. ~. 5 . . Arbitration _82.5 '. • .. :' 
~~ , . '1, ~t!'·¥f.: - .t ._~_:.,~. If .... · .I~- ~. "Jh~·I'# ~S-. :::.: ' . . 

·f·' .... ·· ... ·ho; ... jl,.· . ~ .• :~," ~ ... . "JI ~ "",. .. ~' '1. '''''~' •• German automobile manufacturer W8.3 ", .. ~ ...... 1'!: ., .'-1;. • • ,~ • ~. ~"""'.:' -: • . 

.. ~:~\,:~.: . ' . , not required to exhaust remedies under the _~~ . 

... '" ',:,''- Exporter of automobiles petitIOned for ' F' d h' . Co d N . t ' , .... ". . . ' . _ . rlen SIp, ' mmerce an aVlga Ion . .' 
> ,.·.:~ , confmnatlOn of foreIgn arbItratIOn award. T t 'th Ge . to t ' t" . . 
~ ' .. . . , . ' . . rea y WI rmany pnor pe 1 tomng . , 
;';;'1 . On Importer s motIon to dISmISS. the DIS' f f' t ' f f . . b't t ' • ", .roil . Co '1' J h Id h or con Irma Ion 0 orelgn ar I ra Ion . 

';''':'':' ~;, t~ct urt. PhIlp Pratt. " e t at .sec. award made in dispute with American im. 
'>' : .. i; tlOn of contract stattng that the arbitral te T t 'th Ge . 44 

. ,-- d .. h II be d 'ded f' II d b' d' por r. rea y WI rmany. 
:~; ' ~ ..;: eclSl0n sa. ~l, tna y an In Ing 2132. _:,~ I. ' ... ,. ' . 

\ ,:~} uhpon th~ partJes Indfl~tedd the cbonsent rt°f .' . ,..' ." , .... ~ _~.-',.:., :;::.f,~, 
'!"' :':iil;~~partles to eJ'try 0 JU gmen~ y a ,:"U . -
·,·'l~ .·#.j' Importer.·s: motion denied... . ~'... Burt Burgoyne. Detroit," Mich .• ··f~r '~ti·.·~i:~·2~ 
';.> ::~~j.t·,:}; : ·,;i1£f.;rf:\: ... ~::o; . / .. : .... ~- ', - tioner. .,~., .' . ~ , " " '. :~ ~:'f 

t;~t< 1. Arbitration -82.5 . . Wilfrid L. Burke. Detroit. Mich .• for re- .. ' ;':., :,,:;; 

. : . . ";~ " !I Previous litigation by importer of auto- sponden!. ;,'.' } ;:. :: . • '::--,. ' : . ,:~, ":~-{4:' 
'. .: mobiles which had unsuccessfully sought to .', ' .. ' ".f-

. ; . · .. :restrain arbitration of dispute with German MEMORANDUM OPINION AND ORDER .. .. .: '-i~ 
:~<2:: automobile manufacturer did not provide DENYING RESPONDENT'S MOTlON·:~\.:; :·" -, JJ, 
.. {;;basis for defeating jurisdiction of federal '.; TO DISMISS , PETITION '. ''-::~ <.:: ·i:,:.;.:·~ 

'~~;'district court. on ma~ufacturer's petitio~ to PHILIP PRATT. District Judge.." .. .. ~ ', :,:,!~;,_{ 
~~ ;'.' confirm foreign arbltratton award. ..,:;: .... 

;. '~!i''' . -: ~~i'~': ..... .. . The petitioner herein commenced this ac~ .t-!-~ .]/~: 
' .•• f; 2. ArbItration _82.5 ...... -'1: tion petitioning this Court to confirm a ,. 'i : ., . ','i,' 

" :.' \; . i.~ ,:'" Inasmuch as West 'Germany, Switzer~ foreign arbitratio'n award. The respondent- .. 
- -;. and the United States are all contract· :. has now moved to dismiss this petition. As 

states under the convention on recogni· the respondent's primary ground is an al~ 

tion of foreign arbitral award. there was no leged lack of jurisdiction in this Court. this ". 
lack of reciprocity that would preclude ap-- motion will be treated as one under F.R 

W. plicat:ion of the convention in proceeding on C.P. 12(bX6). treating the petitioner's aile· 
German automobile manufacturer's petition gations as true for purposes .of the motion. 7. 

confirm award ' rendered in . ' ' . ;., . .. . , ' . 

U.S.C.A. § . 201. art. 16. ,.' BACKGROUND "}: :;. '. ~ \'\ ·loA· 
:!i,! .~bd .. l0(2)": ., ' ... . "'" > '. • 

· ... ·r· ,:~~,;~ . 'it .:.' ~ '. ' In 1968 the petitioner and respondent en.. ",~,.:r,..",· 
:~/.AIrbi 'tra.tio'n . ~72.2 . . :~ . ~ ",. .. ..~ tered into an agreement involving the sale .. ~~, ' ~;~~ 
~"'ill"l;naslmllch as automobile importer was _: and importation of certain of petitioner's :-, ~,: ~1~ 

\tilnco'!'P<,rated in Michigan and had its princi· foreign automobiles into the United States ~".":i"'i 
of business there; eastern district (hereinafter IIThe '~ Agreement"). J That .. : :~" ~: 

:of .Michiganwas proper venue in proceeding, ' Agreement provided for mandatory arbitra· . ::. "!'. 

illii~~~]~~~a~utoi0mobil~ ,:,an~!~~. :~ti~? ?f .a,~.Y ,d~sP,u~~ c?ntroversi~ o~ . diffi • . : . 
\ ~ ..... " ~.\ ~ ~. " 4 ~,I,"''W1 ' ;,1 ", . ... , ' " ~ ;:";'" .' ' , '!:'~:;~' .. : ~. ~:' \ . '~"~~1~ ~ "': ' ~ ~ .. '::'~' I " " -~:~J.~ ... . ':\:~ , 
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~-.!I.~',;_.~v." NSU A. U. ·AKl'lENGESELLSCHAFT v. ~VERSEAS · MO'TOI~--~~QI 
Clt.u418F.supp.N2 (I"') 

;· \~'#l« . (:UI1"es which might arise out of or in con- · with Germany, which, he contend .. 
~ neet.ion with the Agreement.1 • ~~; '.. ; I' exhausted before confirmation is 

.•. '.-'fl': ..... ". ,, ' ; . :t 
. In 1972 a dispute arose between the. par- . I : : II DISCUSSION . • 

~~t,!'tI:J'j~ tIes over the Agreement. ' The petitIoner . , ~. -_. 
"'::, •• ~ .. ,.,.:'~ then called upon the respondent to submit I. 

[l) The respondent appears to the dispute to arbitration pursuant to the 
Agreement and asked the respondent to 
appoint its arbitrator. This the respondent 

, least by implication, that this Court 

'.'t:j,;-,i·reieus,ed to do, and the Presiding Justice of . 
. .;ii~ ... ~:~~. the Superior Court oC the Canton oC Zurich 

. not entertain the petition because of 

appointed one in their stead. -

Thereafter the panel of appointed arbi­
.. " trators held hearings and on May 24, 1973 , , 

, .<'.;' entered an award in favor of the petitioner. 
' . ~ .:. .. ; \.~~ Further evidence was considered important, 
'.:~,~ .. ~~~~' .? ~ and a "supplemental award" was subse­
':i 3fp~quently . entered, also in favor of the peti- " 
~~~>~~~~~tioner. t All arbitration proceedings were 

":,' r.~~~conducted . in th~ city of Zurich, Switzer· I 

~ . . :";'-"'l':.~t. land. ,~,rD(r:~·;·:. ':~n" ,~.,~ . 
7:~~~~~ A!'. "'the "United States: Switzerland and 
· \::" ',c..: the Federal Republic of Germany are all 
'<~~'tf contracting states under the Convention on 

:.~.';.\:; ' _~ '~.':.lthe Recognition of Foreign Arbitral 
;~~:7'i .. , .. :. Awards, codified in 9 U.S.C. § 201- 208 
· ~~. ;-t.:...t::~-<hereinafter liThe Convention") which "" ;.;~~:~;,. 
· :. -}'!'''~ awards are considered final and binding, 

"~ 'l.!~' ~ ;f"'-'-.".: (; and since no payment had been made by the 
> • •.• ,;.,$#,.- respondent, the petitioner asked this Court 
i,':':;' ~;.,~:: for an order confirming the Award and the 
;;"< ... -;.' Supplemental ~ward and directing that 
-'1\ . ... , • . 

.. < ' , . judgment against the respondent be en-
, " .. ~;' tered in such amount pursuant to 9 U.S.C. 

~ § 207. The respondent now moves to dis­
this petition, arguing «D that the peti­
must fail because the arbitration 

~algrE"'nlenlt lacks an express "section 9 red­
(9 U.S.C. § 9) without which this 

.lacks jurisdiction to confirm the 
. m that the Convention cannot su-

t peroede .thAt requirement for to do so would 
in a constitutionally impermissible 

,retroactive application of a statute (i. e., 
tf2;rbildd.,n under the Contracts Clause); and 
. f~" tt.~< the petitioner failed to exhaust his 
,~:,~~:~- under . the existing Friendship, 
;!: and Navigation Treaty ("FCN") 

~l :;~;"v~i,,~(I:~)t;O;~f , the Contract reads as follows: 
~ controversies or differences ' 

may arise out of or in relation to or in 
S[ CO)on.~,on. with this contract including its 

';.,;~:\~~ " ", ... . 
. . ...; .. 

spondent's previous litigation in 
sought to restram arbitration. The ""'Un: _, .. , .. 
would merely note that after two years of __ , 
protracted litigation, the federal district ' -:' 
court in 1973 entered a verdict for tbe ':7::',1 
defendant therein, Audi, Overseas, Inc. v. ~. _ 

Import Motors et aI., 375 F.Supp. 499 (D.C.f, ': 
Mich.1974), that that decision was appealed .. .. ",: 
to the Sixth Circuit which affirmed the f.~ 
lower court, 519 F.2d 119 (6th Cir. 1975), ',;, -
cert denied, 423 U.S. 987, 96 S.Ct. 395, 46 " ~ 
L.Ed.2d 304 (1975). It would thereCore aP- t::!.{, 
pear settled that the arbitration procedure .. ;" 
was properly invoked and may not consti: .. ~ 
tute a basis for deCeating jurisdiction of : ~ . 
this Court. ':-,. . :- -: , .'. ,.-

. ~ .. -:. ~~ . : \. . 

II. 

(2) Nor does the Court find any problem ": 
of lack of reciprocity that would preclude 
application oC"'1iieConventian. Note 10 to 
that Convention (see 9 U .S.C.A. § 201, Cum. 
1976, p. 58) reeiting the German de<:larati(1D 
states that: · . :.' ,,--;;~ 

.. The Federal Republic of 
many will apply the Convention 
the recognition and enCorcement "' o,f; ,;;1;,.: 
awards made in the territory of anl'th~',~1ft 
contracting State." (Emphasis added). 

West Germany, Switzerland and the United 
States are all Contracting States and as the 
arbitration and award took place in 
erland, it would be recognized by West 
many and also enforceable iQ 
States. . . ; 

. -~ :-'>' -' , .. 
r ,.r .. :. III . 

(3) The respondent asserts a restri,:tive,1 
interpretation of the. ~ provision, § . 

, . ~ ' . 

legal validity and the continued elf,ec~iv.''' •• \ 
after termination shall be decided 
binding upon the parties disbarring 
Uons, by • court 01 art.i",.U(.n:;, 

, " . 
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e.v"·": .' • '"j , ,, 
I' \ .... - -, • l.. ' 

" 'j" i :'-f, ' ~:" ~~. 
.. ~;~~ - .. ~ 

i. ':' ~ . '.: _ ,,,'!l 418 FEDERAL SUPPLEMENT , ~ , t •• ,.. .i-«~ • • 
• -"' f'~"' " .... - \ .. --.... -1\ •• 

~",,,, 'wnlcn. - he :argues. makes the Convention lected arbitrators) of whom shall be hi"tI_ ~ ~_.,", 

inapplicable to this arbitrated dispute. The ing." The facts disclose some irregularity '. 
'Court 'must conclude that the respondent as to the agreement of the arbitratol'll, bu.t 
misreads that section, which provides for the court based its holding on the lack of ~ . 

,.', alternative federal court jurisdiction in (I) , any stipulated agreement that court judg-' :-
· the district " in which ' such action, absent ment could be entered_ on the award. , . 
• ', arbitration procedures, could be brought or V I 

: ' (2) any district "designated in the Agree- . ar ey v. Tarrytown A"""," supra, w~ ' . 
. , . t th I f b't t' 'f h decided over 40 years later, however, It · . " men as e p ace 0 ar I ra Ion I sue " . , ... 

,
~;'~ I . 'th' th U 'ted Stat " ld also adhered to the rule that the partlCs '. , . p ace IS WI In e nJ es, , , . _ I ' " 

" . Th E te D' t . t f M' h" agreement must Indicate mutua consent to • .. ') e as rn IS nc 0 IC 19an IS a prop. , . - ~ . 
~. . . . . . the entry of Judgment on the award, .stat- .. ' .' ::i er venue In thiS case since the· respondent IS. .'. .. I' ~ a. -" " , ' . ~., .. ' 

'" .. incorporated in Michigan and has its princi- Ing: ' ." .-. . ,,,.,,,,,-,7,,, 
. ~:~ , pal place of business there and thus it falls "The Act provides that confirmation of 

• ~J'. under the first alternative which provides an arbitration award is appropriate only 
-'if • h h . ,. h' '¥,. jurisdictional situs regardless of the place . w ere t e parties In t elr agreement 

'.~; t-,. of arbitrB;tipn:;! .. ' ~~~-"·~· ' . , ~,, :~,~ . ~ . . :4:,: , '.~ ., ' ;i- have agreed t hat a judgment of the court 
'::'J\ -'. ~ ·· ... l :-·'¢:. ~ j' \! .~ . f • • ' .' shall be entered upon the award , ' , 
.t.. .. , ........ 9,. '"',r''' . 9 USC § 9 Th h I" -./~,)!" ,,;.. , .. . ' IV. . .. . . ere was no sue exp l~t ., . 
:' ~" The respondent's primary argument con- agreement here but only a clause provld· . 
':."~3": testing this Court's jurisdiction is premised .. ~. ing.Cor ~he settlement of controversies by. 
'-:~ ' on a restrictive interpretation of the federal " arbitration pursuant to the rules of the ,. > Arbitration Act, specifically 9 U.S.C. § 9 ; .. American Arbitration Association. While · 

.';., . which. it argues, "provides that the conftr: '. this is sufficient to incorporate the rules 
".', mation and entry of judgment is appropri- into the agreement . , there is 

I'';'';' ate only where the parties 'in their agree- nothing in the rules which indicates that 
::. -;-: ment have agreed that a judgment of the the parties thereby consent to the entry . 
7-~ Court .shall be entered upon the award of judgment upon an awani." . (Emphasis .. <" 

~':rt~ . . "' .. ,''' and that no such clause was added). ',' ' . 
' ,~- ,. 

incorporated into the Agreement between While the court there held against jurisdic: 
the parties. '. tion to confirm the award, it is noteworthy 

, ..;,:. The p<!titioner replies that such a con- -thh,a~t~it~~~~J~:t;~~~~~~ . 
. 0:;,:. structio~e ststute is strained and in- • t!!.e 

r ~'~F consistent with a correct reading of the e" outcome ·::;:;t venue provision, 9 U.S.C. § 204 and the the A.A.A. Rules had indicated consent 
.•. jurisdictional grant in 9 U.S.C. § 207. the parties to court ' judgment.' , . ~' ... , --
' . ." . In support of its position the respondent That suggestion was voiced in liS 

relies heavily on li S Stavborg .v. National Stavborg, supra. In Stavborg the parties' .. 
Metal Converters, Inc., 500 F.2d 424 (2d Cir. , .contract contained an arbitration clause ' 

,,~t1,!:' . ,Q',,\. Varley dl bl a Varley Textile Assoc.:, (Clause 37) under which all disputes 
'.' v. Tarrytown Assoc., 477 F.2d 208 (2d Cir. be put to arbitration in New York City and ' 
:;~'! ' 1973): and Lehigh Structural Steel Co. v. . "[T]he decision of any two of the . 
';';'1' Rust Engineering Co., 61 U.S.App.D.C. 224, [arbitrators] on any point or points. shall 
1 59 F.2d 1038 (1932) cerLden. 287}1.S. 626, : final." The appellant challenged the ' 
.: ,;5'f S.Ct. SO, 77 L.Ed. 543. - '- . _ trict court'. jurisdiction to enter ju(lgn,enlt; 1t . J The. factual circumstances of Lehigh, su- on the award, citing § 9 and 
:~~f: pra, indicate. that the contract provided for _ ever, the Second Circuit held th'lt~'!!!~!!!: 
~$.~the .rbl~t1on of controversies and that ~g!_ o!.. Clause 37, "2.!!I!!~~~_ 
,\~,.;;!'the decISion of any two [of the three so- _ duct of appellant 
~ .... ... 1'J'o4 .. - ••• ,: ". • ... 

~-,.~: %. It Is also noteworthy that neither Lehigh or . vention or its Interf .. :e 
'~'I7' ... varJty dealt .wlth ·the application ot the Con- ~ " .. Act. which Is ne<:es.\alily.:lmp 
~~~'{;j,.:;~~;'ifY~.;.,~'" :. . . .' '. t ... ;~ , 
},)l;.i~ .,......,.J,r-:l!fl: .. v ,.,. ' . ': . , 
~. ·,;;;<Io'~l ··~ - , '. . " -.. ' : .... ~~r~ .. ...;o£.:.tc;_tr' :"· -- ~ .. , " ., ' . ... 
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• t ';' ~M 
· O~:, ., ,~' " ';'':... . 

. TRAVELERS INDEM. CO. v. SS PO~D ":":~- . 
a. .. 41IF.5IIpp." (1171) , 

confer jurilldiction on the district court to . Court's power by the petitioner) 
, enter judgment on the award • :,! , . ;' :"'::'.~ii . indicatio~ that a federal forum is Dn!ielTe<i; 
It .taled: . . , . Indeed such a conclusion seems in"IC&I>" 

ia true that clause 37 does not contain 
'_"" ,- .•••• ' explicit agreement by the parties to ~ the Contract to 
~ "nt .• .,,· of judgment on an arbitral award. :.' does the Court find merit in the resPOll- : 

question for us is whether that omis- '. dent's contention that the following phrue: '; 
~ ... 8,lon precludes the implication, from con- ' ''disbarring legal actions" found in the 

of conaent to such entry. Varley, of . tration clause must he accorded an all . .,n ... :.:;.. 
. . ~. course, did not hold that consent must be compassing interpretation which bars 

. explicit within the arbitration dause it- judgments on the award. Such an interpre­
~~ .. ":. !elf or even in some document incorporat- tation is neither reasonable nor consistent 
.:,.' ed therein by reference. The with the "final and binding" language. ; 

p".ble:m for appellee in Varley was that (5) M the Court concludes that the 
'rules' there made no referenee what- " . . . 

to t f · d t· "b,trat,on clause In question does manifest .. 
en ry 0 JU gmen, . h . d t th b't I :$' 

l'iJJnploaais added) 500 F.2d at 426. conaent to t e JU gmen on earl ra J1-": 
\,. , award by the parties, it need not reach the '. ,)~ 

court went on to consider the effeet of . f h < 
, ~of (1) whet~e: the provlOions 0 t e ~ .i'~; 

. "finality" language in the clause: Convention, as codified In 9 U.S.C. § 201 et J ,;'. 
second clause clearly expresses the seq. do away with the § 9 consent to judg- -J;;:­

". '~" '-'--' of the parties that the arbitrator's ; ment requirement, and (2) whether such .it 
\~e~~~~,· decision as expressed in the award was to . statutory modifications result in an imper- .~ . 
, 'final.' Whatever 'final' means, it ex- . missible retroactive effeet as applied here. 

;~~'frr:.=:;; the intent of the parties that the The Court finds the respondent's exhalli=''lt';j 
? joined and resolved in the arbitra- tion of F.C.N, Treaty remedi"; argument to 

tion may not he tried de novo in any he without merit. .. , 
,court, state or federal. Thus, the only 
point open for conjeeture by dause 97 is For these reasons tbe respondent's 

-"i"'''~.~, ' .whether the parties intended for judg­ tion to dismiss the petition is hereby --'"'C.7_ .... 
·.ment to be entered in a federal, as op­

,I: posed to a state, court." (Empbasis add-
," : ed). 500 F.2d at 427. . . 

Tbe Second Circuit therefore had no trouble 
concluding from the "finality" language 
that the parties bad consented to the entry 
of judgment. ' The only ambiguity was the 

~.6i fol"m and for that the court looked to the 
Wc.,nduc:t of the ,parties and noted that the 

of the federal court was invoked 
" ... _ . b,y ,the parties. .' 

(4) .- In : the present case the Court con .. ' 
that Section 1 of the Contract, which ' . 
. that 'the ' arbitral decision "shall he '. 

~?~~'£o~i~~rJa~nd bin~i!1K. JlI!!'~ the - p'ar~ . il COllsellt of the parties to 

IT IS SO ORDERED. . .. ~ 

' .. 
. 0 i A(y'":::-:,:::u.:::"::'='''::;''''' .• ' 

TRAVELERS INDEMNITY 
COMPANY, Plaintiff, 

" . . ...... . 
v. 

SS POLARLAND, her engin ... 
etc. et al~ Defendants. ' ;:1-," ';""'"':>; 

No. 72 Civ. 3779 . 

United States District Court, 
S. D. New York, . " ~, 

Aug. 17, 1976: ', . ,.. 
, f_: " ~~": ';:- .: " ,: 

'ju,dgrne,ot by a court and as in 
Stavborg, supra, the conduct of the parties 

' bere (If e.;; the attempt to invoke federal 
i;iiif' ju;ris<lict:ion by this respondent in the prior An insurer, as . subrogee,; b">U8:h~lap 

. p~~ _~~~~~~~.~ 0: this action to ~ ;~.~ver a",lo~,l\~ 
' : 'l'l-}o \~ '0- :,,- 3.:; 500 F.2d 425-426. ',.;'4\ '..; ', 

,. ,. " . • "" J:, I, • 
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