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* " IMPERIAL ETHIOPIAN
- ~ GOVERNMENT,
" " Plaintiff-Appellee,
LS
BARUCH-FOSTER CORPORATION,
: ] M#ﬁl‘l— w8
:'_I:_' bl e No. T5=1127.

t PR F‘iﬂ.’h l:irculh
i . July 19, 1976,

% Government of foreign country sought
confirmation of an arbitration  award
against an American corporation under Lke
Convention on the Recognition and En-

e
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Taylor, Jr., Chief Judge, entered an order
confirming the award and corporation
pealed. The Court of Appeals, God
Cireuit Judge, held that the distrie
did not err in confirming the arb
award after denyving ihe

1
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E
- .quest for extensive dmﬂz FEINE
- the question whether Lhe welected
- mutunliy by the p isqualifying
material  connectio the [areign
. government, wh wis no indication
of such materi ion other than the
" eorporation’s hare on thereaf and
I" there nts by the arbitrator and
_ L ) record indicating that there
E ] 4 'Wmmﬁunmmuhmﬂ
i respeeted and a man of absajuta

L. Arbitration e=RL5

Under Convention on the Recognition
and Enforcement of Foreign Arbitral
Awards, burden of proaf is on party defend-
ing against onforcement. 9 ‘USCA
§§ 201-208,
2 Courts ==406.5(12)
iy District codrts broad discretion on dis-
L.+ - pavery mations to compel production of doe-
<" ", uments should mot be lightly disturbed.
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forcement of Formgn Arbitral Awards. -
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3. Arbitration e=RL5

Under Convention on the Recognition
agnd Enforeement of Foreign Arbitral
Awards, loser in arbitration cannot [recze
confirmation procesdings in the tracks and
indefinitely postpone judgment by merely
requesting discovery. 9 USC.A. §§ 201-
208, ; :

i. Arbitration #=E15

es had disqualifying
with provailing party,

I-

jeating that there wan no such connec-
jon and that arbitrator was respecied and
man of absolute JnlEgnl.}' 8 USCA
§§ 201-208.

James L. Truitt, Dallas, Tex., for defend-
ant-appellant.

Michael Lowenberg, Dallas, Tex., Charles
1. Lipton, Robert Layton, New Yark City,
for plaintiff-appeiles,

Appen! from the United States Distriet
Court for the Northern Distriet of Texas

Before BROWN, Chief Judge, GOD-
BOLD and RONEY, Circuit Judges.

GODBOLD, Circuit Judge:

Baruch-Foster Corporation (BFC) in-
voked arbitration to settle a dispute srising
under & petroleum development agreement
made with the Imperial Ethiopian Govern-
mant {Ethiopia) in 1866 Ethopia repodiat-
ed ita obligations under the agreement in
1970, following BFC's delayed performance
of an obiigation to drill & test oil well
Pursuant to the agreement each party
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faamed an arbitrator, and the twe arbitra-
1 tors apread on & third person to serve as the

third member and president of the arbitra-
o tion board, Im February 1974 the arbitra-
' tors entered their unanimous award, reject-
' ing BFC's defense to its contractual breach
it and awarding Ethiopia’s counterclaim for
damages Lo the extent of $703,188,

BPC was notified of the award in March
' 1974 bt neither made payment nor chal-
g lenged the award. In June 1974 Ethiopia
" petitioned in federal district eourt for con-
firmation of the arbitral award under the
" Convention on the Recognition and En-
forcement of Foreign Arbitral Awards, im-
plemented by Chapler 2 (§§ 201-208) of
“Title 8 of the United States Code. Six
manths later, in December 1974, Lhe court
entered an order confirming the sward,
The dispositive imsuc on this appeal i
_whether the [Nstrict Court erroneously en-
tored judgment without compelling Ethio-
pin Lo honer BFC's far-reaching requests

for discovery. By writien nobice pursw
to the Fedoral Rules, BPC called fa
pin to produce documents spannin@ BN
rmmlﬁllnﬂﬂlﬂullﬂ
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is groanded in Article ¥ of the

ticn and eaforcement of the award
be refused, at the reguest of the party
wmuunﬂmmimmm
farmsishes in the compeient suthority whene

the recogmition and enforcement is sought
PI-'H:'-II'IIL
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@ﬁ} =) Thtnnn-pmu.lnu-ulﬂuu‘hﬂ:rll wushori-
Iy or the ‘arbétral procedurs was nob in
@ l:mmﬂhlhwﬂ'lhw-

L™ HIMIHMIEI&IHM
Development Agreemenl provided:

"The therd arbitfator, wha ihall eerve 58

. President of ihe Boasd of Arberation, shail

" nod be  pational of the Empare of Ethiopa or

of the United States of Arverica, and shall be

' chosen Efrom among judges. professses of

e i ———

government which disqualified him [rom
serving as an arbitrator.! It in not disputed
that begioning in 198 Professor David
served for some period as & draftaman and
8 member of a code commission drafting a
civil ende for Ethiopia.

In confirming the l.wlni. the District
Judge heid that BFC had waived any objec-
tion to the composition of the board snd

was estopped from contesting T i
tion of the bonnd. We affirm al
the Dhsiriet Court, E
HMI'E!I ﬁiﬂ'm

[1] *The goal af nvention, and

and to unify the stan-

kch agreements in arbitrate are
and arbitral awards are enforced

signatory countries.” v, Ak
o=Culver Ca, 417 US 506, 8 SCL }

2449, 41 LEd3d 290 (1974). To mdvamee
those objectives the implementing logisla-
tion preseribed a summary procedure in the
pature of federal motion practice to expe-
dite petitions for confirmationa of foreign #

arbitrnl awards® In addition, 9 USC,
§ 207 mandabes that “the court shall con-

lw, of practicing aitomneys, sdmeiilsd to
praciice before the Righest oourt of the conin-
try of which they are natiosals, who heve no
copneciion cither directly oF indwectly with
Fither Government nr BFC or wirh amy aass-
ciation of wisch either Government or 8FC is
a2 member.”  [Emphatis added )

i The applicabls provisien, by epevation of §
usr_imunu_w_|t
= _Mllpﬂltilmtﬂihrmﬂhﬂwum
e mmile and Beard in the manner provided
by biw for ikse makimg and hearing of mo-
thofid, excepl as otherwise heremn expresily
provided
Twa recent decisions uader the Comvention
have enforced arbitral awards upom meotions
smpparted by allidawiis Parsoss & Whirke-
midre Overseas Co., inc. v Societe Genernle de
L'Tndsisrie di Papier (RANTAL 508 F.2d BBEB
I[-I.‘_nlu_'l'.. 1574); The island Territory of Curacan
v Eofitron Devices, loc., 480 F.2d 1313 AL,
1573}, affg 358 F Supp. | (5.D.N.Y.1573), ceri.
deneed, 418 LS. BRE 84 500 2989, 40 LEd4.2d
763 (1974 .
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firm the award unless it finds one of the sequently moved Lo dsmiss on "jurisdiction-
grounds for refusal or deferral of recogni- " grounds,! and had demanded a jury
tion or enforcement of the award specified  {eial. The alleged defective composition of
in the said Convention.” The burden of the bomrd was not raised until October 15,

proof is on the party defending against
enforcement.  See Quigley, Accession hy
the United States to the United MNations
Convention on the Recogmition and En-
forcement of Forefgn Arbitral Awards, 70
Yale LJ. 1049, 1066 (1961), and Parsons &
Whittemore Chverseas Co, [me v Societe

. Generale de L'Industrie du Papier (RAK-

-

TAJL 508 F.2d 969, 973 (C.A.Z, 1974), where
‘the Seeond Circuit reviewed the legislative
backdrop of the Convention and concluded
that it "clearly shifted the burden of prool
to the party defending agninst enforee-
mLH LS i

It & implied in the District Court's deei-
#ion, though never stated in chapter
verss, that BFC was not entitled to

by an unverified amended answer®
Ethiopin notified the cowrt that it did nat
oppose judicial determination of Lesd
jssue of Professor David's nnec-
tion with the Ethiepian but, in
view of BFC's deteriorats eonds-
tion ¥ snd its dilatori ghout, snd
tha time which ; wired Tor the
frr-renching di Ethiopi
sought the §
for an atlachm
Heu tha .
the jodgment obtained, if recognized and
pfaressdh by the Districl Court, would be
Gollechible,  Also Ethiopin suggested that
s BFC came forward with some shows

and &8
discovery which it sought and that Ethi 'Qﬂl of “tangible good faith™ supporting the

waa entitled to protection against
covery. The operative [acts reln
issue stated in this form are
same as those which gov

the

acterized by the terms of
waiver and cstoppel. enne alleging
disqualification of David was ba-
Iatedly raised, six months after

the awnrd and more
after Ethiopia had peti-
irmation. Between filing of
and the order entered on De-

, BPC hadl anawered on the merils

guestioning jurisdiction? had sub-
Denyirg in conciusory langaage and without

¢ satemneni of reasons thai it was obligated to
. pay the award *

. Despdie the provisions of Fed R Cir P Rule

12b). The alleged “jurisdictional™ groands -

were faflure o aitach the suthenticated orgi-

nal or a ceriflied copy of the award and

changed paolitical conditions ;o Ethsopin which
. BFC claimed had dessipated the power of plam-
v bl counsel 1o act for the Ethiopian siate We
. pretermit ihe validity of these pbjections

Ethiopia cured both. .

& Althocugh 4n & memorandum filed with the
" ooart in September, BFC had saad it might raise
, bt issue i the case resched the “merite.” The

request for production sppesrs 1o have been
~ maied i eounsel for Ethiopia im earfy October,

allegation of Professor David's disqualilica-
thon and the attendant efTorts for discovery,
the enurt should strike the request for dis-

isbue char- -@very and confirm the award.

BFC's response was to demand that dis-

ieovery be ordered, that Ethiopia be re-

quired to pay BFC's costs and attorney ees
invalved in securing diseovery, ard that if
attachment were granted Ethiopia put up a
bond in twiee the smount of the swrd

[2-] Ethiopia urges that the discovery
procedures of the Federnl Ruoles of Civil

Procedure have no application to summary
6. Which Ethiopia documesied.

7. For examphe, (he regiesl ineluded smy 1054
1974 documentd wiich “embsay, refer, or re-
laie im mreings. COFTESpOndence,
discussions, of other lorms of commusication
among members of Ethiopsa, or between any
such member or members and any ciher per-
sen. {1} which relate in amy way bo the consad-
eration &nd selection of an edpert, or redacios,
i of albowl Delobsy 1554 for the commence-

. miend of study leading to Lhe preparation of the
Ethiogizn Civil Cexe . {2} relnting o
the comsideration of or selection of 3 Commis-
mon (or the preparation of 1the Ethiopian Cheil
Coode. " :
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| enforcement of arbitrnl awards under the
statutes involved. This in an Baoe it = not
necessary for us to decwde.  Assuming that
the rules do apply, BFC's right to pursue
discovery was not an unqualified one, and
Ethiopin was entitled to the protection of
ibe court. BFC misconceives both its en-
titlement to discovery and the power of the
eourt to protect Ethiopia® Despite having

" been given time to do so, BFC had brought
~" ' forward pothing to show that its elaim of &

.diﬂu:l.ﬁ.fr'l:ﬂl‘ econnection between Professor
Dawvid and the Ethiopinn government had
|qnmhhnuu!'|uhunuwﬂutihm
even asaerted i good faith. The claim
never achicved any more dignity than that
of a conclusory |th-mm1.mnmnﬁqd
anEwer. ~ While at times BFC gives luke-

; -lm];pnfmhnthup-u-mn[;dum

eoirt to enter prolective orders, its eonten-
tion basically was that it kad an unqualifi
rght to any dscovery it requestod, Hm
only by relevancy? That position
ton broad in an ordinory eivil
even more clearly wrong in
proceeding here invobved.
bitration eannot freeze( the

in ar-
nlirmation
indefinitely

Iy requesting
BFC's fmluu ta

wdq'l had relevant matter be-
ni to affirmatively establish

ments should not be kghtly disturbed. Wright

& Miller, Federal Practice and Procedure: Cinil

- § X218 ar 661, Ser Hrown v. Thompson, 430

Fd 1204 (CASL. 19700 and Swamner v L 5,
&6 F.2d TI8 (C AL, 10D,

& BFC's motion of December 5, 1974, snid:
sl it = respectfully submitted 1kt
, . Gefendant should be permitted 1o oblain dis-
e covery as awthonzed by the Federal Bules of
} Ciwil Procedure belore being reguined 1o pro-
0 duee, in the words of the petilioner, ‘Langible
mﬂhﬂmllmlﬂ-
Hﬂlﬂlﬂ:lhmulhdmum .
HHH:IH
. The court &d ned err i conaldering these
alfidavits, The matler Belore il was nal Lhe
* ulimate ssue of Professor David's disqgieslifica-
. tiom nor was i@ 8 matter of, jadgment

18 Fad—a

district court’s broad discretion on dis-
E erv motions 1o compel production ol docus

that the claim of disqualifieation was

i Affidavits and pleadings sel
oput thal Professor David, a Frescheman,
was a renowned expert on inbernotsenad
law. The District Judge knew that David
had been suggested as third arbitrator and
president by the arbitrator (an Englishman}
sebected thF"ﬂ. In an affidavit filed with

warkd. While the had no personal
knowledge of Da volvement, if any,
with Ethiopia his eompleting worik
on the eivil his appointment Lo the
arbitral affiant deseribed David

s man and & man of
u«d af sbeslute integrity. Also the
before it Professor David's own

vit stating that he drafted the Ethio-
ende from 1954 to 1858, wos paid for

is services in 1958, the code was published
in 1960, and since that date bhe kad acted in
no capacity for the Ethiopian government.”®
The District Court was empawersl to act
with respect to discovery, Though ita opin-
ion is east in waiver and estoppel Lerma the
eourt mﬁ-:dlrduhrldmn (e Lhe
dmcovery maue was oul of the way, the
matter of confirming the arbitral award
was ripe lor decision, and the court properly
proceeded to enter the confirmation that

alrendy was too long delayed.
AFFIRMED. -

ender Rule 56, Haiher, in 1be absence of
affirmative showing of good fnith by BFC,
probiem was whal to do with respect to
guestion of permitting or limiling discovery on
the Esqualification issse. The court was fres
Lo use reascnable tools 1o reach a decwsson, and
was ot required to resor Eo Lhe formal taking
of iestimony or depaision procedures m onder
in deterenine whether Lo permil discovery, Mar
was the court required to delay ruling until
AFC, iheretalore having presesied nothing af-
firmative, got around fo comsing the aMdavits
Ettnpia had fied Ultimadely, after the cowrt
had annoonced ity decision, BFC Mled s affida-
vil which dsd nol po (o the question of whether
David was disgualified bui 1o whether the arbi-
trator selected by BFC had lold BFC's press-
dent that Professor David had dradied the Ethi-
opian civil code.
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