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tan. o0, 1997

CHINA AGRIBUSINESS DEVELDFMENT
CORPORATION
W

BALLI TRADING
Baefore b Justice Lo e
Myrbbirmlicn = Award — Enlorvement - Ariiirmison

FalEs — Uonsirecthol — [Rapiilc uhder oElra
referred lo arbliration — Carrend arbdirston rules

applied — Award i favour of plaintifs — Whether |

puribes aprend thal rules spplicable would be rules
cwrrerd af B arbitration begun — Wheriher
it shavinld e enBorced.

On Juns 15, 1994 the platiffs as bayen copingctiod
with the detendants s sellems 1or the purchase Brad wale
of oo molied sieel coils. The comeracr cotustngd sn
whiEEion cliuse & the Jolliwing

I no seftlcmeni can e reached Y dfSpeie shall
then be sabmimed for arberationFihe Bgreign Teude

Aatrrntion Comimias of he Chine Cosn | S tbe

promotion of Iniemational Tead®in #contance with

the Prowrminnel Rules ghelfghordure of e Foreign

Temde A rdeeration Commyescr vl the China Council

fiorr it Prosnesion of\feighoaiseal Trsie

Drispuics wose e\ Ociober, 1954 the pleimif
sught mo reler e deApRnes W0 SrSEEIOn = Scenr-
decr with g MncMl then came o be sppeccimed
than  the  ForgnVimde Arisnmion Commission
(FETAL) B cESfiped i nasee 1o Thing "sisrmakcsal
Eroocigis ol Trade Asbitration Commmission (CIE
TACH N PIETAC wes mill the speoprisie arbird
ailuigal

T nikes uder which CIETAC mperatrd wene nol

LLOYD'S LAW REPORTS

Vever the prowisional sules of FETAC winch had |

censed in hove eflecy om laly D well Before the

coifract Wil made nor even (he fuled tha thes came |

min e e a vl wbseoeeni sed ol relox wihnch
hadl come i loree on June 1, 199

CIEFTAL screpied the pamidls relerence 1 arbibn
ton el el @ Dogry of the currem mulés W e
defendants on Now. T, 195l Mo esponse wis
rose il

Dxi May 5, 1995 CIETAL made a6 gwand (6 P
of e plaintifls. The defemdaris have not bomosared the
awand mnd the pluinoffs sppleed 1o enloree the awan] =
a pxipmeni of the Court

O June 24, 19%0% Maner Trench gave 61 panie loave
mnd oo Mov. & 1996 refused 1D ser Eside tha leave,

i was pcsspicd that the award was one o which the
Mew York Conwenbos spphed sl thereione cnlore
menl must take ploce as of right unless the defendanis
ekl show the ong of e grunds s oul i the
Artritrabicen Act, 1975, & 52} exismed

The defiendasts arpesd that they agreed o arSeraie
emaier B prowenonal neles of FETAL, They mcoeped

[1598]
(B, (O

il FETALC and CIETALC were the nme exngyg
arpesd thai they expresaly agreed ko arhilsshgs
B old prosvinionsl nekes mnd no a0 et
curren rules

Since it w common ground] S, CIETAC ¢
i awand Eema o S ey Tore @ the T
when the dispuie smsr €8 “witg achitratios 5
mvoked the defendsesty sfued 1w B2y had Hroe
wichin the terms of s 33 Nalific 1975 Act ther T
arbiirel seoesduee GE ml) B arcoddiesTe Wl i
sgreemess of the perbe®

Heldphy DMl [Com. Ct) (Loscisoss, J08
thast | the £orTets conssruction of the Gomiracs win U 1
the panid affeed®thal the rales of FETAC or
ety by dhinald apply and thar e ey woukl
he g milles furteni oi the tew the arhitration e
heph; PRTALC mever hal any rmules other thes 3
Prosadmal nabrs anul the won] =i ol T waE |
gge than a woml of dlenishocaiion, noi & word o
& MTerertntion mEiended 1o indecass @ carler vwernnn of |
pides. by which and by which alone, the perties wer o
e inmd (aeer p. TR, ool 7

v

{7} CYETAL would not have sccepisd ihe relevence
in artitcation of the parics bt e ther 1 condoas
ihe srbitmiion wmder Se old peovisional ralesc i the
EiFTEmRCI Were 10 b conmroed & oan apTecTRenE I
whitmir only ender the provisional rules, the pafics
wargld have sgreed an do something impossibie; mnd the
L_ourl wampsd Iy o FLai Irspilesg I thie [arnes B
iniEmiim i dio semeihong whach cosslel mof b e Luew
p. o, ol 1)

(¥ ohe paries rnenaded 1o and did sgres tes theee
wan o be arhitration m Chera oaier e apporEe
rubss of the releves arbiced EeStiution (see po T,
el 1

(4} the parics apiead hal S eould B aseranm
il repived i Chine end thai sach arSstration wo
held under the nules of B relevan mariunon W e
e wien arbiteation was mvoked (e p. TV, ol 7)

[(5p di was clesr froim e =S of the s@ivie thae
refumal 1o enforoe 8 Convention awand was & matter fof
the discrevion of the Coun; i thei coniexd it mst be
mehevand 1o s the degete of ejudice w the delen
damis by ihe arbitrafion being condusied under the
curreni miber ihm the provisional neles (oer o 9,
el T

4 B change th jof Wbctule s e eisPmliilinl
than dwere was mot sufficeni prepedior o etaly refisl
I effoece 8 Doneenbnoh swendl; ol o e was
pnahction b reluss B0 enlorce B dwand m the wsac
thaai this wis 2 case coming within . 5{IHz) of the 1975
A, s umshiction would nol Eee been cucrraeid
(& . B0, ool 1)

i

(Th the srpuiment Bl (he afbsrton could only
penceed under e proviilonal neies had been resed & 5
very lae sinpe; e pluimiffs were never given any
epporimity 1o consder what scticn might be sppio-
peime = the light of anarpement thal vy artwimion
had to iske pleor wnder the old FETAC prowissonal
Fubei and & fo ofET way, a4 parTy wiho, oily & he doow
of the enforcing Courn dresmed up o resson for suggess
mg thet @ Conmventios gwand should ot be enforood
wad unlikely 10 have e o s iympstty cnsreesed in
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[1999)] Wal. 2

QLR (Com. Cry) China Apri

his favour; s on the facts of this case onforremess al |
iy gwaird would por be pefused; the awird remmined
enfioneable and the appeal (i S onler of Masier [
Trerch would be dmmuased (ser p B, cols | end I

LLOYD'S LAW REPORTS

'H.-\.:lu'_lll I} FELET [OSe

soconisnce with the claose

'

v. Halli | LiomGhecRE, J

e losing party unless otherwae awanled by the
Commsseai

Dripuiles ansec and N Ootober, 1994 the plaantifls
disputes o arbiragion in
It then came 1o be

appreciared thm the Foreign Trode  Arbisrsion

The Followine cises were fefered fo in the | Commission (“FETACT) had changed its name ic
judwrmeril Clhing Imtemmiinonal Eoohomie dfd esde AL
e tion Commssion {TCIETACT). But CIETAE, a8

Knese, [19749] 1 Loy
s Ly

Banpe 5.0, ¥
Chets Ten Paai

wlasirial and Trade Linged |

Lid. w. FML Iniemational Lid. [1992] | HE
Cases 3.08;
Merers & Co. PYBA. v Veevocder [Impon
Expon Vimex BV (1979 2 Llkosd s |'u.|'\l 172
(ffshone: Inlematsonal 5S4, v, Banco Ueniral 50
[1976] 2 Lioyd's Rep. 403

This was on appeal by the defendunts Hall
Trading froam the cader ol Muaster Treach refu Img o
sl anide the ex parte leawe granicd o e plamalls
Chima Agnbesicess Development Corpomison 1o
the=ir Ens il

enloree the arfeleibes sl minde (0

in ithe arbitmion between the plambffs amd the
delendants in e dispuls Bnsing ander the coniract
of sale between the pare: [
Mr. T. Landnu (instructed by Messrs. Simmions
& Samnmoas r the planaiffs; Mr ( Fraedman :
[msimcied by Messm. Palmer Cowangsion] tho
defendancy
|
The farthes (a1 are 2aed v @™ Rlwmen of |
Mr Justice Longmiore
|
].'hJ|.:'|||'.'|I wan deliver=d i T Orin
JUGGNIEST
M, Jesikce LOSGMORE: On Juss 15, 1954 |

e plaioiie o Suwes Made 3 contract wilh the

defendaris, o peRpnny repiviered in Englar
wellerm. fon the e boesr anad Hale al B i
ml:l.. T.I:ul ROEIEICI © -.'||.|l:li.| O EFHEEIEN © 15
in thg folicsdgap oo
wrbslestion. Al

lm EONERCE o Ehe cxcowlzom

\ W m”'.'lj |'l} friemdly megointon, I no s2itlemen
g\ 'aan be mached, the case in dispsie whal
- Wibminied for arbitration o the Foreig
b rbieration Comemission of the Ching Council for
i e Promalsn of [nicrmational Tresle m s
- ®iince with the Prov issonal Bule:

Comnect

T

daspile

1 B

boree by

the artsirmne

o June I,

COMAmIssEE WS e KRR, WHS

siill the appropriate ahitmal msbiulion

The niles winder whach ClIETAL et
i, however, the prowisional mules Nol JFETAC
which had cdased 10 kave ellcz) ow July 1, [9HEY

maade, wor even Lhe
then 1=l Rypscr e s
scl of rules @hechhol come mlo [oree
G, CIETAR scospial the plaintiffs

before 1w ool
thiil

submeguen

came BUl O yel

T e B arbikcaiey and senl a copy of the
curreni nules io gk, 0= . sellem (“Balli™) on

Mo, T, 1904a i FESNIMRE Wl FECerved

CIETAC percwesdeil 1o decide the muttem i issue
TSR The plismnilEs Tavi il on May 3,
mxle
U5 IR B 67
FOREENTR 3500 funr coasns
nunrd! The pil

an awanl m the sepamte sumy of
ol BB 385 572,54 iogether with
Ha

Mo niol Bormeied that
efore apphed b

gpfome the &w I ol ol the Coun
Master Trench gave ex r leawe on Jume 24
1996, end on Bow. 6, 199 wsed o set that ex

miite leave aude. 1 now have o Jdelermeneg Bn

nppeal ogamst that refusal
A Db VEANDUE Pinis weit orpiesd befofe
Mlasier Tivnch i is now accepicd that the awird

wvention applies
rivus] tabe place @s
shinw that one o
of e AFDibranon Aol
tw Bally o that they
LINEED e POWIRR ral rules of
and CIETAL age
ey expreialy

o which the Mew York

1al thesedore enlorcement

ki umless the defendant cun
'.I gEuln e
TS exidls
AfTeed 10 QImiIer
FETAL. They sooept that FETAL
the same engity, bt they sshmil tha
lsin ddider the ald pr
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| thar CIETAC made

e e

il nedl B artsiiraiicm

a TIFTICN. PEOius

thowr awinl pu Li

s cmrmemni
i arbatruticn was imvoked
ve proved wiikin the erms
L rbitragiom At that Yihe

whitn the di ipedic e
Bl sgibinin el chew |
¥ { the 1975

il L e

rivicral procedure was ol m accordance with ke
sreememl of the parties”™. The arbitration agres
riemt is o doubs governed by Chinese b, bat |
hove nin @vidence that Tor ghas PR L |E ANY

]
different from English low. A a manter of English
cle thai il an arteimison agresment
pires om arbitmation o be beld accordmg m ihe

mailes of a Al | i et rEn gl aeTeement priEa
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L, which i Nore
Bl muniN
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fall
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artiiiraticn Wik, sy r'|'||' I| i nam, cond iyl respe n which al
iy Chal ||!. A8 fig Bl ihder e P kol s e i g 1
H 1 coukd @l e performed i
=D | will e it i r the
arhitration zpregmeEnthasd i Dol omeed
hemsdings ol TUC a0
aifslelTs washed o Bsert dher |egal
b s Halivitn o, peesumr v in |
ied oo @ poaslpe in (R Cian i ¥
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fee rules aof FETALC, or
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-
thi males
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ga il ihe rales thai were b
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theyfoild Mave so proveded. There

T - | I n 1985 in
| & wilhich § clas al il words 1% SEL oail
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OB, (Lo L) {hmu. -'lu:rlrr Balli [Losicscsn, J

leved e Freedman crficins

£ Py fied that the new rules, a1 any e as o
: anl Mlolenals P L2 CRArpeng. wese nid an wemmenit f one [oosed
crwe ol e Juiie Her af the matter from the PNl of view ol the zip
conclade | mately payving party. He also submicted that the cns
el guesnen for the prirpose

wiark wl'.l h has o
Kaolan III'I ce and Muoser, Hen
Arsitradion Ca

CEllO. [ »EC

¢ anid Lhsnia

In the result bprefer-ihe s
Law. Office-& t-of M. Peter Jia
that CIETAL would not have ac
emce D aftwifalesdi of the gt ol asked
condect the arbeirnbom umder e old provisoeal Peries whatberr the nrbsfEs
% therelore that i the agreement wene | D00 ad been conducted umder = Better™ or “waffse”
T T i more of less “liberal” nales was boide (he potag

¥ E:

-
WiHe) of e

e e mede
1haziri

Wiy ot wias “wihal o had the

males

wourld howe | There is, as i seems i me, some limiled feeee m

N F i s skiberimspmis. Lo nusl Tlseey. e
| Foapdtn wWpsSile
im wghsgh nsgeried 1o
oy i oW

1on by the use of thenow rikes

i e,
HTIE L e
weris will

zpreed 10 T
panEy 15 3 T Are
which is in the event in
have 1o deie 3
LCourt will ory bo awiid Impuiing W@ the POITies o
miention 15 do womellnng whsch cannal be done For miy o pam, ssg misger of conssruction [
xle that the pagifes W the present case agreed

e wiald @ittt o meguar i i

TELTEENE Pl ik
« Bl Beeem i

The guest
agrend thar there §
ke pliace in Ch
farther and agreed thit if any arksimtion is © ok rudes al
ploce it will ondy ke place i Ching under proy artsin ul, In other waords the pasics
sicmal and oal af date rules, and if that commol be | hive nop used Cetr enowgh wor corimct aud o
done there 5 W be o urt oy &1 ol I h the prifna Mcse conmmaction of such clases as lakd
hesitation in rejecting ik W= OO U] doisp \by gha= | iglish cames | which [ have
“:riIIH that the parties Wiended w0 and did agnee réfcricd
there waos o be oshimntion in China under the
BT e
IFAtEItion

In sdddition 1o rely ng o he extra juclicial W@
mgs of Mr. Justice Eapl f Fus authomal caplity,
M Landam also relees on cissod of My Jugrice
Kaplen in his judicial capacity. A smadlar poani o |
he presend case orose in Ol feai Wana  flar |
imauriripl gad Troce Dlmifed B i -
Imiwrngtionn Lod, [1993 10 PN\ Cases 128, The
BFgum=ni rur & thal cSe MAoes not weer
PreciEsly the same arpdpsne thal
me by Mr FreodiSrrwi
apresd e prosisioni, ik
EguEneni waserilr that of o
verEioes aldbe\rul™ hie rew
Im different icFmd il in ler

m here m whether the parties howe | ©0RC
| b Il (1,71}

B, Or W

artars eon gl thar o sl b )
ber they hove pome anid thor such prhitrafay woisld b k|

= pflesani institation ot the |
T, AN

i T iha
me when

. i ot T ¥
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word “may™ m T[]
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merely fol I s of the Mew Yor
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Ehul o Casmimcting sioe whsch peErmicied enlome
criam himied eircu
hie L OnAweIvieom, N i
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2 piresence of he

1975 Act He
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=InE Oy
M Tugsice ¥ I thiat i%e ne wer 1 b prmy
'Nl""‘-: .|| they replocesl and if hibed i il
el 1oy b v huin lead, [ See
L% midhime an iy g

lenam
the e of
he et Drst ol ailgencd in e new mles, He ok
soeghd to submid thai a recond of the arborcison
nidt availsbie o Balli o8 of Az
under the curmenl mules whele o would have Been
I sabished thal i

il males

The finct th J'l"\. astsiimal iesEution clusen by the
pantey hos impeosed Hs rules Between cont i
End Brbitrdiom &= mew sl ient jo pascify relusi
:I!!f-ur':hn:m Sch o complaim
wighis the growsnds set ocw in he
I smbarinie (ke figure & [
e Hong Kang Ordinan

Eviing swevtiun al umileT 1B pro sl fules, [ am r
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mew CIETAC rules wers
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