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GATOIL INTERNATIONAL INC. v. NATIONAL IRANIAN OlL CO. , 

IN THE HI GH COURT Of JUSTICE 

QUEE N' S BENCH DIVISION 

fi oyal Courts of Justice 

21 Dec fltlbe r 1988 

Betore : 

HR JUSTICE CAIEHOUSE 

CATOIL INTERNATI ONAL IN C y NATI ONAL IRANIAN OIL COHPANT 

HR ~ . S . RDK ISON, OC and (Instruct ed by N~barro Nathanson, 
HR I. SHltH ~ ~tLan St re e t, Lond on SWIY 6»R) 

appeared on behalf oC the PLAIHTIr' 

HR A.C. POLLOCK and Ilnatrucled br Frere Cho l~eley. 
HR R. JA COBS 18 linco ln ' . I nn fields, London we2A 3HH) 

appeared on beha lf or the DEfEN DANT 

JU DGMENT 

Transcribed fr om tape re cordlna by: 

PALAUTYPE TRANSCRIPTION LIMITED 
I r, ilh Road 

JUDGHENT 

HR JUSTICE CATEIIOUSE: . This is an appllullon by t he defendant under 

•• llt) or the Arbitration Act 1915 tor • • anda t ory at.y In .n . cllon brought 

'Sdnat. 1t by the plalnlHfj allernat.hely for an order lh.t lhe .ctlon be 

d13 ~ 133ed or .layed pu r3uanl lo the Inherent JUrlldlctlon o( lhe Courl on lhe around 

of ( or um non convenlen,. The reUe( aought in par'ar.ph I o( t h, .U"On3 is not 

pursued. 

The plaintiff II re&lstered In P.n... . Th. defendant Ie Incor porated under 

th. law, o( the I, ... lc Republic or Ir.n. On 11 April 1982 the parties I nti red 

Into a wrltlen contr. c t f or the purchase by the plaintiff .nd the sile by the 

defand.nt of a aubstantlat quantity or Iranian 1laht and hea~y c rude oil durin, the 

period between I April .nd ]1 De cem ber 1982. The contract waa upon a aland.rd rorm 

u.ed by tha defendant and Incorpor.ted lhe defend.nl'e ,eneral lerm. and conditi ons, 

Secllon 8 or whi ch provide. for arbitrati on In lhe (oll owlng lerms: 

-"ny dh pula belween lhe partlu arblns ou t of tht. Con tract . h. ll be settled 
by .rbltratl on In ac cordan ce with the hws of Ir.n. The parly who "Oint, to 
su bm it . uch a dis pute t o arbitrati on ah . l1 . dv lse lha other party In writ Ina, 
alatlnl t herein It. clal_ . nd nom l na tl nl Ita arbltror. The other p. r ty aha ll 
noeln.te a .econd . ,.bltror within ]0 day a .rter ra celvlna the •• Id . dv l ce . 

the two arb ltror. thus appOinted .hall appoint. third arbltror who shall be 
the president or tha board of .rbltratlon. Should tha olher p.rt, r.l1 t o 
appo i nt and nom ln.te t he second .rbltror or .hou ld til ' two arbUro,.. rail to 
alrea on the appo lntGlnt of the t hird arbltror wit hin )0 d. y., l he Inlereated 
party .ay requut the Pruldent or lhe Appul Court. or Tehran, Ir.n, to appoint 
tha .econd arb lt.ror or lhe third arbit ror as l he cas. may be. 

The .rbltrora appointed aa per above provlelons eh.ll have bro.d e.perlene . 
w1th respe c t. to the petroleulII Industry practices .nd oll • • rketlng .nd be 
reaaonabl, rl uent In written and apoken Engllah. 

the .rblt.rat l on aw.rd may be l •• ued by majority and ah.l1 be binding on both 
pnrtle • • 

The aeat or arbllr.llon aha ll be In Tehran, unlnl olherwlse agreed by the 
parlln . -

Section 10 provide s: 

-The Contract shall b, l overned. by .nd cone tr ued accordlnl to the laws or 
Iran. -

It I, all ,sed by lhe pl . lnttrf th~t the de fendant railed and re(used 
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to deliver t.h. aar-led qUlntlly or oil, In:I , duplla the arbitration chun, 

on 11 ~rch 1987 the plalntlrr s.r~.d I writ upon the dere ndant at. what wa, 

•• ld to ba It, held orrlcl In London. The points of chi. alleaed , .hart 

dallverr of over " lillian barret, and cl,teed dal'Ses (or 1o,. or prorlt 

In lh •• ~ of US "07,6]],OOO.od4, taaelher vlth • compar.llyely I S lll I US 

(or demurra,a axpenses .nd tltr' vir risk Inaur.ncI, t Olethar with lnterest. 

The plalntlrC does not leek to •• 0Id .rbltratlon. Jt lerely doe I not 

vlah to .rbltrate lhe d la pute In Tehran, I' required by the .rbilratlon cllus" 

The defendant II not willl"a to h ..... the dispute Hll81ted .nd is not prepared ' 

to .rbitrat. elcept In Tehran. The claus. In question Is, or cour50, a non · 

dOllullc arbllra tlon chu5e and the defendant h entitled, .. ot right, to 

• ata, or the aellon under e .1 (1) ot the 1915 Act, unless the Court 10 ullstled 

that the arbltratlon a!r~u:ent h null and 'fold, Inopenth. or Incapable or 

beln, perror.od. 

Consld.r.tlon or the word. -null and 'fold- do.s not arise . Th. erlus=e nt 

~.ntred around th. word. rol\ow l n&, I •• • ·Inoper.tl .... • . nd ·Incapabla or belns 

perrormed- • Th. parties a,rud th.t I ahou ld consider thh quutlun flut 

end that, ir necessary, the alternatl ... , le,ue or foru. non conveniens ah ould 

be poatponed t or later araumen t and possib ly croe s-elamlna tlon or wltnesee, 

upon their .rrldavlta. 

Th. flrat araUil ent .. died upon by the phlnl1f( v .. dlncheS to the 

de.ertption or lh. d.rault .ppo lnter In l he arbltrallon chuse , nam.ly lhe 

P .... ldant ot the App.a l Court or Tehr.n. No auch perlon h.a •• tated alnce 

the r .... olution . 8r the posl-r .... olutlonarr hv, which abol hhed the Appeal 

r , • r, 

ar. alao now •• raed that It auch In appolnt.ent hid to ba .ada, Artlol . 6 __ (2) 

at the CI'fll Coda of Procedure pro ... l des that It Would ha .... to b. rro. a.on85t 

those ruidins or do_ l eiheS ",1thln the Jurladlctlon or that. Court, a restriction 

which wou ld not hava Ipplled If the President of the Court of Appeal had been 

the default Ippo lnter. 

Hr Sabl, the Iranian lawyer eoa.sed by the plalntlrf, In his flrat arrldavlt 

polnt.d to Artlel. 2]2 or the Irlnlan Ci vil Code, which pro ... ldes that. In reSard 

to contr.cts: 
-the roU owln& condilloni are ot no .f(eet, thouah th .y do not null ify 
the con tract Ileelf: -
t . Condil i ons whi ch .re i mpossible to r~ltll.-

Hr Sabl also relies upon Arti c le 190 or tha Iranian Ct ... ll Code, which pro ... ldee: 

-for .... lldlty or a con trlc t, the foll ow ln8 condltlona .re eseentta\ : 

t. The Intent i on and . utual consent of both partles.-

Hr Slbl ears that lrtlcle a , the arbltrJltlon cleuse, Is JI eondltlon or the 

contract . nd that It lack. two wltal dellenta necessarr 1t It Is to be capable 

ot bllns pertoroed, na_ely: fa) It is l epoaslble to Inforca tha prow1al ons 

relatlna to the appolnt~ent or the lecond end thi r d arbitrators; and (b) the 

partlea~ not Intend to constitute the Hunlclpal Court, or a Jud8e thereof, 

as the dafault appolnt.r. 

I prafer the opln l onl •• presleeS by Dr Howahed and Pro rcaeor Saral 

to tha arr.ct that lrtlcl. 8 18 not I cond it ion or tho contr. ct but a col l.teral 

contract conalatlna of a nUllber or different condition. or hr_s . If , .s 
cont.nded by the plalntlrf, the cond i t i on rel.tlnS to the detault appolnt er 

la VOid, that does not nul lity the re.t of lrtlcl. 8 . The pullu anlered 

I nto this contract aOlla two and. halr rura aner lha enachent of the Iranian 
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Court, t hat Court 'a func tions were transferred to the Huntclpal Court of Tehran, law abollehlns the pre-revolutlon.ry Appeal Court and rep tiC Ins It and Ite 

-.nd tha (unction ot appolnllns an arbitrator where the partlea ar. unable to runc tlons with the Hunlclpal Court or Teh ran. But as Artl cl. ! It.e lt la not 

asr.a I. now .aercl.abl. by a Jud8. or that Hunlclpel Court. the experta nullified, Ind as the parties' lIutual Intention Is t o arbitrate furth,r 
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disputes , Ihould they arhe , In Tehran, accord Ina to the lubstantl 'Ie and eurlal though the (leld of potentia l candidates will no doubt be more limited than 

laws of Tehran, I t ,eems to me that the, must both be bound by the provisions lhe (1.1d which would theoretically havI been available to the President or 

or lav ' 1 to the s ubstitute derault Ippo ln tel"'. the Court or Appeal. I am nol, thereCore, prepared to hold that lh. arb itration 

The practical aspecl or the laUe r Is this. The plalnllrr has not appo inted ciausl Is lnoperativi or Incapabla of belns perCormed on this around . 

Its own arbitrator as required br l he open InS paraaraphs of Article 8 , because 

1t Is obvlou31y the c l~l aant In t he dispute. I deal later In t hi s Juds.en t 

with the r ea son ~h y It has not don e ' 0. Tha defendant la t her efore not yet 

In a pos ll1 on "'hen It 15 called upon to appoint Ita own ar bitra t or . If .nd 

when that .rises, It ae ees obvi ous t hat It will do so because failure to 

eo-operate would present t he plalntlrr with. Virtually Ir refu t able argullle nt 

t hat Arti cle 8 18 Incapable of beln« perror fled. It wou ld then fall to the 

two 'PPolnted arbltratora t o agree upon the appo intment o f t he third. Onl, 

If they f a iled to 'area upon the t hird appo lnt.ent would. Judge of the Hun lc lpal 

Court be called upon to uerc he his der.ult func l1on . do not think tha t 

[ should .uum. at t h18 atage that t he two ' ppo lntees will no t be .ble t o .gree 

upon the third arbitrator. 

The plaintiff . ugaests t hat the defe nda nt' a appo intee will be likely to 

be obstruc tive In the knowledge th,t this .u.t resu lt In the Munlc l p.l Court 

being called upon to exerci se It, derault fU nc tion, and t hu a appo i nt a third 

arbitrator rram within the restricted class, because this wou ld be the 

defe ndant's w15h, Ind the derendant h li ke ly to b. cons ulted by, and ~ou ld 

be able to di cta te the actions or, Its own arbitrator. am not prepared to 

assume In advance that the derendant's ar bitrat or will eo abnegate his duty 

to act Inde pendentl y In ag re e ing .n acceptable third arbitrator. 

Even If, In the event, agretcent a3 to t he third arb i trator proves 

I ~posslble and a Hunlclpal Court Ju~ge Is called upon to exercise the default 

runction, It Is nol i nevihble t ha t auc h appOintee wll1 hue aome connec tion 

w1th the defendant, as aUg&uted In p;,r"guph '(b) of Hr Sabl's first affi davit, 

The plaintiff's ne xt ar&ument Is founded upon Article 1J9 of t he Iranian 

Constitution, which provides: 

"The aettlement o r dl aputes concernln, public or , overnllen t property or ltl 
(ale) referrel t o arbitra tion .hell In each caee be conttnlent upon the 
approval by the CouncIl of "Inlatera and rlua t be no tified to the Assemb ly . 
Case I In which the par ty t o t he dl apu te Is an allen mus t also be . pp rove d 
by the Assellbly. " 

It Is not easy to de termine preCisely what this Article .eans on the bas i s of 

the translation provided. I accept without hesitation that the Ar t icle Is 

direc ted at the referral at age, When a di s pute ha s arisen, . nd not to t he 

lncorporallon of &1\ arbitration clause In the contrac t (Se' Profusor ~fal ,'s 

evidence. ) On the other hand there seems to be no warrant f o r his conc lusion 

that the Article applies only when an Iranian governmental ~ntlty Intend s t o 

Institute a clala against a f oreign national by arbitration, and not when a foreign 

na ti onal is ciaicant . Nor do I lhtnk that Artlcl. 35(.) of t he derendant's 

Statute , which I a.saume Is the equIvalent of an Engll~h camplny's Articles of 

A.eoc latlon, has anything to do with this catter, aa asserted by Dr Hovahed . 

That Art ic le carely slve, the defendant 'a board of directors power t o delegate 

Its powers of a ppo int Ins arbltratorl, and It seecs fanc ifUl t o me to l uggest tha t 

because tha Statute, whi ch dat e3 fr om natlona llsatlon In 1952 , has had post-

revoluti ona ry a pp roval, the requlrecents of Arll c le 139 ar. thereby dis pensed 

with. 

Dr Hovahed exhibit,. letter froc ao •• officer In the Price " t ntster'. 

office to the Hlnlster of Petroiaawhl ch aay. that approva l under Artt c le 139 

of lhe Constitution was not required where the present defend an t was. proposed 

claimant In an arb itration In Paris asalnst the present plaintiff In another 
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011 contract dispute. It appelrs to ba ba,ad upon In opinion ot the Council appOintment aa tha plaintiff', no_lnee. Hr Pollock, t or HIOC, accepted that 

or Cuardllnl, who.' Job It 1, to interpret the Constitution Ind who Ire I the plalntl rf 1_ In so.e difficulty in persuadlns an arbitrator of Its choice t o 

dlrrarlnt body ftol the Counc il of Htnl.le,.., In I Jet rUrther proposed accept the appolnt.ent, but he contended that difficulty Is not anouahi tho 

arbitration .saln,\ the 'rench Alolle tner'J Authority. plaintlft has to ahow that no one aultable froa the avallabl. tleld Is prepared 

Pot a nuzbtr ot rt~,on. It I, not I vet, .,11'(lctor1 'n,ver to th, to l ccept the appo int_ent. I do no t ac cept thlt the plaintiff 13 requ ired to 10 

plalntlrf', relllncl on Arll cll 139. but It .e,M, to Ie that the lost cOlenl that fa r. It would be totally unrealistic to expect any plainti ff t o ahow tha t It 

an,vI,. to t he plaintiff I, this. If the procedures required br Irtlele 1)9 had exhausted the possible field. There .u,t come a point far ahort of th l , where 

do appl, In I c ••• vhet. I (ore18" corpora ti on propose, to btlo! .rbltt.tlon the Court can ba ,atlsfled on balance of probabl l itle, that a corporation au ch a, 

proceed!"s, .,lln.t NIoe, It I, lRcuabent on the proposed cl.t~ant to oblaln the plalntlrf is unilb le, as a practical reality, to nnd an appointee of Its 

the necesur)' I ppro'll h. utern.thel,. it 1e Inculben l upon NIOe to obldn choice who la wllllni to eit a, an arbllrator In tehran. Bul I .. not eatl,rled 

appro.a l to de rend l he proceed In,! when brou&ht . It .a, ba that both parties that t hat point has be~n reached on the evidence before ae. 

need approval. But no such proceedln&! ha.e ,et been brou,ht or are yet the required quallflcatlona or the arbitrator, are that they ~hould have 

contemplated, end It Is not until approyal has been aoU&ht end reru3ed that broad experience of petroleua Industry prectlc e and be rea,onab ly fluent In 

the plalntlrr Is abla to rely upon Article 1)9. apoken and written £nsllsh. There 1, no requirement that they ,hould be 1eSal1y 

The third elternatlve around relied upon by the plalntlrr I, that, qualified, thouSh no doubt that would be desirable. Since £nsl13h I" broadly 

practically apeak Ina, It 1, Impossible ror the. to find a qualified arbitrator apeaklns, the lln&ua fr allca or the a ll Industry worldvlde, the potential field 

who la will Ins to So to tehren . There are e.lMbUed to Kr Corban'. arrLdavtt far is enormous. I think that I am entitled to take Judicial not ice of the rac t 

~eplle. tram potential arbitrator. who vere epproached in l ats 1986 and the that t here ara likely to be Engll,h-apeaklns people, lawyers and/or 011 co~pany 

.arl, .onth. of 1987. tach refu3ed , and there 1a an unparllcularlaed aUesaUon eaecull ye., all over the vorld , Inc ludln, or couree tha I.portent area, of 

that a number of other candidates haye been approached and have refused. I 

aa asked to Inrer that the result viii be t he aame, whom30evar Is approached 

and that the arbitration c la use 18 Incapable of betns perrormed for that reaaon. 

Of the four replies In eyldence It would aeem that t wo ~ not In an, 

caa. properl, qualified ca nd idates. What can be said by the plalntlrr 18 that 

despite the ceasetlre In the Iran/Iraq war, t he eyldence of Hr Sab l ehows 

that lehr.n rellaln, an uncomrortable venue and that there are lIany reasons, 

lood or euppoaed, which will deter .an, potential arbitrators from ac cepting 

the third World, who would be acceptable to t he plalntlf( aa arbltretor, and 

who would not nece,aarlly be deterred fr om alttlns In tehran. 

In hie arflda.lt Hr Sab1 has lIade e rorilidabla pr-l_ facie caee f or the 

arSUllent that Tehran Is not the rorum conven le n, f or arbitration between theee 

parties, but that doe a not f .ll to be explored f urther becau,e the plaintiff 

has not satl,rled lie that Section' or this contract Is null and void, or 

Inoperatl.e, or Incapable or belnl perrormed . 

The derendant h thererore antilhd to the atay It auke. 
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