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IN THE ® Nt oF JUST

Gueta’s BEMCH DIVISH WE JUATICE CATEHOUAE: “sn spplicsbisa by Lhe defendsst undsr
i . A00] @f the drkliratlon lul@’ wmepdalory slay Ln i sctlon brought
Bagei Courts of Jusiles sgainet 1&g By the plaln N sraalively For os ecder Lhal the acllen ba
31 Deseater 1588 dlsslsaed ar llll‘l'l%“- the |nkerest Jarisdliciion o itha Cowrt on ke ground
ifns, rellel sought in parigraph | &f the susssns is sot

i }&Q,

ha r la reglatered lm Famams. Tha defendsnl |8 Incccporabed under

Sh"

ihe Ieissie Bepublie el Tras. On 47 dpril 1587 tha perties entered

Befors!
iiben sentrsck for Lhe purchiss by tha plalatlfl and the sale by Rhe

HA JUATICE :IT%
i pnk of & oubalentinl quantily &f Traalss D1ight and Reawy crude all durimg The

eriod between | dpril snd 11 Decamkar 15827. The conbracl wad wpom @ alisdird fors

-4

EATOIL INTERMATIONAL §W¢ v SATISHAL TNISTAN 011 CoMPANE usad by Lhe defandent and Locorporated the defemiant’s gonarsl berss and soadiilens,

Section 8 of which prevides for arielbtratlen In the Fallewlng Lersaz

%

®iny disgule belween Uhe purfien srising cut of tRle Combrast shall B astiled
by &rbltrallon 18 Eccardines willh Uhe luoss af Trom. The parly ehe wants Lo
pubait such & @lagulm ba arbilirablion shall sdvise Lhe eihdr purty In welblng,

MR K.5, BO andl "‘“"‘T“;."' W stating tharain (ts clals ond nesinsilng Lis srblirer. The oiner gariy shall
HE 4, M B0 Fruilmn JLree mealnals & secead arbiirer wiihiln 30 duys afier recelvisg Lhe sald sdvlowm,

Thié Les arbitrsra Uhus sppolsbed shall sppolnk & third aFbllrar wbs anall be
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MR &0, POLLOCE and {inptrecied b Iha prealasnt of Une beasd of srblbrabion. Beeudld ke alher parly Fall we
T [Iﬂ!“ M Liszal Fimbda, Landan WCER JHH] sppelnt snd noslnsts the sedead srbitror or sauld the Lve erbitresa Tall 18
BppRar oa wehslf & tea DEFENDANT agres an Lhe sppalntzant of the talrd srblbrer within 10 deps, Lhe Lateresied
* MIFLy Bay Fegeeil the Fresldent &F theé bppesl Churl & Twhris, Iran, ta appalnlk
tha sscond arblirer or Bhe Ehird srblEror ss the ceee may be.
Thae arblirers appeintsd ss par alowe provisleas shall have bBread saperlsncs
with respect to U petroleus Industry praciicea end oll sarketleg asd b
remsonabily Fluent In erlbBen and spoken Engllish.
EPSHENT
The erbitratlon award say ba lasued by aajerlly end shall be bindisg on boih
parkles,
The sedl of arbilrallosn ahall ba ln Tehran, unless athervias sgreed By Ghin
TS T AL
Beciion 10 provides:
Transerlbed Crom taps recesding lyi *fha Conlrack saiall ba gewerand by ohd condbrusd sccording to Uhe |un|1ﬁd Klr.&j m
Iras . ®
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b daliver tha agresd geatity of a1, omd, deaplle the srblirsbion aludas,
gn 17 Harcel THAT 66 plalntifl searvsd & wrlL upsn Lha defesdsnt ot what waw
pald te Ba Iis heed efTles in London, Tea polals of slals slleged & shark
dnlivery af ever 80 @l110on barrals end sloleed damiges far loss of prellt
in the w=m sF US §107,470,000-0d4, togetBer wiih & cosgarsilvely ssall sum
for desurrage sspensed wnd salrd war risk Insersnce, tegelber wWith Lokerest,

Te plalsbifF does pob seck Do avold srbltrafies. TL ssraly dosm mel
wish to arbltrates ihe dispuls Lm Teberan, s8 regulred by the erblirallon elauss.
Tion dafendant ia nol wililing te hove fhe dispula JILigated and 1s sal prepared
te srbitrats except Em TeBran. The elauss In gquestlon ls, of course, § pon-
domesblc arbliFEtlon eleuase asd Ehs delfendant Lo enlibled, e of Fight; ke
& atay of the mction under ®. 0000 of tha V973 dct, unless Lhe Courd Lo setlsfled
that Ehe srelirstlon sgressenl Qo null and wald. Lnoperative ar Incapabis of
Balng perlorasd.

Conaldsration of ihs werds ®null and wold® doss et sriss, The srgessni
wsntred around bhe wards fellaving, 1.8, "lnopersbiee® and “Insepakle gf Weing
performed®. The pertiss agreed ihal 1 should conslder thls guesbluinfiret
wnd inak, LF necessary, the aitersabive lases of Forus nea compeifnaMbsuld
o posbpened for Daotler argussnt and powsibly :nn—unluﬂ"‘mﬁ'ﬁlldilll
wpan thelr affidavits.

The First srgpment relied upsn by he plaint (M wan directed ko the
daseriphion of the dafaull sppolnier I& Lhe Hmi‘&lﬂ ilEies, nemsly Lhe
Praaldant of Lha Dggaal Courk of Tehran. h .Nlh::ilrlﬂ han saigisd since
By tha post-revolubloaarPlaw, which slaliihad Uhe dpgeal

Ehe revalulies.

Eourk,; Uhil Ceart's Tuneklons were Lrassferred Lo Lhe Hunlclpal Courl ef Tehran,

‘and iaa Fasebies of sppolniing an srbftrator whers bhe pariies srs unable be

wgres In sev aaarclaabls by & Judgs &f ihat Munjclipel Courl., The saperils

wrs alis nad agreed Khek A7 sush an agpelalesat Ill{_“il- W mida, Arblels E48 (2}
af tis Clvll Code of Frocedsrs provides Lhat It‘*ﬂ:ulfiﬂ'i‘" to s From amongek
thess raaldlag o doalelled within the Jurladlet(s of Lhal Court, & rasirickion
whileh would not have applled LF the Frealdent of the Coort of dppral had bems
ine delault sppalnkier.

Wr gabi, the Iramlen levges fhgaaed by tha plainkiff, in kis Flrst affidesit
palnted Lo drilels B3E -r-(ﬁyfﬁfh-n Civil Code, whieh provldes Lhat in regard

e santracke:

Lk rullﬂ;. Fandibicna ars of fe sffecl,; Ebcugh Lhey do nel Aulllfy
Lhd 20 imalf=
T lgas shich are Ispassibls to Falfil.®

Hr Ssbi l!;‘niirrm ugan drtlcle 150 of the Dramlsn Civil Cods, which provides:
I“é -.i“."_.- af & conbreet, the CFollowing condillons ars essentinl:
_f_l The intentlen and sslual eonsent of Both parties.®
i_fiﬂ wigh Lhit Lebiels B, Uhe srbibratien elasse, Is o cosdltion of Lhe
hﬁ:&ll!l psd tRat It lecks tes wits] elesents Adceasary [P IL 08 Lo be espable
’;:" haing performed, nassly: [al 10 I li#ﬂlllll.l. Lo snfarcs Lha provisless
raleting ts the appolal=enl of Lhe sdcand and LhirFd Grblbratera) and (6] Lha
pariles did et Intend Lo conalilule the Munlclpal Court, ar & Judge thereal,
a8 Lhe dafaultl sppalsber.
I prafur Lha oplalons scpresssd by De Movahed and Frofesssr Safsi
Lo Uhd alffech Lhat drtlala B 0w eof o cosditlen of Lhe conlricl Bl & collaleral
costrast consisking of & nuaber of #ifTereal gondlilons or beres. If, am
cootandsd by Une plalntlff, tse eondiiien relaling Lo tha dcfacit sppeister
Is wald, thet dows mol Aullify Ghe rest of Artlcle B, The parties ssbered
Inta Lhis conbrecl ased Lva ind & half jddrd afler Lhe snaciment of Lha Drendes
law aBolishing Lhe pre-ravalullesery dpprel Courl snd replesing LA asd i@
fasdiiona with Lhe Hunilelpal Ceert of Tehrim. Bul a8 drkicle § Lissif 1a nob

mallifled, wnd ss t&e gartien? melus] inkentlon I8 Lo eFbitFale Faribec
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disputes, should they arlee, In Tehrss, sccording Bo Ehe satataniied dnd Ewrlil
Laws o Tehres, 16 sesmn to me Ehat ERey sust bolh be boesd B Lhe grovlalana
af low o8 bto Une subsliteles defsult sppolsber,
Thé priclical dspicl sl Lhe sdller 1§ LhlaE. Thé plsletLllT Bas pal Eppalsled
its own srbibrstor &m reguleed by Lhe opemlng paregrephs of Arilele 8, Becaise
Lt Is sbviously the cialmint in the diepste. 1 des]l laier In Dhis Judgseni
wlth Lhe rFeascn why BE Bas not dose so.  The @elesdant §o therelers nob jel
Lan & pasiblen when 1L 08 called upon te apgaink Ile own arbilraber. IF and
wham Ehak srises, % seems cbdlods Lhat b @il de so Becsuse Fallure ko

eo-operske would prissal the glelallff wlih & wIFtuslly irrefutable argement

O

that Article § Lo lncopable of belng perfoFesd. [0 would ihes Fall Es Eha

twn sppointed srdiblritars la agres upsa the sppelniment of bhe Thlrd.
IF ifgy Falled to sgres wpsn the Lalrd appmistesnt would @ Julge B
I =

Cowrk be called upsn Lo syercies Bl defsall Funchion. that

I should amsuss i imis sisgs Lhat ths Les sgppointses -II% Is Lo agres
wpsh Lhs Lhird GFbllralas.

The plalntiff swgaesin bhat the defeadant's o whil be Uikely b
ke obatruciive In the bnowledge that Lhils mail 5 i Funieipal Courl

being oslled upon 19 eesrcies Ile defesll T and Lhus appolndl & Uhird

arkltretor From within the restrjcied o eemate Lhls weuld be Lhe

defendant ‘s wish, and The defesdan kelp Eo be commalied By, and would

bE sble bs dislile Lhe meil wan mrilbrater. 1 am et prepared o

perune In advamce 1hat &h snt "y wriltrabor wiE0 oo abnegsis him Suly

o et Indegenmdently In ag ng wn deveplable Ehird arbiirator.

Even LF, In Lhe evenl, agrecsenl is Lo Lhe LsLed arbllralor proves
lapoanible and & Minicips] Cowrl Juige Iw called mpon Lo svercliee the defaull
Funellan, 1L i8 mel Inevitable Lhik such appelales will have aoes connestlon

with the delesdanl, a3 suggesled s peragreeph VW) ol Me Saki'm Fleal afTldsslt,

though Ehe Fleld ef potential esnd

tha Fisld shich sould Thesrs Kuvs been svallable to the Frestdent of

the Court of Apgeal. TQ iherefors, prepered Ea hold bhak bhe srglirstlon
glauas In Enopers shls of Lelng perforsed oa Ehls grousd,

Ltivwa
&1 argasent 1 Messded upsn Lrtdeole 139 of the Lranism

Ths plalnti
Conatltull Ldean
“Thé » nt of dispules eoneerming peblic or governasnt progeciy &f 1La
ieN pebderal to ardiirsiion shell In esch caas be coniingenl wgan Bhe

1 by the Counell of Hinleters and sust ke notdfled Lo Uhe Assemhly.
gn In whick Lhe party Go ibe dispste In @ wllen mast slea b approved

¥ Lhe Asmesbiy.”

@, mot sany to dsberaine precissely what this drtiele seass on Uhe Basis of

iha tranalailon previded, [ sccept without healtaklen Lhat tha dFiileld s
directed st Lhe referral stage, when & dispute hap arisen, osd not B2 Lhe
ineerparatizn of ea arbitration clauss in the conblract |Sea Frofesssr Safal®s
evidance. ] Bn ke siher hand thers seess o be oe warrank Fer hie conclsalon
that ths leticle spplies only when an Irenlis peeersaesial entlby iniends ta
inatltuts & clals sgalnsl & Forelgn nakional by srbibration, and sot when a lfereign
natlegsal Ia elsimenk. Hor da T think thet Erilsie Y5{e) of the delendast®s
Statute, whleh [ ussasms 1s Ehe squivelest of aa Englisk cospany®s Arileles af
Manssiatisa, has snplBlng b0 do wikh this sstber, as asseried By D Povebed.
That Artdcls merely gives iha defendani's Beard of directors power to delegais
its povers of appointing arbibraters, and It seems Famcifal Ro s o suggesit Ehal
becames ke STatuke, which dates From satlonalisatlos Is TH52, has had pesis=
revelubloniry spprovel, the requiressnts of Arilels 139 are Lharcly diapensed
with,

Br Mawahed exzhibits & Detber [ros soss offiper Ln Lhe Prisa Hialater's
affica s the Mislater of Petrelss shich says Lhak spproval under WnitediKingd
of tha Coantilubits wis sl regulred ssics Lha grasent defendant say & ’Eagﬁ.3

elalasnt Im sn srbibration In Parls sgolast Ehe presesl plalnllifF la anobthar
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gll esnbract dlspute,. 1% sppesrs to ba beesd upsa an eplnloa &f Lha Council
af Cusrdisgns, whoss Job 16 Is to interpreb ihié Comatllullon amd wha &Fe &
differank body from Uha Countll oF Elnlsters, In @ yob Furiber proposed
priltratisn sguinal Lha Fresch bleele Esergy balBarlip.

Far & meaber of resspns 1L e nal & werp aallafectary inasder Lo Lhe
plalntirr*s relisnce on brifcie 199, bol 11 sesay U0 ms Lhal Ltha sosk oogent
shsusr to the plalnbifr 1s this. BF bhe procedares requicsd by drblels 150
#s mpply A & exse whers m forelgn corpsrallon proposes Lo bring arblBrallsa
proceadiogs agilnst WIDC, It Ls Insusheai sn fhe proposed slslsant bo cbials
Ltha pacesanry approvels, Alternstleslp. It b8 EscusBent upom BROC Lo sblils
appreeal Lo defand Lhe prococdlsgs when braight. 11 may e Ehat Bokh pariles
miid approval. Dol Be sesh presesdings hawve gt besn brought ar ars peb
cortemplated, asd 1L 18 mel entll spprosel Res Beem soughl end refused teai
the plalatiff 05 able ts rely upsn Ariicle 139.

The Eslrd slbermatier ground ralled wpss BF Lhe plalnRl0r Ie Ehak,
practically speaking, Ot 0 leposalble Per Thes to Flsd & guallfled -I..I'llﬁ-l‘mlb
wha Is willisg to go Eo Tehran, There are siblblbed ts Hr n.u.quthﬁ far
replien frea petentlal arbliFitess uhs wera approachesl In lats ‘E’(‘;ﬂ tha
airly monihs of 1987. Each refused, and Lhere (o sn mmm:ﬁi allegnlien
ihkt & Ausksr ef sther candldsies have Been ||||rnl|rhrl lh h-i"nhﬂd- I
am aeied Lo infer that Lhe result #1010 Ba tha nn,\@‘nﬁir Is appraached
mnd Ehek the sreltretlon cleuss s incapakie H Wﬂrlnr—l far thal FessBA.

of tha four replles In evidencs 0L ud,“_l h:ii}l.hl.t Lus wers fsl A @Ay
canm properly qualilied sandidstes. 'Ihl"l‘ﬂ\ ba mald by bhe plalmbiT Ie Lhat
dedplis the cesmelirs in the Iranflreg war, the svideses of A Sabl shows

that Tehren ressina an uncosfortable wenue snd Lhal Ehere mre many reasana,

good or supposed, whieh willl deter sany poleniia] srbliraters fros sccepling

g

" 4

sppainteant & bhe plalsbiff's nesines. Hr Hlllll!. J"* Mec, sceephed Lhat
tha plalntiff iw In ssss dlffleulty Is perssidifg an EFRitrator of LEs chaicw Lo

mcewpl Lhe appoistesnt, st he conbended Lgat WU ITIEulLy La nak enough) bhe
plainkiff has be shaw that ag one seitably from the availsbis field is prepaced
Lo mecepl Lhe sppalntmsnt. 1 do rof\accepd Lhal tha plalnbifF Is regulred Lo go
ihat Far. I0 weuld ba teballygemrealisiic Lo sepect anp plalstiff ts shes that it
had sskaunted the possibindfistd.\ There musk coss s poink Far short of thia shere
Ehe Cowrt cam Be ssbiafied cnalancs of probabll1iiles tkat & esrporation such s
il phainbiFF L m_l\ sn @ pracilosl resiiby, b3 Fisd an appalntss of itla

shalpe wha j|,ﬂ-1’]=‘|':gl.q sit an mn arbiiraier im Tehrom. Bet 1 sm not sailsfied
that tlut_}ﬁ"[ni?ﬂ‘ begn reiched en Lhe evidisss belars .
]'Il* rm'l gailificationa of Lhe &rbllratsrs are Uhal Uhey ahould have

'I-ﬁ &.rl-r“- el pebtrsleus |ndusbry presiice and ko resacnably Flusnl Ln

S,

‘ﬁ!n wnd urlbtes Esgllsh.
JJ.-H.“.I:I, Ehough e deubl Lhal wosld be deslrable.

Thers I8 no requiresenl Lhal Lhey ahould b6 legally
Sines English 1s; brosdly
speaking, the Qlingus Prapca of Ese 2ll Industry worlduide, the polentisl fleld
Is enoreaus. 1 think that [ sm entitled o Eike Judlcial mebice of Ehe Fack
that thers mre likely to be English-speaking people, lewypers ssdior all cosgany
engeutlves, all ever Lha warld, ineluding of essrss Lhe lspsrlamt areas sf
Lha Third Werld, who would be accwplable Lo the glalntifT aa srigltrater, and
who would sei necessarlly be delerred from aliling In Tehran.

In his alffldavik Hr Sabi has sade & Forsldsble priss facie cass for bhe
argusent tEat Tehron i ool Lhe forss conveniens For srblirallon Betusen Lhess
parties, bwt thal #oes msb fall ts e ssplored furbher becsuse Lhe plalnbiff
has not satiefied os ibal Section B of this conkrsct 16 mall and wald, or
Inoperative, er incapible of Eelng parforsed,

Tha dalendsnt is tharsfors sstitled o ihe shay 00 sesis,
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