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cain relafieely showd bvme limuls are i rvnlbed] [
same oiher than claiss if feafsEct 4l gual
iey amd of condrivom. Bt 18 comrmom g 1hEl
the clams wrvolved in che preseni cane @0 not
fall withis che P calegory. | theroiome po
sbfmght 16 par. 2w reads o lollows
Claams oiber ibam on qualdy and or con
thiion shall be notthed by the clamanl walh
the name o w0 arbsiracor o Ehe olbsd fuadly
wilkan the teme limaas sepulared e Bule
(1} For gocsds wdd (1) o CIF pavem: not
lated thas 120 comepciifive dave afief che
comey of 1he comtract penicd ol chipment of
of ik daie of complenos of final dachasge of
ihe poods whuchever peood shall L eagure
{21 em FOB merma: not laser then |20 can-
secwirve davs afier the expary of the condrast
pencd of shupmemi (1) on any oiher ferms
nod latey thaen 120 cossecurve days sfver the
lasr dav af the coniyacnesl delrvers penod

il In respect of amy meneys dus Ba Al
party 1o the ofher. nod labter Thas 60 coneai
irve dava afier the dispuie has arsen

The oeher pusty whall somsase wn wrbi
trator within M cossecubivg dSgs Tem the
recript of susch nodor 1 Vil dul
par. 1] bui | guote sub-par. () —| 0 Ehe
sveni of nos-complisgfce with-ats of the pre-
cedeng provesons of ths Ble . clams shall be
deemed 10 be waved wpd’absclurely barmed
ifkeia the arbipaiDme umpire or Boand of
Appeal relpfTlel ¥ A heae Rules whall, o
i absiNeifdhmcroiion. otherwise deled
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L TTTE o SR the plasmndts  comsmenced
arffralsans il Ehe OCICHOASS PUriEin] 10
the FOSMFA Riobe i the miuc wRether of il
Ehr brifers al dredhi sere apeasd i iess Hw tie
end of Japuarv. 1995, gwards Bad bech muads
apminst the plaindifs (2 that armimanon. stch
has been referred 10 o 1B papers ay (e TUEY
arbstrason. In lammary, 1955, ihe defemsiants
ehiamed pudgmeni agamsd the hanks in the ren
Hagh Cosart scupes [n Febresas, U8R, 1B
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been called e second part of 1955 sriietaticn
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| dshy grimaramnon foe pecoeedsy 4f the Balance o
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£ dal LUIMS NEOEskEry T commpenaale 1% ﬂﬂr_'nu.
anms for e plaiidb labaie s uptadie l=iben
of gredit 4s Fegueed. [n ivipepteal fhai maiier
thie plaiotifs abtused o Marda inupst=n. An
usuecewalul agphicatinh wasimide o dacharge
if Wi Lhere 15 maticrgevied. The plaanirfls
Mav sppmated Mg Scoff®as arbicrator. They
then wrote foghe defertiants and sshed thes
wheiser they mgended o take & ume b
defence. I July the deferdani replied 1o the
efiecy imatthey gniended 1o rely os The e hat
deteme

¥Wha RIopened (hereafier waa Thar The
Muaennfy ssued o summons for rehel nsder
& % of the Asburmncn Act 1950, e, fof an
ExIEmann ol neme withim whech 10 sppomt theear
arbisrsled. The plamdith aho mived an ang
imating sustmosn for a decaraton that ihes
cligmi en the arbitration spassi ihe defendenm
skaried on Mav 1), 1988, are nof fume barreed
The nposte of the defendanm was & wwmmnne
appiveng for 2 s@y of the plantith oRgisiting
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1973 These thiee appliation Gt before mee
WERIEFCUY

The EM quedics 1o be determned o
witrifet o stav cagit ba be gramted or not. Tha
resalsey risell mis feo ssues. and only o mat-
e wre. beoause ik plamnsifls accept chai 1he
armerstios agresmseen. which [ Bave abeadh
med. w4 son-domesi arihrEicn aeemeal
oy dehned ona. § ol s Arbdratshn Aol 1975
They aeck 1o ontape 18 conclivon that all
mhilEs BFF 15 5 SEisTEmned 5w ibe artwirators m
veir wavs. Firsl of all. thev say thai there i an
wsur @5 o wheiher the ome iess. evolved
EppTE Thev asseri thai if & & QUESIHON Of Co8-
HITECT which goes b0 the jwrddicman ol 1he
Erit and 1 themdnie fiol & MELEr whieh
e Erepracory can Sasllv desssmune. The
Eluehd wEY IREY Pl INE MElbeT i el (B 1
no gefuwnhe dinpulc 38 ol

| deal first wrih e permsdiction poane. There
i undoubtedly an msue bewess the DareEL 6
o wdhErhees I e limits eSder the FOSFA
Rules appév a1 all The defessdams refy boch o
| cifslabl by amd on ol J(EMmE The Elashsly
deny thel either of these provisicen e aopili-
cable Thi 15 o quesnos of lew ., which dependh
in IS paoper conarruction o the relsvas Fules
Hus ik plasnndfa allege thar i gogs disecily 1@
ihe arbeEEOor afedicliod &nd chat he
Aoy cannod determine o LUlsmaishy the
MEITET. REY fa3y, REAL WiEh e L o™ and f i
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w i h coenlgin the fisme e are incorparraiedd
Wy TESEIERLE INCD the o comiracts. For present
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defenee. It o of cisare 4 Qiseal al
whniher the delendants Sofsiiud i i
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i MWiiAl Be difcOied. 4afmd § Felerendcs of 4
AeTs eh diflerenee B0 armErainn
The lollowing passage in Mr Jusoce Ky
WilEmenn B of =3Mme 6l s (p. BN, kedefiamd
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| peed Dily mdd 1has chere 1 iR 1Be presinl case
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in i maley

|t Aallerids 18E | have oOome 1o e Conceisim
fhal e plasni=fle’ case Oon B Spect muss tml |
miy sl hel os Boasder gEounds | ake the
virw thal the wiew pul [reasd By 1he planii
il accedesd 10, would introsfuce 3 mesl usdesin
ahle opportunety [or pehosd mbtusen en e
grhitral process daring the coune of the tefer-
ence wiifs am ariemdani mk of great defay and
sibsranmal incresse of costy. [ woukd be on-
FFafy i Y view o the philssophy underiving
the Arbarsmon Acy, Y%, and che ['hlr\-:r'.-dﬁ
repealcdly eawncaaicd on jedgments o) the
Court ol Appead and the House ol Logigfce
[E™ | conciude that the plemelfts ot fafhed
this poani

That brmgs me to thr secopd wiy m winch
1 i arpeed iBai the apphcahos S @ asay
cught n o scceed /7 THe, Wgasonm  here
advanced & 4a fallows. Um DSen@l of che plEn
U ol m iehmetsd chet uiNaugh & day @ man
dagary af & | oof the AcrBerraon Agz, 1973
e, one of the BUISWwas [Tom ohe Opef
i Gl (el sRCINaE s o the oour o salshed
ihal Ehere pRoNen EEST df iASuld Brlween
the pariet withgzgard 10 the malter apresd Lo
ne relgemes

Tha way 80 winch the Court, Liced with v
n teiSondtn © impeeting L |4 and] slas appli
wains. oughd to approsch the matier was =i
it Yoy Lord Jesice Kerr m Serma Lnd 0+ Simae
W rasding Corperanos, | 19886 | Liowd s Rep. M
W1 @i, 37 Lowd Justice Kefr puli the marey as
st

aafts

Bl & il od e s tioeed af Bohall of the
Seiendamin. which the Coer fechs able
onuder withous meferener o cordesies Lacis
STIply o e EDmiassons o (ke parmies. Shen
T o seiled e @ applicaniees O sum-:
mgry judpment ander Uader |4 1he L ourr mnll
In wn o arder o wr whelher Chene o Ay
wiiRcence m (e proposed delemce. L il con-
ludes that, although arguable, the pom
nad, then o will give judpmenr tar che plam-
TiFs
vdlaina gn asfulfEabof Cekd IO SN B
nan | oaf 1B 1975 A2t

rlamdifle clam

IF 1hee coMmifnm bErwesn the parmies

grpligs., thes the Cowrs
o pof thanety preciuded  [Ham pinfilEr ing
whariher ibore 15 aey affuable dEfefce 0 ENE
If the Cown conciuades 12
B plawrnelf » clearis Rphl if& las 1555 i Wall
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il give judgmesnt for (e plaingiy Hiit
il the Uowr comcludes (hat the plaintifls are
ni cleardy entitbed o judgmgnd because Ehe
Cahe raissy peodhlome wilnch ool B erpued
A cofvdetes] hally | Bt R will e beawe B0
delend, and o = thefelhaSeiben boussd 6
redef e maker i apmiriaon wnder sectson |
il ehe 1979 Ao
The preseni cae N 04 coune. differens
inasmsch as iBeposinon 1 thai | have am onp
inabing suninoss asking for & declarabon
befare me-apdhan apphoanon for a sy, b |
fake the wiewd 1He | oughl 1o adopi the ame
appewach s Lord Jumes Kes adopied in the
cate b rmka, pad [ abauld add with e e
Catgesace o the onber membess of e Cour of
Appigl. Bul & my udisesl thers n a hina
s guevhon of low Bere [0 partsuisr | oo
wder thai the words “for goods wokl™, whech
appear @ ol b of the FOSFA mules. ane
capabie of bemg construed im0 ihe manner pat
forward bw the delendamin, and an paroosier |
rale the vees 1807 il i & prasible conieruction of
che Fass e 1hemed aonth dsould B fesd s
Bring abarhand fior ~conisacts for pooadi spld™
I chat s cosrect the teme et provsded undie
2iBNH ) would be appiscable mn this case [1 8
alser arpasbie that b scheme of g, 2 provde
support {oor thm construction m the semse thai
the peseral wordisg of che hesding togethes
wiit the lavour of ume bmis m respeci of
lamms relalisg oo gualiey asd comdition, and
AReT Claifs, @i mbiaicd 16 Sedlf § CrEiE:
Egemnd couly | ehal m s RS wiaghd e 8 fee-
it supgmirtsng the driesdsnls  comdrudiemn
Let me make abscipiels clegr hovweever that |
express N concluded or emilatve vew g o
swra ihis matier should be resobved. That moa
muiter for the arermon. Bot momy judgmeni
the poisl i emineatly arguabes | am lorined i
i vies By 1L 1RC Tl i J5Pcaii U0 NEYE i
the wizw thal sppcased 0o My Jusise Binghae
i Liwd lonhicr Henphemn | duping 1he Eourse
il sarher prooeediney, | furthermose Sake hi
srw fhal this » @ case where commercial wrhi
iratary whis are {amiliar =ih a whole specirum
f FOSFA dswputes smd arbstramom. may oon
ceivabls he 3 PErler mriteoh has the (om
MEFTRE L ARIFT & sheide o The {DEEFFCTeon of
N pamicalar rules | do soL Soweser resl my
wilgment on that considerateon. 1l & saiboent
b3 sy it | am satianed that EREre il & pEmEne
and real dispaie

Boih planis o Mr. Aikens Efgameny thar
he acterni Whitiddd mod e wived hawe BEEn
resected |1 dollows this that e spplication for
i @y i e Ofginanng Eivtnn showld b
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That lgaves one lasl maler far me o deal
wrlfy on Uiy padpmenl assd (Rt o ihe applicarinn
far a stay onder & 7 of the Arbiration Ao
1950 Here | bave listemed o &0 inseresding
arpmmemd By Mo Aukens i orelanon @ oa
number of problemra thar arnse. The pemgiuon ol
e plasnild®y vesresday wan thal | ought fo
decvde B marter, in the ahermative | ounlet (o
asdviien @, bur ™t | ool Asl Swmmss the
aftpiestsin I was shlodsned thiv mormimg s
e planidh posslios i 1Ral | am mvied o
sdpourn  IBal  partwusar  spplicaios The
defemdants yevierday snvited me (o ad)jmarn that
spplcation but toereed e po { the
mabier wan srpeed out The PresEfl fEmaliom as
I undemzand i s that the delemdasts wogld
prefer me 1o desmiss che applicanon Baii . gy Mr
F':.'LEHF._I put . he w comtent i A m s jcerned
Huosth permes sccep! tha o o waiban my surisdss
tion End wighin my disdeetsnn (v adwourn o0 o |

FEgETd (hat a the appecpREe Coare 10 teke I
i of COUFE Quie possibEs that the arbwiratary
maky il 1RA1 ChE LSS Wifill dfe fod appescable
I thal w so. hn sppheation = of academic
impariance anly, [t o further possbie thar chey
may inke b vwew ihai the mme s sre apsli-
cable but iBat an e emercre ol [hear abaalube
disc¥erion an exiension whoald B gpramicd |
IRE! C3iE ONCE agmn chiv appladdlbon o &e-
demic. | shissld alsn sdd imd | emphasioe
thal | Bawe nid hewnd My, Pickeriag on o — thai
[ de mod] pegasd 1Bn sppcatioeen gy @ WTmIEe oo
wi all. 1 cepand ol @6 pecshong @ number of oom
plicased questsns

Ie afl 1k crrcumrtancosy | Bave come o i8S
covis |yuon that | cughi wmmpiy {0 adsourduehai
application 34 ths stage. granzing at jhe sihee
NEAE SDETY 10 TS PEriEs 10 apply

| beheve the | kave dealr sach@ll o i
ihar anns
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