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:->ATlON.\LJUDICIAL D~C I S IONS \'.258. 1 

258. UNITED Kl1\GOO~ I : QUEEl\'S BEl\CH OIVISlOl\' COM~IER· 
CIAL COCRT - 20 November 1986 - Com del Commodities Ltd. v. 

Siporex Trade S . .4. • 

Stay o f judicial proceedings pending arbitration - Scope o f the arbi· 
tration agreement - Existence of a disput e 

(Sec Part I. .-\ .3 and B.1.4 ) 

Mr. Justice STEl'~ : In th l ~ ca~e the plaintiffs 
and the delendanh concluded '''' 0 {'un tracts fO I 
thl! purcha~ tn the pl alnliffs fro m Ih(: 
defendants re:.pectlveh of \1 ,000 lannes of 
cotlon·~eed 011 and :!l.UUU tonnc~ of tallow , 
sub ject to FOSFA rukl!. . These cont racts ""'ere 
concluded dUring October. 199.t Both con· 
Iracts provided for the ope mng by the plaintiffs 
of a letter of credll b\ the laleSI on Dec. 7. 
1984 BOIh conlfaCIS a'iso made prOYISIOnS fo r 
the establishment of an Irrevocable perfor· 
mance bond equa l 10 10 per cent. of the c. & f 
value of the contracts In the defendants ' favour 

Both contracts contained arblt rallo n clauses 
In the fo llowmg term!l : 

Any dispute ansmg out o f thiS contract. 
including any question of law ariSing In 

connection therewll h . shall be referred to 
arbma llon In London (or elsewhere If so 
agreed) In accordance with the Rules of Arbl ' 
tratlon and Appea l of the Federation of O ils 
Seeds and Fats Asrooallons Limited . In force 
at the dale o f this contract and o f which both 
parties here lo shall be deemed to be cog"I' 
sant. 

Then the cla use conllnue s 10 make provl!>lon In 

wholl IS usually descn~d as the 5carl 1 AI't'f\ 
fClrm . hut 1\ I!> nOl necessan for the purpo~e~ of 

mv Judgmenl to quote that part ('II Ih e arbl ­
IraILo n clau!>e . 

II IS therefo re necessan tn turn to the Rule ... 
of Ar bitration and Appeal of FOSFA and the 
particula r rules tholl I shall be referring. to are 
those reVised and made effective Iro m ApI . I . 
198.' . The o penmg wo rds of the ru les arC' as fol· 
lows : 

Any dIspute ansmg out of a COnlraCI sub­
Jecci 10 these Rules. meludmg an) questions 
o f law ansmg in connection there ..... lth . .. hall 
be referred to arbitration In Londo n tor else:­
~'here If so agreed) whIch shall be ca rned oul 
In accordance wuh the A rbit ration ACh 11J50 . 
1915 and 1919 or any statuto ry mochficatlon 
o n re -enactment thereof for the time bemg In 

force . 
Each pany engagmg In an arbitratIon for 

an appeal pursuant to these Rules. whether 
o r not a Member of the Federation . I~ 
deemed thereby 10 abide by these Rules 
Paragraph I prOVIdes for the appointment of 

arbitrators or an arbitrator and 11 sct~ out a 
regu l:u o ry framework . Para(traph :! deal, .... nh 
procedure ror c1aimtng arbitratIon and tlm( 
ltmlts It dlstm~uLshes be tween claLm) In reg,lIrd 
10 qualLt y or condHio n '" respecI of ~hLc h CCI · 

• The le x t is rc:produccd rrom Lloyd's La\\' Rep o rts, 1. p. 326 rr. (1987) 
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!:un relatlvel\' lohort lime limll!o are provided for 
and clai ms ot her than claims In respect of qual· 
II\, lmd o f condition . It IS commtln IHound that 
the claims Involved In the preloCnt case do not 
(all Within Ihe first category I therefo re go 
stralghll o par . 2(b) ..... hlch reads as follo ..... s: 

Cla ims o ther than on quality and or con­
dition shall be nOllfied by the claimant wuh 
Ihe name of an arbitrator to the o ther party 
Within the time limItS stipulated m thts Rule : 

(I) For goods MJld (I) on CIF terms : not 
later than 120 consecutive days after the 
expiry of the contracl period of shipment or 
of the date of completion of final discharge of 
the goods whichever penod shall last expire 
(2) on FOB terms : not later than 120 con­
secutive days after the expiry o f the contract 
penod of shipment (3) on any o lher terms: 
nOI later than UO consecutive days after Ihe 
last da!l of the contractual delivery penod. 

( II ) In respect of any moneys due bv one 
pany to the other . not later than 60 consecu­
live days after the dispute has anscn . 

The other party shall nominate an arbi ­
trato r within 30 consecutive days from the 
receipt of such notice . . [Then I omu suO­
par . (c) but I quote sub-par. (d) . -]In lhe 
event of non-compliance .... 'th any of the pre­
cedmg prOViSions of Ihls Rule . cla]ms shall be 
Jeemed to be waived and absolu telv barred 
unless the arbitrators , umpire or Board of 
Appeal referred to In these Ru les shall. at 
their absolute discretion . otherwisc deter· 
mine . 
Now reverting to the seq uence of events. the 

posilion IS that performance bonds to a to tal 
va lue of USSl. 87,200 were duly established. 
8,· December. 19s.a. the defendants had made a 
call on the performance bonds . However . the 
banks did not make an Immediate paymen t. 
The defendants then commenced actions In 

the Co mmercial Court against the bank . In 
Januun . 1985 . the pla.lntlffs commenced 
arbltra.tlons against the defendants pursuant to 
the FOSFA Rules on the Issue whether or no t 
the letters of credil were ope ned In time By Ihe 
end of Januarv . 1985 . awards had been made 
aga inst the plaintiffs In that arbitration. which 
has been referred to 10 the papers as the 1985 
arbilrallon . In Januarv . 1985. the defendants 
ob tained Judgment aga"lOst the banks m the twO 
High ourt aCllons . In Februa ry. 1986 . Ihe 
plalnl1ffs purported to commence what has 
been called the second part of 1985 arbItrations 
But ~r Justice Bingham su~equentl y held 
that 1\ "as not competent to do so 

On ~1a~ 13, I IJ~6 . the t'lank paid 10 the 

defendants the sum under the performance 
hondlo and the plaintiffs then commenced the 
19~6 arblltalion fo r recovery of the balance In 
the defendants' handlo after retention bv them 
of all sums necessary to compensate the defend­
ants for the plaintiffs' failure to o pen the letters 
o f credit as reqUired . In respect of that mailer 
the plaintiffs obtained a Mareva in/unction . An 
unsuccessful applicallon was made to discharge 
II and there the matter rested . The plaintiffs in 
~ay appointed Mr . Scott as arbitrator . They 
then wrote to the defendants and asked them 
whether they Intended to take a time bar 
defence . In July the defendants replied to the 
effeci that the)' Intended 10 rely on the time bar 
defence . 

What happened the reafter was that the 
plaintiffs Issued a sum mons for relief under 
s. :7 of the Arbltrallon Act, 1950. I.C . for an 
extension of lime Vt'lthin which 10 appomt their 
arbitrator . The plaintiffs also Issued an ong­
Inatlng summons for a declarauon that thelt 
claims In the arbitration against the defendants 
started on May 13. 1986. are not time barred . 
The nposle of the defendants was a summons 
applYing for a stay of the plaintiffs' ongmatlng 
summons under s 1 of the Arbitration Act . 
1975 . These three applications came before me 
yesterday. 

The first question to be determmed IS 
whether a sta~' ought to be granted o r not. That 
resolves Ilself Into two Issues . and only two mat­
leTS anse , because the plaintiffs accept that the 
arbmallon agreement. which I have alreadv 
cited, IS a non-domestic arbitration agreemen"t 
as defined In 5 . I of the Arbitration Ac!. 1975. 
They seck to escape the conclUSion that all 
Issues are to be determined bY the arbitrators In 

twO Ways . FITSt of all . they say that there is an 
Issue as to whether the ume limits mvolved 
apply They asse" that It IS a question of con­
st rucllon which goes to the /urud,ct/.On of the 
arbitrat ors and IS therefo re not a matter which 
th e arbltra lOrs can finaUv detenrune . The 
second way they put the maner IS that there 15 
no genuine dispute at all . 

I deal fir st With the Junsd lcllon point. There 
]S undoubtedly an Issue between the parties as I 
to whether the time hmlts under the FOSFA 
Rules apply al all. The defendants re ly both on 
d " 2(bJ( I )(J) and on d . 2(b)(ii) . The plaintiffs 
den\ that eilher of these prOVISions are appli­
cable . ThiS IS a question of law. which depends I 
on the proper construction of the relevant rules. 
But the plaintiffs allege that II goes directly to 
the arbitrators' lUnsdlction and that the 
arbitrators cannot determine It " Uillmaleh' the 
mailer . the\' sa ... . rests WIth the Coun and II IS 

- . . -•• -•. ~-"--i \"" ... ~.~. "jo~~:.s:r:..,. ....... ,\ '(:~,4 ' -.::: . ," - ., . " . 
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therdore appropriate for Ihl~ Coun to decIde 
the question . The arbitration cia Uk I ~ In the 
Widest terms and comprehends-

Any dispute anslng out of this cont ract. 
including any question of la ..... a n sln~ In con· 
nectlon thereWIth . 

Moreover. II IS common ground that the rules 
which contain the lime hm lts are Incorporated 
by refe rence Into the twO contraca . For present 
p~rposes the rules can be read as If Incorpor­
ated in extenso . The defe ndants are therefore 
see king to rely on a contractual ume bar 

I 
defence . It is of course a question of law 
whelher the defendants' construction I ~ nght. 
but \I IS a question of law "anslng 10 connect.lon 
therewllh" under the con lractS . 

With charactensoc skill. Mr . Aikens has 
attempted to dress 11 up as a pomt of 
Junsdlctlon (If I may use that expre~lon In an 
inoffenSive sense) . but I am constramed to sa'Y 
that the argument cannot survive analYSIS . It is 
a maHer squarely v.,lthm the rderence . It 
relates to a defence that the defendants WI sh to 
put fON 'ard whIch anses directly from the 
express terms of the contract. II IS no more a 
Junsdlctlonal POint than the question of the 
appllcablht y of an excepllon clau!>e under a con· 
Iraci contalnmg an arbllralLon c\oIuse "" ould bc 
a Junsdlctlonal point 

A number of deCISions ""ere mentioned 10 

argument. only one of "" hl eh I find of oIS!t lst­
ance . If suppor! for m~ CtIm:l u~lon I ~ needed . I 
conSider that !>Orne IS .. ffo rded b~ the decllolun In 
Cop~ I. COpt'. (1885) 5: L. T 6lJ7 . The head­
note conveOlc ntl\ ~ta te~ the faCls and the Issue 
before the Court : 

A partnershIp was conl1nued afte r the 
explrallon of the terms speCl hed In thc 
articles of partnership. The art Icles conta ined 
an arbitratIOn clause . prOViding, In effeCl . 
that all disputes or questions respecun~ the 
partnership aHal rs. o r the const rucllon of the 
arucles . should be rderred to arbitration. 
The re were aiM> cla uses provldln~ fo r the 
purchasmg by the continuing partner~ of the 
share of a decea~d partner . 

An action was brought b~ the executors of 
a deceased panner agamst the survivin g 
partner for the Winding-up of the part ner­
ship. 

The defendant moved fo r a sta \ of 
proceedmgs and a reference of the malleT) In 

d1fference between the p:lrlleS to arbmal lon 
O ne of the quesllom was. whether It wa~ 

fo r the court o r fur Ihe .lTbllralor!> to deter · 
mine whIch of Ihe d~ u scs in the artl de:o. . oI od 

in particular whether the purcha!tlng clauses. 
applied to the partner:o.h lp so ca rned on after 
the exptratlon of the term. 

Mr . Just ice Kay held : 
that II was fo r the arbitrators. and no t 

for the court . to de te rmine whIch of the 
art icle!> apphed : and that a ~t3y of proceed· 
Ing.s must be dlTccled . and a reference of all 
matters 10 difference to arhltrallon . 

The follOWing passage in Mr . Justice Kay's 
Judgment IS of some Int erest (p. 609. left· hand 
col umn) 

But the first qu~tlon which I have to con­
Sider IS. whet her these are not ma11ers to be 
delenmned b!! the arbItrators , It IS urged 
they are not because the arbllTators are not al 
hbe n y to deCide the extent of thclr lunsdlc, 
non . and It IS said that the ground ought to be 
prepared for them by the coun declanng 
what pan of the an lcies . If any . appl ied to the 
partn.:rshlp at the death of Thomas. To M>mc: 
extent thiS argument IS acceded to . for \I IS 
admitted that the coun ought to deode 
whether the arbitration ciause applies or nOt 
But wh ile full!! appreciating the 109:enullv of 
the arg:ument. \I seems to me that the dlstlOc, 
rlon IS thiS: that If the arhltrallon cla use docs 
not apply . the arbitrators would h'l\(' no Jur· 
Isd,ctta n a t all. and therefore tll refer that 
quesllon to them woud be tu ask them to 
deCIde whether thcv h:l\(' :10\' lunsdlCtlon . 
But Ihe Ot her mailer In difference - n;tmeh . 
whether the purchaSing cJ~ u:o.e !' a rc applleabic 
- IS not really a question as to the !umdlc, 
lion or extent of Ihe Junsdlcllun III the arbl' 
tra tors. but IS one of those question,. either 
of constructIon of the articles. m of the 
extent to which the'Y should be apphed In 
wlOdtng·up the partnershIp , which the pa nIcs 
to these an lcies In tended to wllhdra"" from 
the Junsd lctlon of the ordlnan tTibunals . and 
to submit to arbllratlon lOMe ad The 
arbltrallon clau~ IS In term" unu~u:l lh com· 
prehenslve . It applies after the explrallon o r 
determlnallon of the pannershlp . 10 'oIlot!' of 
any dispute . doubt . or question between the 
partne~. thelf tespectl'Ye heirs. executors. or 
admtnlstrators . either on the COnstruction of 
the deed "or respecu n~ the accounb . trans. 
act ions. profits. and losses of the bustness of 
the pannershlp. or the disso lution of thc 
pannershlp. Of any o ther dispute what"oe\'c r 
touch ing: the partnership .. Ham" La r~er 
words could hard ly have been em r lu\'cd 
These gentlemen Seem to ha\t' prO\ ldcd ~lIh 
anxIOus care Ihal !>uch q ueSllon~ u" Iho!tc 
""hlch have now aosen should not ht' made 
the !tubJ ect of Iltlga lion The dut, Olthe cuun 
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IS to ca fT)' out theIr deliberately expressed 
Inlentlon. 

I need only add thaI there IS In tne present case 
of course no Issue as to the construction of the 
arbit ratIOn cla use al all . The Issue relates 10 the 
applicability or Olherwlse of time limits sel out 
In the rules . 

It fo llows that I have come to Ihe conclUSion 
that the pi am tiffs' case on thiS aspect must fai l. I 
only add tnat on broader grounds I take: the 
view that the view put forward by Ihe plaint iffs. 
If acceded to . would inlroduce a most undeSir­
able opportunity for Judicial intrusion in the 
arbitral process dunng the course of tne refer· 
ence WIth an attendant nsk of great delay and 
substantial mcrease of costs. It would be: con­
tury In my view to the ph ilosoph y underJYlng 
the Arbitration Act . 1979. and the philosoph y 
re~atedl y enunClaled 10 Judgments of the 
Court of Appeal and the House of Lords stnce 
1979, I conclude Inat the platntlffs must fallon 
IhlS pomt. 

That bri ngs me to the second way In which 
It IS argued that the application fo r a stay 
ought nOt to succeed. The reason here 
advanced IS as follows. On behalf of the plaln­
IIffs 11 IS submItted that althou~h a stav IS man· 
datorv If s. 1 of the Arbitration Act. 1975 . 
applies . one of the gateways from the oper­
ation of that sectIon l!i. If the court IS S3l1sned 
thaI there IS not 10 fact any dispute between 
the parties With regard 10 the matter agreed to 
he referred . 

The way 10 which the Cou rt . faced ..... "h Issues 
10 relation 10 competing O . 1-' and sla v applt· 
cations. oughl to approach the mailer was set 
OUI by Lord Justice Kerr In Snhlo Ltd ~' Stot~ 

Tradmg Corporatlo" . 119861 I L1oyd 's Rep. 31. 
AI P 33 Lord Justice Kerr puts the matter as 
follows: 

If a pomt of law is ra L!toed on behalf of the 
defendant !i.. which the Court feels able to 
conSider without reference 10 contested facts 
Mmply on the submlsSlon~ of the parties. then 
It IS now settled that In appllcauons fo r sum· 
mary Judgment under O rde r I" the Court Will 
do !>O In o rder 10 see whether there is anv 
substance In the proposed defence . If II con'· 
cludes Ihal. a" hough arguable . the poi nt IS 
bad . then It will give Judgment for the plain­
tiffs . If the contract between the panles 
conta ins an arbitra tion clause to which sec­
lion I of the 1975 Act apphes. then the Coun 
l!i nOt Ihereby precluded from consLdenng 
whether the re IS any arguable defence 10 the 
plaintiffs ' claim . Ir the Courl concludes Ih al 
the pliunuff IS clearly nghl In Ja ..... Ihen 1\ Wi ll 

stIli gl\l~ ludgment for the plaintiffs .. But 
If the Court concludes that the: plaintIffs arc: 
not clea rly entitled to Judgment because the 
case rimes problems which should be: argued 
and conSidered fully, then II will give leave 10 
ddcnd . and II III therefore then bound to 
rcler (nc maner to arb.frauon under section 1 
of the 1975 Act . 

The: prese nt case IS. of course , different 
Inasmuch as Ihc poslllon IS that J have an orig­
inating summons asking for a declaration 
before me and an application for a slay. but I 
take the VIew thai I ought 10 adopt the same 
approach as Lord JuStlce Kerr adopTed in the 
C~ of S~lhIQ . and I should add with the con­
currence of the other members of the Court of 
Appeal. But In my judgment there 15 a bona 
fide question of law here . In particular I con­
SIder thai th~ words " for goods sold". which 
appea r m ct. 2(b ) of the FOSFA rules , are 
capable of bemg construed in the manner put 
fo rward by the defendants. and in particular I 
take the view that II IS a poSSible construction of 
the rules that tho~ words should be read as 
being shonhand for "contractS for goods sold" 
If Ihat IS correct the tIme hmlt prov;ded under 
2(b)(1)(3) would be: apphcable in thiS case . It is 
al!lO arguable that the scheme of cl. 2 proVldes 
su pport fo r thiS construction m the sense that 
the genera l 1A1ordlng of the headmg together 
With the layout of ti me limits m respect of 
claim .. (e1aung to quahty and condit ion. and 
other cl aims. are Intended to crc: ate a compre· 
henslve code . If that IS M>. that would be a fac­
tor supporting the defendants ' const ruction . 
Lei me make ab!>ol ute lv clear however that I 
express no concluded or tentat lvc: VIew as to 
how Ihl!to matter should be: resolved. That IS a 
mailer fo r the arbttrators. But In my Judgment 
the polnl IS emmently ar~uable . I am fOnlfied m 
thiS view bv the factlhat II appears to have been 
Ihe \'leW Ihat appealed 10 Mr. Jusllce Bingham 
(now Lord Justice Bingham) dunng the course 
of earher proceedings . I funhermore take the 
view th31 thiS IS a case where commercIal arbl' 
trators who are familiar ..... lIh a whole spect rum 
of FQSF A disputes and arbitrations . may con­
ceivably be In a bener posItion than the Com· 
merclal Court 10 deCide on Ihc: construCllon of 
these pa rticular rules. I do not however rest my 
Judgme nl on Ihal conSiderat ion . 11 IS suffiCient I 
to say Ihal I am satisfied thaI there IS a ge nuine 
and real dl~pute . 

BOlh planks of Mr. Aikens ' argument that I 
Ihe 3Cllon should not be staved have been 
reJected It fo ll0w!i thl !i. thaI the appitcatlon for 
a ~ tay of the onglna ung mOllon ~nould be 
gra ns ed 
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That leaves o ne last matter for me 10 deal 
with 10 this Judgment and IhaiiS the: appitc3tlon 
for a stay under s. 27 of thc: Arbitration Act 
1950. Here I have listened to an interesting 
argument by Mr . Aikens In relatIOn to a 
numtx:r of problems thai ansc . The position of 
thc plaintiffs yesterday was that I ought to 
decide thai matter. In the ailcl'"natlvc I ought to 
adjourn It. but that I ought not dismISS the 
apphcatlon. I was Informed IhlS morning that 
the plaintiffs' poSI tion IS tha t I am Invl!ed to 
adjourn Ihat pamcular appllcauon. The 
defendants yesterday IOvlled me to adjourn that 
application but reserved [helf posItion If the 
mallcr was argued oul. The prescnt position as 
1 understand II IS that thc defe ndants would 
prefer me to dismiSS thl! application bul. as Mr. 
Plckenng put It. he IS conte nt If II IS adjourned. 
Both parties accept that It IS Within my JUrlSdlc, 
tlon and Within my discretion to ad lourn It If , 

regard that as the appropnate course to take . It 
IS of co urse quite poSSible Ihal the arbitrators 
may find that the time limItS are not applicable . 
If that IS so. thiS applicallon IS of academiC 
Importance o nly. It is further possible that they 
may take the view that the ume hmils are appll ' 
able but that In the exercise of their absolute 
discretIOn an extension should ~ granted . In 
that case o nce: again thiS application IS aca­
dem ic . 1 should also add - and J emphaSize 
that I have nOI heard Mr. Plckenng on iI- that 
I do not regard thiS applicall on as a Simple one 
at all. I rega rd 11 3S Invo lvlO(!. a num~r o f com­
phcated que~lIons . 

In all the ci rcumstances I ha ve come to the 

I conclUSion that I ought simp'" to adjourn that 
application at thiS Mage . granting at the same 
li me Ii~ rty to both parties to apply . 

I ~heve tha t I ha\'e dealt wllh all the Issues 
that anse . 
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