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55 UNITED RINGDOM: COURT (F APPEAL — |4 October 1985
€ [ &tk Einers Lid, o, State Trade Corporaiion af frmaia Ltd, *
Eflects of an darbitration agresmenl on mudicsal proceedings he-

{erral of the entre dispute 1o aroitration

Sce Part 1. B.1)

Lard Justice KERE: This & an appeal I6om &
jadgment giveri by Mr Jusisss Samuighton on
A, 14, 19HS It &rvses oul of & ..'i.'-'1lr|h._5 dated
July 18, 1983, for the sale [ob, West Coagf of
India podt @l 11000 tonnes OF jugar oy Lhae
defendaniy, the State Trading Corpopdiin i
Indas Lid., to whom T wall refer as the Seilersy) 10
the ploindslfy, 1he buyers, 5. L. Sathig Liness Lad.
There was a sub-tale, 00 1he sameiCrMmEslve 25
o price, Bat the Court has @il Jooked at thal
sub-cantract by Seihia io Cafgil~ddo mot gve
their fgll mame bechuse™ Ve Nbave nol Per
referred 10 0 — and (hén a frthey sub-sale 10
Golodetz — and again | Sgnat pve the name
fall — who were Wiedilal boyers in the sarng

Thiere afcse @ditpute between the sellers and
| the bpvers as 18 wheiher the sollery were lable

l [or demusTage. Icr & JEMAITAge provision. 1o
{ winch Rowfll surn in a miment, had boen
. incorpagaheaddnie the sale contract
= [he text i peprocec el i 1.1 |

Ol |1, 1954, ihe bevers nausd & writ for
3R 84 B, Clisimsiag that s was (Be amount of
WEmErage owed o them by the sellers, wnder
1he contract of sake . AMNernoirvely they sbmined
that there had been & concluded agreement
petween ke parties seitling a dispute a5 to the
demurrage, whereby the seller ksl agreed 10
Py EINIS Sl

O Jan. 2 19835, the buyers issued n summaons
ufder O3, 14 [of summary jodgmend, and shorily
thereafter, on Jan. 29, 1959, the sellers ssusd &
SLEMImIENE 10 @y the action because the coniract
contamed an arbeiration cloose. In the corcum-
stamces of these parsies, this is gaverned by & |
of the A rsirdlaon Act 1975

Ihese summonss cume before Mr Jusisce
Slaughton on Ape, 19, amd he dexit forss with the
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buyers spplication for summary pudgment, He
concluded that there was no arguabee despuie
berween 1the paries as io the sellers’ habalay for
demurrage, although he rejecied the albernative
comtention of an agreed settlement, He
sccardingly gave judgment for the buyers laf the
amouni clained, snd having done w0 concluded
thoi there was nothing lelt i@ reler o
sritraien. He sccordingly made no order on
the sumrmons 10 stay the acTeon

1 meedd nof reler 1@ the prowvisens of 0. 14,
which mre well koown Buf @ m imparast 1o
e o mend that & | of the Arbitradson Act,
[9TS, oblages the Coart 1O SLay & Roemn and 1o
refizr the imatier io arbsbration unless D £06i 5
wimsfed — and | resad the relevant words —

that there & not o foct any dispube
between the parties with regand o 1he natler
agreed Lo be refermed.

Thie submibsssons of bl porties o ey
procesded on the bass thal the summansy
ynder ). 14 and 4 | zre the reverse Ydes of
the sanw co, and we have beep refermed o
Mostill and Boyd on Commercial AsbifTation al
. BRI, ‘Wuhou! evpressing any wonclsded
Wi o ever s Thing Wi s Sl ChgTe, il ST
1 mE kst the position off bwefmmorued das
[odlows. If & potnt of lgwis ralked on behall off
the delendanis, winch) thivlsfur foch abas 10
conieider wathowi relerenes io conbesied Facts
samply o0 1he sulfimiesians of the pnarmes, 1hen i
% now setlled iRaiffapplications {or summary
pudgment weleg O 14 the Coort will do so n
arder 1o el whether there = any substance in the
proposed defenee. I it concludes that, although
drglagbla the pomt 1§ bad, 1hen oo will grve
judgraent Ror ihe plasndells. Thia course will b0
ho\lOpied where thene is o counler-apphcation
Yarw siuy of the scuon. |1 che conirast beiwesn
jheNpartiey coniging an arbeiranon clisse 1o
wiich 5. 1 of the 1975 Adl apples. then the
O onil 18 Bal thereby precluded [rom oonmdering
wheiher ihefe B any anfuable deferde 1o the
plasritulls’ olaim, I the Cowrt concludes thal the
plusnidl s clearly raght 1@ law them o well stell
e judgment for the plaintifs In the same
breath. s it were, il will then have decided thai
m rendiiy (herg wid f0f on [&ct @y dispute
nelween the parties. I the Cowrl im sabisficd [hat
e plainn s &re clesrly right in law, and that ihe
defendants have nd angusblke delfence, then il wikl
noit @vasl the delendants bo have ramsd a pount of
law wihach the Cowrs con see i in fact hadd. In
thiose curaimEtances Ve defendanis cunnol be
heard ‘o say thal there was & dispuse 10 be
referred o arbitrodson. Bud o ihe Lourn
concludes ihar ihe plambifls are A0l Shkkirly
eniitled 1o judgment becouse he case rases
problems  which should be orgued and
considered fally, then it will give leave 1o defemd,

&nd il i theretore Lheén Bownd b0 reler the maller
10 arbeiration under «. | of the 1973 Act.

I shomibd add, for 1he sske olocompletencss,
st in peldiea 1o applicatigne J&0 sammary
nidgment wiuch raise o bage Wsue/of low, the
pariees may of courss agpte 1B Atk the Court 10
dacide 145 &% 4 prelimenary/Or 8 ihe only, Bmasue
in the action. Hut i fhefhdn, ot do so snd the
Court docs m cofasdes) that the plammtiT
emtitled o summary sudgmend, then ibe Couwrt
should nat imvesilgace,s clearly arguabis delfence
By gouig Narfhemiorder 10 docsle whether the
delendan/™ sotiention & in fact cormect, anxd
ihen give lexpe o delend. That course was
emphaycsllysroecied by thos Coum o the
uafeporing case of Piaemous Lrd v Welbeck
dneermgriominl Lod, on Ogt, 11, 1984 (sranscript
Mg B4 1631, The proper coure, il the Court
comsicders 1Rl the plaanisff s or may not be rghi,
& simply w0 gve leave o defemd, and
mooordingly. o Casei whers hEME 8 On
srtviration clause, 1o refer the whode dispute 19
arfuiration. [ say that becamse both Coursel
bBefore s, withaut any aghement hawng been
conecluded between fhe parties to abrogale the
arbvirafion classe, told us ihal they amd iheir
cliests wonill wish thas Coairt Baally 1o desaids
the gueslion of consinuction raised in this case,
to which | turn in 8 moment, That woeld mean,
or could mean. that if the Cowrt was oot satisfied
that the plamntiffs were nght, 11 would give a
ruling on 1he legal possiich betwesn the pErmies
it favour of the defendanis, bul would then be
hound fo refer the remainder of the dispute to
1he arbatration triunal m s saatean where thal
iribunal woald be bound by what, ex hypothesi,
the L owrt will alresdy have decided on ihe
fuitiain ol cohslfuction,

| woowulad. vy Tior iyl ox wirongly as | Can tRhar
such & course woulkl orésle &m  dmipossible
pomifion. I would resull ;moa dispate — ansl by
“dispaie” | mesn o bons fide smd resl dispuite
wiach i goserncd by an arbikratsn clagss —
bemy decided as o the law in the Cowrt, and the
remainder bemg mederred to arbitration, 1o be
deidt witly by an award. That woukl appear 10
cresle probiems wumder & | of the WYY
Arbatration Ad, and posibly als0 under the
MNew York Cosvendson. |1 womld ceriaindy be
conirary o the kegislation and practice ynder ihe
Arhitration A, 1919, In the absence of
agresmeEnl waiviniy 1he nght 1o arbitraison, such
dipuics must prima face go o arbdrabon,
whether they be dispules 4s 1o (et or law, or
muiked fuct and lpw, Apart rom sush “special
CA%EN  4d remEin under the poe-1979 procedure,
i m aaly oo hmised oumber of coses and
situatsms, poverned panly by the 1979 Act and
partly by the decmion of The House of Lords in
The MNerms, ||"'|H|| 2 Lll.'l:rl.'."\. Rep. =X, [1W82]
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AT, 724, and Aniaies Compania Noviera 5. 4.
Talem Rederierna A B, [1984] 2 Lioyd's Hep
T1%: [1985) A.C. 191, that the Court will now be
copcemed with meucy of law arsing undcr
coplfacts coblaming arbulration clouses. esen
shough the sole dapule My fum on an ssue ol
lawi.

M.‘,ﬂ.}' may kEave reservalions aboat  inal
regeme. but i & sow our lew. | would Bod be
prepared Lo accepl, 48 suggested by Lounsel 41
ooe siage of the argument belore us, thal the

may Agres thist an msoe of law romsed as
part ol a daspude 1 & MEET which has 10 go o
arburanon should be decided by the Lourt and
e remaindes referred do arbiraisoen. | would
regard that as a jurisdscaen = hadh al any rase
e Couri of Appenl docs nol possess and
cantod sccept by agreement. It would invalve &
Ip.i.lt En Lhe bnal deession BEleeen 4 jUdgImnend
the Cown apd =n arbsiration ewaid, Thal, s ul
present adviesd, ondy appesss o me 1o be
permasashle wnder 5. 1 of the Arbitriteea Act
1979, whath dogs Bl arse here, there haveng
heen no referonee 10 Arbdlratian

Widks this a8 backgrowend [ turn br=dy to ihe
pature of ihe dispuie n thes case | have abresdy
teleried 10 1he conirasl. 2 siraighblorward
contract oo Lob. lerms. 18 appsas o be the
sandard form ol sugar salé conbract uscd by
the Siade Tradeng Corporation of Imdia. W
MOCTariies 4 nwmbur ol poAked PRdsiorg,
gnd the ones with whach we arc concerre®l Bae
lhose 10 4 lengthy clogise ¥ | unoder the hesding
*Shipping Terms & Combitions ™, T provse:
i & oumber ol sub-paragraphs [5G ETFmy o6
whizh the Buvess mius! fix ihe chafepsdyewsel or
vessels, whai the chares ieren ST b2 in
relation to demurrage, despich, teudimess and
o lorth: asd thes sub=cl, 1K1 is 1B the following
fermis:

DespaitchiDemulfagoN st the  partisl ol
loading shall NNOr the scooumt of Selbcr
Despuich ging 1ie wved basm shall be
mmmumfial] ofhe demurrage rate.

The issae Betweefl the partios mowhetbes hese s
an abimahubidity o demurrage by ibe sellers
when thevvessel has m (aa become enbitled b
WEmTNTTaAgo of wSNcthelr 1Rk i\ 4 provialon in T
M T ol an indermnity 3 1hat the s=ilers can
gy be msde lable 1o poy such demurruge o the
bd¥ers have exther become lable w pay o or
lave i Tact pasd . For ihe purposes al Hhis
sppesl Mr, Dunmmg =l that il =
sdlcent of the buvers aby they wre Liable
153 jpaity il

et ENENE Wik O SETIES
LBCE NesTr
nafig Lo

RINETE

Lhay  Decaame

REy any detairTage il | clsar thal such laabilaly
would only have ansen under the sub-contract
weilh argell, T hee vensed was in Lact chariered, we
witit okl. by Golodetr., 1B iub-sibh-byvers,
evidently on werms which corresponded with the
rerms of the head comtraci of sale io which 1
Eave briefly relerred, and it @ ool o despute sl
che wessed am 1got Pecame enfsiled 0 demurTago
al ithe loading port 0 1be s of 335000 odd
which | have menioned. The busess 30y 1haf
ki bBeansg the position, they are enhitled 10 jaat
surm and thal there M Ho angumbes defence,
Aocordimgly ihey uak Tod pidgmem 1oF 4,

11 48 Shear 1Bal an Behall of ihe w=ilery vorious
makiers were rased m the edrtoydencs
before action, Bul med the poens Whoeeh | have
alicialy moidsingd. which WA eLrs T 10 hase
pocurred 10 anvbody wl Ml Niwe. Thal podant
pceuirred bo ihe sellery’ lwves shorily befoge
ihee . 14 bearsng aptl Neetwdriacsd Aurning thee
wrgument before Wiohudge. 18 is submittod thal
on the hass ol 4 musrsber of cases 1he prelerabile
b IEW and, deel, ihe cormest view — & 1hat
aib-cl. (k1A W 1he naiore of an indemnaky
rg, pei icmlarty By i meEErd Wy the
mi of ", Tha aulboriices

==y ¥, Lorapeid Sopd
20 o pudgment of mane
amd, B juidgments of the Court of Appeul
amprovimg 1he decimacn of  shghtly  diflgrent
spoindy im [19TH] | Llowd's Rep. 407, Samibacy
W owgs sasd op Behall of the sellers ihat oo
consirucinen 1n favowr of mdemaiy rmiher ihan
absoluie liabslity 15 supporied by o decifads ol
s Caiart ki o Ca, v Comporsi
Wercirnnie z (192iy ¥ LLL Hep
171, Om the oibier hand, on behall of the
biwers 11 18 said that neither of Those cases 15
conchusave, &t the prelefable COEICrECTR0G,
notwithsianding the words “Tor seller's
EEeoianl T, i in lavour of absolate bability, and
that i is well-known nowadays, & 1 sugar and
piker commodsiy trades, thai there may e
sifsng conbractie. Wl Ihe Fefull thai the vessel
will not be charered by the immediate buyen
il by some sub-buser. Therefore the buyers
Eligkl & fugd that 1hey therrmelves haye
nol chartered ihe vessel, wilh the resuld (sl they
Ihemechves Bave med sncisrred sy labaliay for
demurrage, af wny rude under any charter-party,
does ol piecliely thesn from claiming the
Appfopriaie summ. parcly on e basa ol
arsifumictig ihe final buver fas in £ acurred
EemarTage wnder the chorier DUy, Pevawss b
veisr] encecded s lavoime. [ hus dicabsl, W
a5 dief-sunplificd presfnbtabion of IHE fAENETS
abiich ard in dispule betwesn the pariss, but |
1RInk it can e seen (Rt e problem i dar from

K med wm oone al  very
i MW Bruale, fod oy 19
but in commodibe penerallby,
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wnes 0 s well-kpown that Lo.b, copiracts
nowadoys freguently  inCorporaie  provisions
dealing wih demurrage and despaich beiween
he parims 0 contract for sald, &8 thoigh one
were dealing with charfer-parises or balls of
adng

| do mivt Nnd chas sioe gy 10 resolve and |
am reluctant 1o express any viow o B oas a purne
matter of consiTucTion on the shon orgEnseEnts
wubmmitisd o Us Loday, A pamicular wnce s
pafms have agreed 1o submd any disputc wngder
1Hnis form of comract 10 3 rbunsl expenenced m
15is posticudear rade. | have in mond that snce
s case = governed by the 1979 Act, il B
impariant o have regard b whai the Howse of
Lords has saud wery larcibly aboul the weght
wheh ahould be attached 1o ihe views of trade
arbutrators, even on guestiors of law, et alone
Cases i which trade pracuices may pday o past, I
wikild Im Efy cvenl b unkledirable, n my vied,
for the Couri to regard this simgly a5 o Qo
Pt ol eonpnuction which maght b Sxpabieiol
bemng decided m favour of the buyerd ol
short argument whach we havegluad this
morndng. On the contrary, | am et the
clear impression that the sellers &~ and Mdo not
Wl B0 Pl it &Y Bigher and &xiEss b view o
i = have o strongly argushfe cuseand | am far
fram satisned that the Bugely am o Slearly right
that they are entiifed fp j@dgmiet

The Judgs appod™™) \have taken 1he sl
view aboul the afpuaish’ of the poimt wiheh |
Eave membonsE™NESEayE 81 p. 2] of the bundis

ihef & no)ewsdence that 1the plaisnifs
|— Ebafl m, the buvers —] have pasd
demiwrruge o the shipownerns or anyone else,
ofnhN they incETed any laabibiv e o make
sudh pwymenl. Prima M, this may well be a
comiyact of indemmity, butb, momy v, that s
nat sulbhcent 19 gt leave @ delend, N
Flhickey. m bus affrmation i suppsit ol 1he

applxcaiion [— that s, the application for
SUSTUITEATY [midEMEnt under L), 14 —| says that
the defondants wre justly @i eruly indebiigd 10
the plaimtiffs. Ths, the evidence s that the
plaintifs ane enlitled 1o 1he money

In sying that he was merely relerfing o ths
standard formal allegation in the . 14 atfidavn
ihae, i eMect, there = mad delence 10 (he achion
and that the plamtiffs are cntpisd Lo judgmaeni
Bat in this case the defendant sellers have rasced
wiwt i Judgs limseld recognizes (o b oan
arpuable delence. Hie says “Prima (ecse His. may
well be 8 comifacd o mdemisity . 16 e
cifviEmsmnges | cannot [ollow, widl &l doe
respect, liow BIF. Justece Siodghton oodbd be
misfied that the plaimels were ertitled 19
mudigrment. 11 o8 Feglit 10 add i5al Mr Jaooha, whao
bas appeared for the buyers on thes apped sl

Below, has noi soughl 1o support the Judge's
conchasssa an the ground o wisich | Bave Jussl
relerred,

Accordingly on dhis point [ afn lpfy weih 1he
clear verw that this i 4 difisult, and’ srguabls
matter, and i Ihose ciroBsinces Lhe proper
order is ave 1o defend. N 1580 nooeszanily
foflows that the wholgispulevmust be referred
I3 EFEnEralsim

Before concluding | should meniion that by a
crosd notice Heeebugees submeited, sy they did
bolow, that inere\pail been & senloment beiween
ine partesfehereky the wellers had agreed to pay
ihe demmurfege Jn guestson. There very nearly
was 4 silemend e this cuse, amd on the
coneEnondenoe the sellers have never dispuued
g labilny for demurrage in the sum o
ehmEinl. But what happened, as the Judge held,
s that befofe the Duyers agnoed 1o accepd the
demiarrags oflered, albent reluciantly, in liew of a
Jarger sum whech they had previouidy put
forawrd, the sellers coupied thewr willingness to
pay 1his amound with a settlement in sccaint of
ableped despacch owed 10 them i relabion (o tws
other vessels. The Judge ftook the view 1881 o6
the ielex exchanges, which | need nod go
Hhergaigh. there was o accepionce by the buvers
of &n wncondsisenal offer which relaied io this
iem ol demigrrage alone. (The claim far
despatch o the olher vessels is now slsD gomg
io arbitratson and may be reamted by the buayers
on the semalar ground (hat cthey have not
Fessrvex] ol Troms Cargall )

With considerable reiuctance | have come 10
the comciusion chal 1he Jusdge wad §uate raght on
thai tsae, Although all the merita, subject 1o the
arpusbuiny ol Lhes bare point ol law, ang
therefore on the side of b buwers, | can
pevertheleas Bnd no Bass for gving them
udgmeni

Accardingly | would gve unconditionsl lease
10 delond, rofer ihe matter (o aebairstion. as [
feel bound to do wnder 1. | al the 1975 Actin the
corcumstances of fhis Gase, and oblow ihe appeal

Lord disstice RALFH GIRSOMN: | agree that
the appesl shoild be allveed and with the arder
propased by my Lord, and | agree with that
Proposed order tor e felsnns which Y Laard
Iuxi given

Sir MY S BUCKRLEY : | also agree. [ do not |
mink 1 can ussiully add arvining.
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Wt teresl s L e fossiit thit they tncmsdlves Gad not yicuphgd
iferm  1frGin |'J..|:|'.i'l:|._; IJ'I.
Ippraprate sum o the Ral Puver e 0 Lo mcurted demus@apE Bacanss

f Cisindce Aef [GVETRE

T | | cachime wdemenr. wirh which Ralph Gillson .. and Sir

plem s figeizow #aEy
OTTANCEssl WIE ITACE, Aol IV im
thie SaELr trade Dus i b gemeradlf unde it i well known th

o 1V I E TR Ty IR0 Y SCRIENE With
I EOQFRITTIDG 1 COMIFACTIE [0OF S&ME, 14
ne wert doslmyg sith .':J."n"l.'].'l‘it. i olls ot ladeng

e irid w tor e Wourt o regard the misue semply a5 a
rt puaptt ot sirtach 1paplQ pf byte decided m Bavour of the buvers
1 it anguimertt. 4 t grivg he wan left with the dear mpression
£ thy i a N and hie was far brom sati

VoWerD ontithed (0 judgment
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