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Arbilro/ion - Award - Etiforctmtn, - Arl jon fa (n/orc( "w/:I,d - Agrt't,nCII I to submit c/isI!"' tS 
to arbilralion - Tim(' limit Jor bnnging aclion 10 (nfarct award - T"'lt limit SIX )'tars from dcllt 
on w/"eh '(a ust of arlion' accrwtd - Wlltlhtr limilarion J'uiod nmningfrom daft of accrual of 
~ng/ned cawst of action or from dillt a/brtaclt of implitd promist to ptrform awarel - Wllrtllrr 
brrlJrh ofimplitd promiJt giving rist to stparatr cawS( of action - Limit,,'ion Act 19&0, S ]. 

• 

b 

C 
II is an impli ~d t~rm of an agr~~m~nr 10 submi l 10 arbilralion disputes arising under oil 

contract Ihal any awa rd mad~ on a submissio n will be honour~d. A br~ach of thai 
impl i~d lerm arising OUI oflhe fai l ur~ 10 honour an aw.ard giv~s risc: 10 an jndepend~1lI 
COIUs(: of aClion /0 enforc~ Ih~ awarJ dislinn from Ihe orig ina l caust of aClion for breach 
of COlllIl..ct which gave risc: 10, anJ was Ihe subjt"ci malh~rof, lhe subm ission. J\ccordingly, 
Iht" l ime limit presc ri bed in S 7· o f the Limilation Act 1980, nam~l y Iha, 'A n action 10 d 
~nforct" an aw.cd' mUSI be broughl within six yt"ars from th~ dale on which ' t h~ ca USt of 
aClion' a((ru~d, begins 10 run frof1!1h.e_~le of lhe breach of the im plied term to perform 
Ih~ award, and nOI from I h~ dal~ orlhe accrua l oflhe o riginal causc: of action giY illg risc: 
10 Ihe mbmission, since Ihe 'act ion' and 'ca use of act ion' referred 10 in s 7 ar~ th~ 
illde j"'( nd~nl ca use of action for breach of Ihe implied I~ rm 10 perform th~ award and 
nOI th~ origi nal cause o f action (see p 41J II 10 P 4J4 a and c d, post). e 

Dictum ofSIe.sser LJ in 8rt/ntr Orltransport GmbH v Dmvry[19]J] All ER R~p at 857 
and F J BIC'tmtn Ply Ltd v GolII Coost Clly Council ( 1971) ] All ER 357 consider~d. 

Notes 

For rnforcrmrnl of an ubi . ralion awa rd , see 1 Halsbu ry's Laws (4th (dn) paras 629-'6J1. 
For thr application of the: Limitation AclS 10 arbitrat ions. stt ibid paras 514. 5 I 5 and 18 f 
Halsbury's Laws (4 th (dn) para 619. 

For the Lim ilOuion An 1980. s 7. ste 50( 1) Halsbury's Sl ilIUlc:s{)rd (dn) 1259. 

Cases rrfnred to in judgment 
BlCltmrn (f J) Ply Ltd v Gold CCltut CII)' Counc.'(1971) J All ER J5 7, [197 J] AC I ' 5, r 1971] 

J WLR 4J , PC. 
Brtmtr OtltranJI'Ort GmbH \' Drtwr)'[ 19J1J I KB 75] . [ 19 JJ) All ER R~r 85 I , CA. 
HClfIJdtn \' Harridgt (1670) 2 Wms Saund 6 I, 85 ER 672. 
NonJtt AllaJ In.su rDnCt Co LId \I London Gtll trrll/tlJWrDnct c(> tid (1917) 43 TLR 541 . 
Ptglrr v Rty Extrwli\·t ( 1948) I All ER 559, [ 1948] AC ]]2, ilL. 
5c(>u v Awry( 1856) 5 HL Cas 8 1 I, [184] -60] All ER R~ p I. 
Tur"tn' t\1.ri/lJ"d Hly Co L / 9 1 I ] I KU 8] 1, DC. 

Appeal 

9 

h 

The d~ft'ndanlS,l\ l au ld~n Engimering Co (Beds) Ltd, appea l~d (rolTllh~ ord~r of l\ lasltr 
Pr~bblt', da,~d I Augu~1 1983, dinnissing Ihe defendanls' appli calion 10.se1 aside an ordt'r 
da(~d 6 Jun~ 198] whneby the plain/iffs, Agronlel Mo(oimporl Lid, we re gi\'~n li be rlv 
10 enforce an arbitration awa rd dal ~d 10 February 1980 in Ihe same mannt'r as a j 
judgm~m , Th~ def~ndanlS also sough I a slay of eJitcu lion of Ihe order o f 6 Jun~ 198 3. 
Th~ facts are st'l OUI in Ih~judgmwl. 

41 $relicn 7 is SCt CUI JI P 4J9 II , post 
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• 
'The faCls are let OUi in the j udgment . 

Gtorgt Ntwrtl"n QC and Ttrtnct Walktr fo r the <kf~ndants. 
Rcgrr 8urldt),QC and Laurtt/ct Marsh for the plainliffs. 

orrON J. On 6 June 198]l\lasler Prebble made an ord~r Ihat Ihe pla inliffs be 311iberlY 
10 ~nforce, in Ih~ sa me way as a judgment or an ord~r 10 the same ~ff~CI , Ihe arbitral ion 

b award of Dr A l fr~d Ernsl, silting as an arbilrator in Zurich, dated 10 F~b ruary 1980. Tht 
ord~ r was mad(' pursuanr 10 S 2J o f , hC' Arbilralioll An 1950 and s J of Ihe Ar bitr.uion 
ACI 1975· The m~ler also made a funher ordu whtl~by Ih~ dt'ftlldalllS w~ re at Ii ~rly 
1'0 sel asidt Ih~ ordtr pursualll 10 RSC Ord 7 J , r 10. Th~ de flmdallu gav~ notice, and on 
I Augusl Ih~ mas t ~ r, hav ing htard argurnems (rom bOl h parti~s, ordC'red thai Ih~ 
d~ fC'ndallis' SUm lnOIlS ~ dismissed but ord~ r~d a slay of t'x~culion pending an ap~al . 

C Th~ plailll irrs are a Polish company and lIlanu(actur~rs of Urslls Tractors. Maulden 
Engi ll('~r;ng Co (BeJ s) Ltd ar~ an English lillliltd company in Bedfordshire. Ahhough 
minly speaking Ihey are nol the d~ f~ndants in Ih~ proc~tdings as al prese n/ COllSli tul td, 
I shall for conv~n itnce ref~r 10 Iht'm as such. 8y virtut of a fra llchi~ agretlllC'n( belwt~ n 
the pani~s the defendan/s wrre impont'rs and distribulors o f Iht' plailllirf.s· Iracton in 
Englil1J. 

d ,. is 1I('(essar), 10 S"II(, brkny the h istory of the lI1allt r. 111 abou l JUl1t 1965 IhC' 
dtf~l1dan t s approac hed Ihe plain/iff's ..... ith a vi~w I() tht' defendants d islribuling '''~ 
plai llliffs' IraClOr.s in th is (oumry. On 10 OC'cC'mber 1967 Ihe pa rli~s enl~red inlO a solt 
dimibulion agrtC'l1len l for fi\'~ y~ar.s , which expir~d on 10 Oe(~mbc r 1972. In OClOber 
1978 a fUrl hC'r agrt'~ I11 t' n/ , known as I he '(on.sign 111t'11 1 siores agretment', wa.s also eme red 
inlO bt'l ween tht' parties, which provided for storts to be held in Pola nd 10 bt: paid for as 

, and wh~1I sold. I illl nOt cO llc~rned wilh eith~r of these twoeat litr (ontrac IS. Outing Ih~ 
curr('ncy o f Ih~~ COn/ra ('IS, disagreements arosc: betwetn Ihe parlies, panicularl), in 
It laliollto spar~ Pdrts. On 15tpl~mbcr 1971 a furlhtr sole dist ribution agreem elll for 
fou r y~ars v.a'i ('/lIned inlO h~twun Iht' part in. It ('xpi rt'd 011 1 Se p, elllber 1976; Ihis 
l.b l ~ is critical as is r~\~a ltJ by sub.sequ('/ll eV~llIs. FU r/h tr diOiculties arose, particularly 
in Ih~ period helwt'~11 1975 and 1976. Th~ defendants' directors visi ted WarSdw, and t ht' 

t plain liffs' r~preSt'llIali \ t's visi ltd England with a ... i~w to r~so l vi l1g the differC'nres. In Ju ly 
1976 t"t partin l11et .11 Iht Royal Agricu ltural Show al Ston~ leigh Park, nC'ar Covt'nlry, 
ind in Augusl 1976 th('re was a furlht'r Illt't'ling in Poland. II would apllC'a r Ihal al Ih is 
lilll~ Ihe d~f~l1ddl1tS slill cOnic lllplal~d a fl1rth~r agrt'ernelll whtn Ihe tht ll curre lll 
agret'lncll t t':.pirC'd in St' plember of Ihil ytar. 

g 
011 11 Seplcmber 1976 (approx irnaltl) ," re(' "tt'ks aftC'r thC' agr~~IlI~1H expired) a 

n~w compJn) was forllled ca lJ~d Ursus UilOIl GO Li d. They w~r~ appointed suit' 
dislribulon of Ihe lractors in fllis coulltry ill place o f Ihe de(~lIdanl5 . 0 11 10 Ot:ct' m btr 
1976 Ille plainl ifTs, II I~ def~ nd,m ls and Ursus l\izon GU Ltd through Iheir repre.se nlal ivts 
Ill e' l al Ihe Smi thfield Show, and t he r~ was a largt mtasu re of agre~ l1I tnt helwetn Ih ~ 
I hre~ parli~s in respeCl o f cldilllS and cross·claims ~I we"," I h ~ pl,' illlifTs a'l d Ih ~ 
drft l1clalll s al Iltal l illl('. ThC' dtf~ndallls (omend Ihal it was agreed Ilta l Ursus Bi zoll GU 
Lt d should take o \'er all spart pa ns held by Ih~ defelldanu, and would be lesponsil-le for 
pa)'lllellt 10 th~ plain tiffs, Ihat Ursus Ui ZOIl GB Lid have fai led or refused 10 fullillhest 
obligalions and Ihe defendarllS ha\'t incurred slOrag~ chargC's as a r~sull. 

h 

i 

On JO Novt'lIIbcr 1979 Ih~ plaimiff.sslan td a I l igh Coun actif)/l agai nst the def~ndan(.$ 
for [Jo,ooo or 1Il01't' in resj"'(rI of spare pam. Th~ "l.J ll1li05· solicitors gav~ a gen~rnl 
euension of till1(' (or se rv ict' of the deft"nct'. 111 Jun~ 1983 (I hal is some Jt )~ars later) tht 
plainliff's' solicilors call~d (or the defellce in Ihat aC lion. Tilt' dt'ftnce and coumC' rciaim 
\O\~I't' served shonly aflerwards. On 18 De(~I1I~r 19811h~ d~fC'lIdJIIIS bega n thtir own 
action against Ursus Bizon en Ltd. Dirt'Clions have ~tn given in bolh actions. Ursus 
Bizon en Lid ha .. e becomt a Ihird part y in Ihe action belw~tn Ihe plaillliffs and Ihe 
J~f('ndallls. lJisco\'ery has rearhC'd an adva nced Stag~ but lI (' ilh~t ilction has y~t bt'~11 sel 
down. 
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J now ru rn 10 Ihe chronology of Ihe arbi u,uion. On 17 February 1978 Ihe plainr HTs 
made formal demand of Ihe defendants for the purchase price of 13 tracton, namely, a 
[34,16r5 1, lObe raid wilh in 14 days, and in defau lt the matter was to be presenled by 
the plai nt iffs for the dccision of Ihe arbilralion tribunal in accordance wilh rI 13 of Ihe 
5d!'e dislrihu lion agreemcnl d.1ted 1 Seplember 1971. Clause 13 provides: 

'All disputes, conlrovenions or differences which may arise belween Ihe Parties 
or of. or in relalion to, o r in conneclion wilh Ihe prestnl Agree-me-ni o r for Ihe 
br~ch Ihe~f Ihall be referred 10 and St:llled by arbi l r.llion. according 10 Ihe- Rules b 
of Arbilral ton of [Ihe] Economic Comm ission for Europe of Ihe Uniled Nalions, 
which are known 10 boI:h parties. The ubi lntion will lake place in Zurich. To 
conu ilule Ihe ArbilTa lion Coun each party appoinlS one arbilralor .. : 

The plainlifTs informed Ihe defendanu by Iwer thai Ihey had appoinred Professor 
Ludwiaak as arbirralor. On 11 February the plainliffs had laid their com plainl befo re c 
Ihe arbilr.llion cour!. II was appaTeni al an early slage Ihal Ihe defendanls delenniru:d 
not 10 lake part in nOT co-opcr.!le wilh Ihe arbilration proce-dure- 10 which they had 
agreed . They did nOf appoint an arbit r.illor. In defauh the president of Ih e- Zurich 
ChambeT of Commerce appoinled an arbirntor for Ihe defendanls. In OclObeT 1979 I he 
defendants' soicilon informed Ihe arbitralion cOUrt Ihat Ihe defendanu did not submit 
Ihelme lves 10 {he juTisdinion of Ihe cou rt and Ihey failed (0 pay the recognisance d 
requ ired of them. 

In May 1979 Ihe plaint iffs ' oTiginating complaint was sen l 10 Ihe defenJ ants. The 
ddendants did nOI answer o r even acknowledge receipt . In Occemher 1979 the 
arbit riltion cou n infonned the pan iesoflhe heari ng. On].o February 1980 lhe arbitrat ion 
court he.1rd Ihe claim, The defendanu did not auend, nor wtre rhey rtpresenled. Tht 
arbitration court Ihnefore proctedt'd in thei r absence. An award was made in favour of , 
Ihe plain'iffs in the sum claimed, narnely , [34, 16)"51 and il became a final award JO 
da)s loiter. On Ihe face of lhe award (par.! I I) Ihe lfactors were dtlivc.red 'in rea lisalion of 
Ihe Sole OislribUlonihip Agreemenl ofSepl tmber 2nd , 197]. . .. '; and lattr 'The discu~J 
delivery of Ihe goods should Ihus be rega rded as re:aliscd in accordan ce wil h the COlli Tan .. 

Before Ihe English coun Ihe defendancs have admilled lhe delivery of 13 tranors and 
Ihac Ihey have never paid for them. However, Ihty St:tk to argue (_, Ihat Ihe Iranon f 
were nOI supplied pursuant to Ihe sole dimibution agreement. bUi unde r a se parale and 
inJependent contract, and (1) thaI ahhough tht (raclon may have bee:n ordtrtd during 
the currency of Ihe Seplem bcr 1971 agre-e ll1enl, bUI Ihey .... ere nO! ddiH'red until afl er 
il had expirtd in Seplember 1976. 

The pla iOfiffs left Ihe award on Ihe file. OIl il wen~. No slep was lake n 10 enforce- the 
a ..... ard unt il 6 June 1983, Ihal is sollle 31 years afler it had become a linal a\'.arJ . No (J 
explanalion has been given for Ihi s delay. Two mel ltods of enforceme nt we rt opcn 10 
Ihe plaintiffs : (I) a convenlia nal act ion on the award commenced by a wril and 
subsequent plead ings; o r (1) a summary procedure provide:d by s 26 of tht Arbitralioll 
An 19 50 {which by virtue of s 36 of thai Act applies to forei~n awards}. and by s J(l X,,) 
of Ihe: Arbilralion Art 1975 (in respert of COll vtnlion awa rds). Si:clion 3 prm ides : 

'A Com'en lion award shall , subjert 10 Ihe: foll owing provisions of Ihi s AC!. he 
enforceable---{d) in England and Walt's. eh her by actiun o r in Ihe SiJ llle m anlier ,n 
Ihe a .... ard of an arb/ lra tor is tllforuablc by virtue of seCIion 26 of Ihe !\rbil t:atiull 
Act of 1950: 

The agreeme nr belwet'n Ihe parties provirlcJ for arbi lraliOIl in Zurich. SwilZ('riand is 

h 

a party 10 Ihe New York COIH'e lllion (I he Convelllio ll on the ltecognilinl1 and i 
Enforcemel1l of Fore ign Arbilral Awa rds ( 10 June 1958 : TS 10 (1976): Cl11 nd 64 (9 )) 
referred to in s 7 of the ArhilTation Act 197 5. Tht' plai llliffs im okcd the summMy 
proced ure by appl ying t'x parle unde:r RSC Ord 73, ri O, 10 "hich I shal l have to refer 
laler in Ihe (ourse of Ihis judgmenl . 

The: defendanu advance fouT (ol1len lions. !"irst, il is submilled Ihal Ihe action 10 
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enforce Ihe award is suture·barred by vi rtue: of the Limhat ion Act 1980; in parl icular 
, reference is made: to s 7 of that Act . which Teads : 

'A n action 10 enforce an award, where the subm iss ion is nOI by an instrument 
under sea l, shall not he brought afle r Ihe expin tion of six yean from the: dale on 
which the cause of anion acc rued.' 

Counsel for Ihe defendams has pre:sented an allractive argumenl in respcn of Ih is part of 
b fhe case, and has gi ve n me l11 uch ouse for thoug hl . lie submics that the ca use of action 

arises when Iht' breac h of Ihe origina l agreernenl occu rred. lilal is when Ihe defe ndJnts 
refused or failt'd to pay for Ihe tranors afle r delh,t'ry. This, fo r (he: purposes of Ihis 
proceeding. ca n be lake n to be lale 1976. Accordingly. Ihe six' )'ear Iimilal ion period 
elpire-d in about Novem ber 1981. Counsel for the defenJanlS coni ends that the 
proceedings roenforce: the award uken inJ unt 1983 were too late. l ie submilsthatthe 

c words 'ca use of action' in s 7 oflhe 1980 Act can onl), refe: rto the breach of COlllraCl and 
not to the award or a n ~' act ion to enforce Ihe awa rd. l ie relies on s J8 of Ihe: 1980 AC!, 
which defines Ihe word 'action' as ' ... an)' proceed ing in a COUrl of law, including an 
ecclesianica l court'. l ie su bmi ts thallhest' arc proceedings in a co urt oflaw 10 enforce an 
award . and I he plaillliffs' cause of action is Ihal I'rovideJ by tile coni raC! COnTai ning Ihe 
ubilTation cl ause. 

d In support of Ihese COnTentions counse l for Ihe defe ndallI s has taken me Ihrough 
various aU lho ri lies. and I hope I do not do him all inj llsl ice if I sta te Ihe pf()position 
short ly and refer (equally sliorlly ) 10 Ihe aUlhori t ies whic h he riled. Tht Sla rlillg point 
was Brtmt r Otlltlm J/",rl Gmb" I' lJrtwrv ( 19JJJ I KU 753. [ 19]) J All ER n ep 8SI. '.rcad 
the headnole (( 19Jj] I KB 753): 

• 

f 

g 

h 

i 

'On NMe:mhe r 19. 1919. a ch,mrrpa rl Y was made ill London which provided 
Ihat all )' dilpu le arising during Ihe execUlion of Ihe cliart erpan y shou ld be st il led 
by arbilralion in Hamburg. In 193 I, dispUies arose betv.eenl lt e panies which were 
submi u td 10 arbilraliOIl in Ham burg. and an awa rd [was} made agd iosl Ihe 
defendant for [20.9 13. 135.711., f'dy ment 10 be made ill Englis h (urrency. On 
November 29, 1932.l he r lail1l i(fs. who \10 ere a Cerman linn, ohlained tx pane an 
order Ih,lt Ihey should bra l li be n )' to iu ue a writ agai nsllhe dt' fe-ndanc ..... ho 'A as 
rt'5idi ng in France, c1ail1lin~ Ihe amOU11I dut' and pa)';!Ihle under Ihe a .... ard. and 10 
sen'e 1I00ice of Ihe .... ril 011 Ihe deCemlanl in hallce. 011 Jal1Uar) 5, 19JJ, Ihe 
derendalll applied 10 ha\e Ihat order SC'I aside. hUI Goddard J. dismisst'J the 
applicalion. On app<>al:- tlelil (anirming Goddard J.·s decision). ( I.) thai the order 
for se rvice OUI of Ihe jurisdiction .... as propt rl)' Illade under Order xi ., r. I(el. as Ihe 
anion baSC'd 011 the award was for Ihe t'nrorcement of a contract l1Iade wilhin the 
j Uf!sd ictioll-n3mcly. Ihe submission to arhittalioll COlllained ill the chanerpall Y 

Sless('f LJ reviewed the aU lhotil ies " ,li ich preceded Ih is decisiun at grca l 1c11&lh. and 
staled (! 19JJ] I KG 753 3t 764,1 19H ] /\11 En Itcp AS I al R'.i] ): 

' 11 wuu ld .ljll'ear. Illerefor('.t h,u Ihc ~rt'a l e r weigh I flf atlllio ril Y is in f.J\u urofdle 
view Ihal ill an anion on Ihe award Ihe action is It'a ll y founded oilihe "gteel11elll 10 
suh rnit Ihe: dilTete-ncc of v. hich Ihe " .... ard is Iht' rcsuh. Tile legislation J C.Jling .... il h 
awards suppariS Ihis view: 

lie then set OUI whal Ih .. 1 legisla lion 'Aas. and continued : 

'1 IIIeresting as Ilwst pruhlems are, ('\e n if tllcrt still be recogn ized h)' Ihe law stich 
all anion upon Ihe award il se lf ('Ahert' thtrr i" no oHter of Cou rt undeT the 
Arbiltalion ,\(1 . 1889, S. 11. or under Ihe Arb itralion (Fort' igo ;\ward.~ ) .'\(1 , 1930, 
neil Iter of wh ich htre appl y) as appears tu h,'I\'e- b«n cOl1l emplaled in th e case of 
IIf ... I5I It" v. lI11f ritfgt ( 1670) 1 Wms Sallnd 61. 85 ER 671) and ass umed by 
MdcKinl1onj. in Ihe NC'fskt AII1J5'"SUrQ"ct case (( 1927) 43 TLR 54 1). il is su n'clen! 
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for the purpose of ,he plaintiffs here to show thai, al any r,lIe, they arC' entilled to 
say ,halon their claim thty aTt suing on the charterparty made in London and mOre • 
~rlicularly on the submission to arbilnlion therein con tained.' 

Counstl (or the &fendanls submits that this case is lin authority for the proposition thai 
a uust: of action ariSt:s OUI of the agreement. He also referred to the <kcision of the Pri'JY 
Council in F J 8IotPntll Pry Ltd" Gold C(!Gst City CDlmol[1972] JAil ER )57. [197}) AC 
115· I quolefronl the hudnote([ 197J]AC Ii sal 11 5-116): b 

' In 1965 the pa n i6 enlered into a (Onlnel under which the ap~lIanlS (the 
COnirinor) undertook (0 u('cule certain sewage works for ,he respondents ((he 
council). Clause lS(t") of the con lraCi provided ,hal Ihe COlliractor .should be ~nt itl!d 
to intw::.s t o n all mon!ys payable to him hut unpaid from the date on which 
payment hf:came due, Disputes arose between the parties in the rour~ of which the 
council purported to rescind the contract and the disputes were suhmilled to c 
arbitration, On November 8, 1966, the arbitrator made an award in favour or the 
contractor, The council paid the sum awarded in twO insulmen ls on February 21, 

1968, and o n March 28,1968, By a writ issued on May I), 1969. the comractor 
claimed interest from No \'ember 8, 1966, on the amount of the award until 
payment under the terms o f the contract. The counci l demu rred to the statemen t 
of claim. The Fu ll Court of the Supreme CoUrt of Queensland by a majority allowed d 
Ihe demurrer holding, inter alia, that Ihe award superseded the rights under clause 
J ~{() of the contrac(. On appea l by the contractor to theJudiciai Com miuee:-I-Itld, 
dismissing the appea l ." thaI when an arbitrator filled a sum to be paid by way of 
damages fo r breach of contract the award created a fresh ca use of aClion superseding 
that arising from the breach, but it did not folluw that the cause of action which 
came into existence when the award was made cou ld not be said to have arisen • 
under Ihe contraCI which con tained the submissio n . , .' 

In particuloU. my anemion was drawn by both coun.sel to the following passage in the 
judgmenc of the Board (( 1972] ] All ER ]57 at ]6], [197 J] AC I I ~ at 126): 

'The award of an arbitrator d iffers malerially fro m a judgment. The pbintifT's 
r igh l to sue and the court's right to give judgment for him if he proves his case are 
not <k ri ved from the agreement of Ihe pa rties and the judgment when given is an 
enlirely fresh departure. The award of an arbi trator on the ot her hand cannot be 
viewed in isolation from the submission umltr which ir was made. II was this son 
of consideralion which led Ihe Coun of Appeal in Brtmrr Othrll~B' l(Irl GmbH v 
DrtwrY[19JJ) 1 K8 7S ] . (19JJ) All ER Rep 851 to hold Ihat an action brought to 
recover a sum awarded by an award made in Hamburg undu a submission 
contained in a contraCl made: in London was an acrion hroughtloenforce a con I ract 
made wilhin the jurisdiction and thdr Lo rdships th ink thdt the same redsoning 
applies here. The distinction be twee: n an award which muely e:stablishe:s and 
measures a liability under the contract and so dots not create a fresh cause o f actioll 
and an award of damages which superstdes the liability under the con tract and 
creales a fresh ~use of action, whatever its validity in other cOntexlS, dots nOl, in 
Iheir Lordships' opinion, govern the broad qut:S1ion al issut: here. Accordingl y on 
this point they agree with LucasJ that su ms payable under Ihis award albeit payable: 
in part by way of damages can be fairly said 10 fall prima facie with in the scope of 
cI JS().' 

Counsel for Ihe defendantS submits that on th is basis it is impossible 10 disentangle th e 
award from tilt: con lraCl, and that, therefore. the 'conventional period' (as he calls it) of 
six years'limilalion applies. 

He ad,nowledges thai there is a divergence of opinion among acade:mic w riu:n on this 
particular issue, and both counsel agree that there is no authority on Ihis fundamental 
question, J was referred to RUULII on Arbltralion (10 th edn. 1981) p 4, ch I, s J . Under 
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'The Limitation Act and Arbitration'. and sub-headed 'Limitation Act applies 10 
, arbilralions,lhe text reads: 

'The Limitation Act [19801applie:s to arbitrations as it applies 10 actions in Ihe 
High Coun and the making. aflua claim has become stalule·barre:d, of a submission 
of it 10 arbitration, ~s not prevent the statute hf:ing pleaded. ' 

Later under the headi ng 'Anion Upon an award', the follOWing passage appears (at pp !;_ 
b 6): 

c 

d 

I . T""toll1 (o,"mtnct'mtn l of arAlralion. 
The period of limitation for Ihe COlllmenCernl' nl o f an arbilralion runs frOin Ihe 

dale on which . had Ihere been no arbitration clause:, the ca use of action would have 
accrued : "jUSt as in the ca~ of actions the claim is 1I0t 10 be: brought afte r the 
expiration of a speci fied number of years from the dale on which the cause of action 
accrued . SO ill the rase: of arbilra tions. the claim is nOI to be put forward afler Ihe 
expira l ion of 11t(' speci fi ed number of years from tht date when the claim accrued", 
[That is a quote from Ptgltr l' Rly ExUuliw (1948) I All ER S59 al 562, (1948) AC 
]]1 al Jj8. Even if the arbilration clause is ill the "ScOlt v. Ih-t'r)'" form [s« ( 1856) 5 

HL Cas 811. [1 84j-60) All ER Rep Ilthal is, the: re is provis iollthat no rauSC' o f 
action shall acnue in re~pect of any matter agreed 10 be refNred unti l an award is 
made, lime slill rUl1s from Ihe 110rmal dalt whe:n the cause of actio l1 would have 
accrue:d if there had been no arbilrati on clause. [Thai is provided by s J4(2) of tht' 
Limilalion Act 1980,), 

Cou nse:l for Ihe defc ndant s refcrred me 10 the language of s 14(1) and prays it in aid ill 
support of his SUb ll lissioll . Lalcr RIIllt'1i conlinuts (al PI" 6- 7): 

• 'TIlt SlCI III't' . 

An implication IIial arbitration proc('edings SlOp time running may be gleaned 
from Ihe prO\isions o rthe limitation ACI 1980, sect ion j4(1) thai ilS provisions 
"shall aprl) to arbitrations as Ihey aprl)' to actions in the Iligh Court ." But sct' l ion 
7 [10 which I ha\e already referred ) provides that an aClion to enfo rce an award must 
be brou~lu wilhin six yea rs of the lime when the "cause of aCliun" accrued. whilsl 
leavi ng il unclear to .... hat "cause of act iOIl " reference is intt'uded: 

This high lights one of Ihe problellls I ha\ e 10 colISider. The H",U cont inues: 

' " would appear t hal , as observed above . e,'en if Ihrre is a 5,'011 v. A \·t ry clause, the 
cause of acti r)l1 iSlhat which Ihtre ..... ould h;)\e ht-en had there bt'en no arhi lralion 
clatlse. If. there fore, eve n an express all t lnpt to Comtilul e the award Ihe "cause o f 

g action" does not ha\ e e ffect for Ihe purposes of Ihe Limitation Act-a l least as 
regards sect ion J4-il would req uire good reasons for cOlIStruing "cause o f action" 
as mea ning tIl e award in sec tio n 7; though the re(ercnce illscction 7 10 "submission" 
may be il1lended 10 gh'e the expression "caU$( of actiOiI " a dHferel1l meaning in 
section 7 fromtllal which it bears in $(ct iol1]4 .' 

h Later." hen conSidering Ih e aUlh orilies. Illy alle ntion " as lira" n 10 Ihe folIo" ing passage 
in Russt" (at pp 7-8) : 

' In former edit ions o f Rilsyll (sce e(!: 181h ed n, p 5). Ihe case of Tllrntr v, Mirll.md 
Railway ([ 1911 J 1 K8 8j1) was relied 011 as establishing Ihal the "caU$( or action" 
was the award. But frolllthe fuller account IIOW gi\'cn, it can be seen Ihal the rcllio 
was t hal in Ihe 1101ll1al case Ihe ca use of ael ion is nOi the: award, and il was only so in 

j Turl1tr's ca.se because of Ihe special circu mstances thaI there was in Ihal case no 
normal cause of aClion al all. (The fell then 5(15 0111 in summary form the 
ci rcurnstances and tilc decision in Turn('rs cast', and cominues: ) This case appears to 
suggeSt Ihal Ihe period for enforCing an award arising ou t o f an ordinary cause o f 
action would sian 10 run from the dale of accrual of the origina l cause o f action, and 
not from Ihe mere dale of the award: 

• 
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My :mention, however, has been drawn to anol her res~cu~d publication, Muslill and 
Boyd CO"''''trddl Arbitration (198l) P 161, wMre. in a paragraph headed 'The btginning I 
of the limitation ~riod', there ap~rs the following ~ssagc:: 

'The momenl al which ,he period limiled for the enforcemt'nl of claims begins 
to run depends on the wording of the s(atule. In the cast of (he six·yea r ptriod 
under the Limh.u ion An '980. lime begins 10 run whtn .he cause ofaClion sued 
upon is (omplw~ . [Then~ is then r((erenee (0 ca rriage of goods by sea. The leXI b 
continues :] Ot her statutes have different provisions. For I he purpoK of thest various 
5l<1lU1 ory provisions. I~u~: re is no difference bclween arbitration .md aClions in the 
High Coun . There are. however, two poinlS which should tx: mr ntioned. Firsl . 
when an anion is brought upon an award. the six-yrar period of limilalion runs 
from the date of lhe award and nOI from Ihe momenl when Ihe claim arose:. for Ihe 
award ilstlf gives rist 10 a new ca ust of action. {A fooinole Ihen refe rs 10 Turner \' 
AHti/and RlyCo, 10 which I have already referred.], C 

Whh Ihe grealesl respect 10 Ihr learnrd aUlhors, I doubt if Ihe decision in Tllrnrr ,. 
AIHfltJnd RI)'CO{1911] I K8 831 is authoril Y for Ihal proposition. In tha t cast, no caust 
of action arose OIl all until an award was made and. 'hrreforr, ,hr aust of aCl ion aroS(' on 
Ihe award alone. However, lat er in the tame work, Ihrre appears the following passagr 
(at pp )67-)69): d 

'8. 08TAI NINC A JUDC IotENT OR ORDER 

Therr arr two ways in which a judgmrnt or ordrr can tx: oblainrd on an award: 
I By Ihr ~allrd "action on Ihe award"; 1. By an applicalioll unlkr section 16 oflh r 
Arbiltation Act 1950. 

I Arlion t"n Ihr (l" 'ard 
Parties 10 an arbiltalion agrer melll imp liedly prornist 10 pe rform a valid award. 

• 
If Ihr award is nOI prrformed Ihe succrss ful claimant ca n procrrd by aeliOl I in Ihr 
ordinary couns for breach of this implied promise: and obtain a judgment giving 
eITrct lo the award. The coun ma y givejudgmrnt for the amount of the award. or 
d.lIll .. grs for failure to perform the award. It may also in approprialt' casts. decree I 
specifi c performance of the award, gtant an injunCl ion preve ming Ihe lOS ing pany 
from disobeying Ihe award, or make a drc/aratioll thai Ihe award is valid, o r as to ilS 
consltuclion and eITecl. The aCliOIl is cOl1lll1on ly describt'd as an "action on Ihr 
award", and indeed il h3s bern suggened that an action may lie on <I n impl ird 
promise: contained in thr award it st lf withoullhe nrcessilY of pleading an arbit ral ion 
agrermrnl . [There is Ihen refrrr ncr 10 Srrm(r Otllransl'orl GmbH I ' Ort\\'I"\' ( 19J31 I 9 
KB 75J iilt 758-76 5, (1 9]]] All ER Rrp 85t at 854-857 in 3 foot nOi e which frads : 
'Slesser LJ ... discussed Ihe problr m 31 lenglh and eve nlually kfl it undrc ided.' The 
lUI cOnlinues:] We submitlhal the bruer view is that the pla inti ff must plt ad and 
provr bolh Ihe arbitration agrermrnt and the iilward; holh arr eSstltl ia l drmrnlS of 
his cause of aClio n. II has somel inles bern necessa r)' 10 drcide whelhrr Ih~ aC lion is 
"groundrd upon a COnlraCl" or is brought "10 enforce a contraCl~. [There is Ihen a h 
furthrr refrrrnce to Br(lntr Ot'flrdlurorl Gmb" \' Dr(wry, Thr lUI cOl1linurs :J Thest 
problems of classification necessarily gi\'r grealer weighl to ont o r OIhrr elefllrll l of 
Ihe ca use of aCiion, dr ptl1ding on fhe cireumslances. but tllry should nOI be allowed 
10 obscu re Ihe fact thai bc)!h e/rmenlS IIllist br presclil beforr Ih e plaintiff f31l sue. 
Thus, for Ihe purposts of the Limilation ACI 1980, it is !lrcessa ry to classify an aClion 
on an award rilher as "an aClion 10 rnforcr an award. whrrr thr submissiOIl is IIl1t i 
by an instrumem unJrr srar·. for wh ich the limitation perioJ is six ),e .... s, ur as "an 
aClion upon a speciahy", for which the limilalion period is twelve )ears. nUl we 
submil Ihat time btgins 10 run from Ihe dale on which thr implied promise 10 
perform Ihe award is broken, nol from Ihe dale of Ihe arbi tration agrrrmtllt nor 
frol11thr datr oflbe award.' 

• 
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I emphasise Ihe laSI sentence. Thus, if the learned authors arr correCt. the pla inlifTs are 
, not in any dinicullY and their presem procerdings are nO( slalulr·barred. There is. 

howrver, 110 authorilY 10 support Ihe opinion expressed b)' Ihe aUlhors. 
Counsel for the plainliffs submitted thai the views ex pressed by ,,",tustilf and Boyd are 

correCl . He Olaimained Iha! the action to ('nforce ~n award is an independen t cause of 
action . It is di sHnct from and not entangled with thr original cOluract or ilS breach. 11(' 
submiued Ih at tht re is an implied term of th e origina l agreement that an award will be 

b honourrd, and ifil is not honouled . there is Ihrn a breach of lhe impl ied Itrm, and l illlr, 
for Ihe purposts of the Limitation Act. begins to fun. He i1wiled Illr 10 approach Ihe 
authority of Brtrtttr Otflrd"sporl Gmblt \' DreU'ry [ 19H 11 KB 753. [19JJJ All ER Rep as I 
wilh some (3 rr . li e submitt ed Ihali lic (Ourt WllS primaril y concerned wilh jurisdiction 
of the Engl ish coum for thr purpose of RSC Ord I I. lie re ferred lIle 10 this passage in 
Ihat case ([ 19JJJ I KB 75,} at 764. (19JJJ All ER Rep 851 at 85 7): 

c ' . .. it is su ntcien l for, he purpose of thr plaintiffs he re to show thaI. at any rate. 
Ihey arr rnlhlrd 10 say that on the ir clailllihey are suing on a chartrrpan), made in 
London and more pan ic ularl ), on Ih e submission to arbilration Ihrrein co mained.· 

In 01 her words. he submilled, Ihe plain tiffs onl y "reded 10 substantiate Ihrir posi l ion 10 
bring themst lves within lhr jurhdiction nftllt English couru. 'Ir also rtferred m r to F J 

d B/C't'mrn Pty Ud v GoI(I Coast Ci'y CaN no/ [1971] J All ER 157. [ 19731 AC I I 5. li e relird 
on Ihis decision to suppan his proposition Ihat thr award of Ihe arbitralOr was in rfTect 
an awa rd of damages for bruch of conlract. He rrlied in pilnicular on Ihe passagr thai I 
have alread ), qUOIed and al1eulirr passage whi ch musl be fead wi lh it ([ 1972.} J ;\11 ER 
15 7 at 363. [I97JJ AC I 15 at (16). 

• 

I 

g 

h 

' II is lrue- as thr cases abo"r referrrd 10 show-that when an arbilra lor fixrs 3 

sum 10 be paid by onr pany 10 ,hr submission by way of damages for breach of 
Cbntractt hr award creates a fresh cause of 3elion supersedi ng tha t ariSi ng OU I of Ihe 
breach. But it does not appear 10 Iheir Lordships to follow from thaI Ihal Ihe cause 
of action which comes into u islence whrn the award is madr CiilnnOI be said 10 arise 
undrr Ihe COllIraCl which conl3ins the submission.' 

Cou nse l for Ihe plaintiffs said 11131 Ihr court was unequivocally saying Ihal jusl bt'cause 
money fall s due under Ihe con lract, il dOt's not mealllO say Ihat th err is 11,,1 a new cause 
of aCiion. On the con trary. hr subllli lled, there is a new and indepe ndenl ca usc of action 
flowing from Ih e award ilself and ftorn the failutr to acknowledge or honour Ihe award. 
He f urlher submitt ed that s 7 o f Ihe Limila(ion Acl 1980 should be given its nOli ura l and 
ordinary mea ning. Thr words 'ace ion ' and 'cause of '. as Illry appear in Ihe texi of Ihr 
stction, rrfrr 10 onr another. so as 10 havr Ihr eITt'CI su~e5l rd by Ml/s,,11 ,1111 ' &'yJ. 

Po i 

~ 

J ha ve considered these submissions will. great care and , 3S t havr alread) indicaled, I 
ha\'e found il a diOicuh drci sion to make. I ha\'e perustd the j udgmrfll of Siesser LJ in 
8rtmer O(/tr12lul'Orl GmbH \' DrtU'r), [1 9 JJ ) 1 K8 75J, [ 19JJ ) All En Rep 85 1 with great 
(;Irr. I havr come 10 Ihe conci usiollihal I m ust prefe r Ihe submissions lIIad(' b~' counsrl 
on bel larf of tile pl 'lilllilTs and rejeci the submissiuns ma,le 011 IX' i1a if of II ,e de femlalll s. I 
am salislied Ihal I can and should adopl Ihe approach of MIIJIIII Q'Iti Hcowl. In my 
judgment, Ihe aClion on thr award and the aClion 10 enforce an awa rd is 3n jl;dependent 
ca use of action. II is distilln rrolll and in 110 way r lltangled with Ihe origina l contract nr 
Ihe brraeh occ urring from it. as rd1ectcd in lite award. I have ClllIIe to Ihe conclusion 
that there is not hing repugllalll in imrlying sut h a tellll illlo Ihe COlll ract. lnlierd, in 
argument counscl for the derenJanis conceded Ihal such all impl ied term ('ou ld he reid 
into such a ('orurac!. In Illy virw. lhercfnrc. ,hel(, is such an implied 1("rmlh,1I all award 
~iII he hnnllulrd ",llell ;1 is II1Jd(". That ilnpl k d l("tlll is, (If I"IHlf';!,' , in Ih(' HrigillJI 
agreemelll of 1 ~rlel1lbe r 1971, and the implied Ie rIO {'QUI in lies. Ihal if I he awa rd is 1101 

honou red Iherr is then a breach of Ihal implied 'erm and til1lr tx-gim 10 run for Ihe 
purposes of Ihr Limilalion Act . If, as is conlt'ndcd by ('ouose-! fo .. Ih r dcfendallls. Ihe 
COnlra ry were 10 prevail it .... ould prCKluce a su rprisi ng rrsu lt . A siluation could ocrur I 

~ 
f, • , 

 
United Kingdom 

Page 4 of 5

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



t 

• england Law Reports [1985] 2 All ER 

.ud was made or handed down or made final more than six years 
.<n the limitation period had already expired. He suggested that this a 

.JC cured by the plaintiffs issuing a protective writ for the declaration I , 
.Ie arbitration aWilrd which is yet to be given. In my view, i[ is doubtful 

.ne courts would entertain such proceedings. It would also have the somewh.al 
oJ resuh that if the defendants had a counterclaim Ihey, too, mighl feel obliged to 

.ue a wril 10 proleCt Iheir own posilion. 
As I have already indicaled, when Siesser LJ in Brtmer Otltransport GmbH" Drtwry b 

considered Ihe problem he did nOI decide this maner bUI left it open. However, I am I b 
$o1lisfied Ihal there is nOlhing in what fell from Siesser LJ which prevents or is repugnant 
10 Ihe decision' have arrived at. I am further $o1tisfied thaI 5 7 of the 1980 Act should be 
given its ordinary and natural meaning, and thaI no special interpretalion is necessary 10 

give [he section its proper effect. So, where il $o1ys 'An action 10 enforce an award where 
the submission is not QY an instrument under seal, shall nOI be brought after the c 
upiration of six years from the date on which the cause of action accrued', it follows that I C 
the cause of action accrues (on my reading of [he sec[ion), from the breach occasioned by 
the defendants' failure to honour Ihe award when called on to do so. 

[His Lordship then considered the defendant's remaining contentions and hdd (I) tha i 
ahhough the plaintiffs' affidavits in support of their application for leave to enforce Ihe 
arbilralion award did nOI comply with Ord 7), r 100), the exhibits [0 [he affidavits did d 
so, and in any event the deficiency in the affidavits was a mere irregulari[y, within Ord 2, t d 
r 1(1 ), which could be cured by Ihe plaintiffs swearing a further affidavit s[rierly 
complying wilh Ord 73, (1) that the other defect in [he affidavits could also be remedied, 
(3) Ihal the arbilrator's award did nOI cOnlain a decision on any mailer that was not 
within Ihe terms of [he submission to arbitration, and (4) [hal the defendants wen: nOI 
entitled [ 0 a slay of execution, under RSC Ord 47, in Ihe aclion [0 enforce the arbilralion e 
award. His Lordship continued:] e 

However, in Ihe exercise of my discretion , I propose 10 grant a slay on terms. The first 
reason for doing so is Ihall acceplthe contention of counsel for the defendants Ihal Ihere 
has been an inordinale delay and Ihere would be no hardship for [he plaintiffs 10 wail for 
the lim ited period oftime until afterdelerminalion of the litigalion. Secondly, 'consider 
thai Ihere is jusl sufficient force in the argumenl of counsel for the defendants Ihal as Ihe f 
plainliffs have no regislered office and no assets wi lh in Ihe jurisdiclion the defendants f 
might experience some difficuhy in recovering Iheir money if my decision should be 
found 10 be wrong hereafter. I am open.minded as 10 how Ihis should be accomplished, 
but I Ihink Ihal al least Ihe money should be broughl into court, or, ahematively, should 
be PUI into a joinl bank account to which Ihe sol ici tors to both parties can be signatories. 
but I leave illO Ihe parties to decide between Ihemselves how 10 achieve Ihal. However, 9 
if Ihey cannol agree, I wi ll hear further submissions. g 

Accordingly the appeal against Ihe order of Ihe masler fai ls, and Ihe order which he 
made on the aClion to enforce the arbitra tor's award stands. The queslion of how 10 

implement the stay is now under further consideration. 

Arl'<'a' ofismis~d ; Slay of txtcution on ttrms. 

Solicitors : Zaiwalla &- C(', agenls for \Villiams &- Co, Bedford (for [he defendanls); Amhllrsr 
Br('",n "Iarlln &- Nicholson (for Iht plainlifTs). 

K Mydeen Esq Barristrr. 
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