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UN AFFEAL FHUM THE fArud COUAT OF JUSTICE
GUEEN'S BEWNCH DLVISLIUN (CUMMERCIAL LOURT)
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A
[ Roval Courts of Justios.
- Monday, 19th March, 1984,
Before:
o Before O
THE MASTER OF THE ROLLS Q‘
air Jonn Donaldson )
LORD JUSTICE FOX and ?
LORD JUSTICE STEPHEN EH?:E>
c o éﬂ
S.P.P., (MIDDLE k%’) LIMITED Acplicants
(Flaincirzs)
D/ (1)
| (2)
(3)
(4}
| (5)
} (6)
(7 : ] !
Hezpondents
E: [berenaancs )
J = S
(Trans of the Shorthand Notes of the Association of Official
hawdwritars Ltd., Room 392, Royal Courts of Justice, and
~!§§;Square* Lincoln's Inn, London, W.C.2).
F @ — — — —

HH. B. EDER (instructed by Messrs. Lovell White & King) appeared
an bepalfl of the Appllicants.

| MR. A. GRABINER. Q.C. and MR. P. LEAVER (instructed by Messrs.
| Loward Chance) appeared on cenall oI the Fourth-Seventh
G| Defendants) Hespondents.
|

MR. M. BARNES (instructed by Messr=. Slaughter & May) appearsd on
behalf of the (Second Defendant) Respondants.

! MAE. R. DOCGETT (instructed by Messrs. Henry Boustred & Sons)
appearea on behalf of Egypt Alr.

|
| - = = = United Kingdom
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THE MASTER OF TEE ROLLS: We have been concerned this afterncon
with an application by Mr. Eder on behalf of 5.P.P. (Middle
East) Limited pending an appeal against the refusal of

Mr. Justice Lloyd to nnEninuu cartain orders which he mace

against the varicus defendants.
The learned judge's order i3 in two part%q the firat
part of the order he had originally nrﬂaru@a H
"{1i) all debts due from the Eenunuwé?!£nﬂants, Third
Defendants, Fourth Defendants, @h Defendants and
Sixth Defendants to the abovhs ed First Defendants
[the Arab Republic of in the sum of US$18,000,000
be attached by way uf‘f:&urity for the Plaintiffs?
claims under an A ‘iflicn Award of the Iaternational

Chamber of Co r Court of Arbitration, Award T D/AS

- —

dated 16th vary 1983 [in an arbitration between the
plaintf:%ld the Arab Republic of Egypt].”
In the s nd part of the order, he had orderad that:
{$§§§::he Sacond Defendants, Third Defendants, Fourth
-

SR

gndants, Fifth Defendanta and Sixth Defendants be

*

rastrained from discharging or otherwise dezling in the

Fu~:SSX said debt= otherwise than by satisfaction of suech claims

until further order."

| The background to those two corders - which, as I havas
| said, Mr. Justice Lloyd discharged sarlier today - was an
G attempt by the plaintiffs to enforce an arbitration award
under the Arbitration Act 1975. The learned judge was not
prepared to deal with that matter summarily, and Mr. Eder
submitted to him that under section 5(5) of the 1975 Aect he

had jurisdiction to give what Mr. Eder desdnitedKigadom msecurity
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interest" to the plaintiffs and this was what the learned Jjudge
was doing when he made the original order.

Section 5 of the Arbitration Act 1975 provides in

-
-

subsection (1):

"Enforcement of a Convention award shall not refused
except in the cases mentioned in this se F
Subsection {(2) provides: O

"Enforcement of a Convention award ﬂé?iﬁe refused if the

person agalnst whom it is inviiizs;)5¥== -
b

(f) that the award has not ye come binding on the

parties, or has been @ side or suspended by a
compatent authnrit.~;; the country in which, or
under the law ich, it was made."

Then subssction (5): <:;)

"Where an a ation for the setting aside or suspension
of a Co on award has been made to such & competent
auth ty*as i3 mentioned in subsectieon (2)(f) of this

5 ivn, the court before which enforcement of the award

‘&F‘anught may, if it thinks fit, adjourn the procesdings

End may, on the application of the party seeking to

FLS:SSS enforce the award, order the other party to give security.

Let me come back to where I started. We are being asked
to make a holding order. Whether we should do so and on what
terms we should do so must take account of the view which we
form as to the likelihood of the apreal suceceeding or, indaed,
being really arguable. With that in mind, I have looked at
section 5(5) of the 1975 Act, and I am bound to say that
I cannot understand the basis upon which Mr. Eder submits that

this enaoles the court to give a security iMNiedKingdomy .
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plaintiffs: atill less do I think it provides any basis for
an immediate enforcemant of the award. Without prejudicses of
course to any division ﬁ; this court deciding otherwise upon
the hearing of the subatantive appesl and purely for the
purposes of the current application, my own view that
saection 5(5) means precisely what it says, nam<z}~th&t in a
situaticon in which the enforeing court does know whether
the appropriate court is going to ann ;ward, the
enforeing court - that is to say, t tish ecourt in this
a3

case - can order the respondents e arbitration to give

security. There would be no diffisulty about that (apart
from the fact that Mr. Ed not asked the court to do s0)
were it not for the fa at the respondent is a foreign

sovereign state. adf" Mr. Eder were to go back to the judge
and ask for an n{@}svnn Ehe lines that I have indicated, there
would still (:DL problem of whether it is proper to make
such an E:gsr Bgainst a foreign sovereign state; and,
nnrtai‘éﬁ, if I were faced with that issue, I should want

glief. It seems to me that 1if Mr. Eder asked for the right

assi ce from an amicus curiae.
*
\§§S§§\ So it seems to me that Mr. Eder has asked for the wrong

ralief, there would be difficulty. In any event, before we
could issue injunective orders to the banks freszing this

money, we should, it seems to me, have to be satisfied not only
that Mr. Eder was arguably right in the relief that he was
seeking on appeal, but also that there was solid evidence that
a major friendly foreign state with funds in this country was
intending ta remove them sizply to avoid paying an arbitraticn

United Kingdom
award, albeit it one for quite a large sum of qﬂﬁﬁﬁ@ofgbr ay
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part, I have sean no evidence which would justifly my reaching
any such conclusion.

Aecordingly, as I see iEb, 1t would be gquite wrong f;r
this court to make an ﬁ?der of the type which Mr. Eder seeks,
namely one freezing the assets of a friendly for n atate
pending the hearing of this appeal, and I wou gﬂ.iﬂe-tu

make such an order. (:)

LORD JUSTICE FOX: I agree. %’

LORD JUSTICE STEPHEN BROWN: I agree. \
&auld your Lordships

also ask for the ocosts
efendant banks on an
er made by Mr. Justice Lloyd
be the order il this were a

MR. GRABINER: In those circumstance
dismiss the application, and I
certainly of the last four n
indemnity basis. That 1a &
earlier cthis aftarnnon anﬂ\x

1d
Mareva application.

MR. LEAVER: My Lord, IGQ I should a=k for a certificate for

two counsel. I
MR. BARNES: I mak same applieation for costs on behalf of
nt, the Bational Bank of Egypt.

the sacond dag
MR. DOGGETT: E{ rd, I am not robed, but I wonder if I could
&

make the application. Mr. Justice Lloyd gave me my
costs e

THE Hjsgs THE ROLLS: He gave you your costs on that basis?
MH. GLETT:

\SESH TER OF THE ROLLS: Clearly evarybody has their costs

Yes, my Lord.

ppropriate to their station in lifel! Two counsel.

United Kingdom
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