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NATIONAL JUDICIAL DECISIONS V. 102.1 

UNITED KINGDOM: COURT OF APPEAL - 23 March 1982 -
Ellerine Bros (Pty) Ltd. a nd another v. Klinger * 

Effects of an arbitration a~reement on judicial 
proceedin~s - Existence of a dispute 

(Se~ Part I.A.3 and B.1) 

TEMPLEMAN LJ. This is.m appeoll.lgainsr.1n ord~r of his Honour Judge Newey QC 
dealing with officia l referees' business. delted 27 ,o\ugusr 198 I, ..... hereby he stayed all 
p roceed ings in thc prc~nt action pursuam [0 S I orlhe Arbitration An 1975 . 

By an agreement dated I J October 1978 it ..... as reci ted. inler alia. (hal Ihe plaintiffs. 
\.\, ho were parties to Ihe agreement. h.,d provided finance for mOliking a film entitled 
'Gold', Th e: plainu ffs ' registered adJres.scs were given asJoh.mncsburg .iilnd Gcrmis[on in 
thc Rcpubli..: o f South ,-\{rica. Th;u isof some Importance having regard to Ihc prm,isions 
of the ArbLtratio n :"(t 197 5. : 

The ag rt'e:ment recited that the film had been d istributed and had recovered itS 
~' e nifieJ COSKS of p rod uction and was in profit, Cenain disputes had .arisen between all 
p.lfl ic:s 10 Ihe: agre~m('nt, .I squabble over ho ..... much was due (0 each and one or two 
OI her squa bblc~, In the e:vC'nt the: defendant was .lppointed. and accepted appointment 
.1~ , princi pal Jisl ribulO r o f the fi lm. 8y the agreement eal:h plaintifTbecame entitled to 
':01. o f I he: nel rl'ce:lpU ot" t he fil m , 

The: e ,'(p res~lon ' th e ne:1 r('(('ipts ' was defined .IS mean ing-

1 hl' gnJ~\ m onLO in Ihe II.1nJs uf [l hc: ddc:nJant j of the Film from 0111 sources and 
ht:rt, .. fll' r JnSln~ from Ihe exp lOi tat ion o f the Film after deJuction of all fees 
~kd ll l' l lblc: t"rr>m SUl'h gmss m o nies in oIccorJann: ",ilh any l'Onlroillual obligation 
IprovLlled ,h.11 no \urh Jc:JuctLon of f("cs sh.tll be mJdc: 10 , , , [ Iht' dc: fc:nJoInr] o r .tny 
lOlllp.1n\ \\ Llh \\hl (h (Ihe Jl'fl' nd.tnl } IS JS.MlC IJ I('J} Jnd "ile r Jt'Juctlon 31so of all 
l' xpensl'::. o f d istrt bu llo n Jnd t'lt plu i(Jlion o f Ihe- Fil m altll .. II~' in( urrl'J by [Ihe­
dt'(c:n,!.mt J Llr h\ JLl\ sub-d isl rlhu lUf o f Ihe Fil m,' 

111(.' Jt:ft'nd.J 1l1 Uillil'flook In I h(' C:XC f l'lSc.' lit" hi) Jpr<"n llllcnt In ~I i s l nnull' I h(' til m 'and 
141 .I~llHlLlI 10 I Ill' p,lrtl l'~ l ' l1l 11 I l 'J thCfl'lO fur Ihl' 'l'l Kl,(t'ipl > of Ihl' Him ' III .1lYOrJ.IO\' C: 

\\ 1111 , t'n ,ILn 11l 'l fll l' l lLm) ", hh'h h.J~1 tx-t'll ,l.!i\l' ll JIIJ \\ hKh J rl' 11111 IlI,Hl'rI,I I , 

ThcH' "'.J~ JIM I ..I pnl\ 1~1L1I\ I h.l l I ht' dt' fc' nd.1nt -

• 

' ,h.lll h. l'l'P .111 mll.d .InJ r rol't"r ~KJb "I \ ( (oun l )hu" I II~ th l' '\,'l'l HL.:l"l'lrl) 

, 1\\r U1l1~ (ftHO I Il l' dl)lnhullon .II1J t'XpIOI I .UIUIl of lhl.' I "ll1lhrUll~lIoU l lhl' " orld 
. , \ l 1I1 ~ h I"u}nk , 1Ir' ,1\\011 111 .111\1,1 11 \' orllf,t~ I ~ rd,1I 111~ 10 I Ill' di:-I nhulLlIll of I Ill' I il m 

, h.J11 he: ( 'l l l ' nnll(111Il' Imf".'l'1 IUll llllhoM,' J II lhon:,cJ I'H [ rhl' p l .Jlnlllhl )ollltiy Jlhi 
\ , ' \ l' r ,.! ! \ ,II Il".:',lIl"rk 11II In ,lIld I hn n iH' IJkl' {" I rJ\'t) I hl'fl,t'n 1111 Of , ' ( lpln II1l'fl'OI. ' 

The text is reoroduced from All Engl a nd Law 
Re por ts Vo l.2 , p.73S ft . (1982) 
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There w.u: ~ provision Ihal-

'Wilhin ,hirlY days o f receiving rcporu or S'ilcmcnu of aceounl rendered by 
disfribu lors under dislribulion or sub-disrribulion .agr~menls [rhe defcndanl] shall 
rende r a copy of each such report 10 each of[rhc plaintiffs] or as (hey may direct and 
shall ill Ihe time of delivc:ring each such rc porl deal with all monies rcccived by (the 
dcfendanl] and ac(oun lcd for such report in rhe mOllnncr provided herein: 

The agrecm cm was daled I J Ckcolxr 1978 bUI, SO far.u (he prescol evidence g()(s. 
naching was done by the dcfcndanl in fuifilmcni of h is obligalions 10 aceouni umil May 
198 1. 

Clause 11 o f the agreement said il was to lx read and conSirued in all rcs~(1S in 
accordance wilh the laws of England. Clause I J was an .1fbilrolt ion clause in (his fann : 

'A ll dispU(~s or Ji ff~rences wh;u socnr which shall aI .my ,im~ herea(t~r arise 
betw~en th~ pan ics h~ r~ t o or any of th~m lOuchi ng or conc~rning this Dc:~d or its 
const rllcrion o r dT~ct or as to th~ rights duties or liabilities of Ih~ pinies her~lo or 
any of them under or by vin u~ of t his Dc:~d shall be r~f~rred 10 a single Arbitrator 
10 k agr~ed upon by the part i~s hereto or in default o f Agrc~meOl 10 be nomimllcd 
by th~ Pr~sid~nt for th~ l iJ11~ being of ,he Insti tute of Charter~c! Accounfants in 
accordanc~ wit h and subject to the provisions of the Arbiu;;uion Act 1950 or any 
sta lUlo ry modifi cation or re~naClln~OI Ih~rt:Of: 

So far as the evidence gotS, all was silent for nea rl y a )'u r and then the plaint iffs woke 
up and they wrote to the defendant on 4 x plemhtr 1980 saying: 'We have nOI received 
any Slalt~menl of accounts o r payme: nts in resIXcl of "(fold". Could we have a reporl 
from you please.' The si lence contin ued and they wrote: a reminder on tl December 
1980. There was Ih~n an oral req uest by oneofthe rcprescntacivesoflhe p laintiffs who 
happened 10 see thedefendant . Ano ther rt;minder was senl on 8 January 1981 drawing 
attention 10 the clauseof the agreement which caSt on him the duties of keeping accounts 
and mak ing reports and ask ing for an urgent repl y. The plainlilfs received ~ck on t9 
January 1981 a perfectly polite bUi ustless leiter from the defendan t's secretary saying 
that unfo rt unately Ihe defendam was in the Uni ted Siaies and would nOI be returning 10 

London unlil the end of the m onth and ,hal the p laintiffs migh l reSI assured ,hat their 
le iters would be brought 10 his auention as soon as possible. NOI hing of course 
happened. A re m inder was sent on I I February 1981 and a further apology was received 
from the sec retary on 1 March 1981 . 

Finall y, the p lai ntiffs losl palience and on 24 March 198 1 Ihey wrote to the defendant 's 
so lici lors giving an uhimalum saying : 

' ... unless we receive J filII and prope r accounttoge lher with paymen t of all sums 
due , wi lhi n the cClurse oflhe ncx l seven da ys, proceedings will be insl ituted wilhou! 
funlll'r notice o r dda y.' 

The reply 10 , hJI , of (O tlt~C, Wd~ Ih.1I ti ll: ddt'UlI,lIlt ') )u li cilUrs .... oulJ (dke in~lru ( 'i ons . 

On J :\pril ti ll: plaintiffs Issued d wri!. scrvfd hy pas i on 7 " priJ. That wril , afla r('(i~ing 
Ihe agreelllent , J lI l'geJ thai Ihe de fendan l had d ul ) Ji sl ributed anJ c.'Jlploil(·d Ihe film, 
Iho ugh Ihe p lJi nt iff!'. ("ou ld nOI gi\'t' pJrlil' ulJTS UllIil aflt r disfOve ry. Th t plJin liffs 
fO mpld in('d d ldl -

'1" brt'J(h uf Iht' s.tiJ Jg rt'l' IHCIlI anJ uf the ler lllS thereof although requ(sled to 

JO)() b)' ICllcr "idled 241h March 1981 tilt' Ot-fend,IIH has ",rongfully f3 ilcd auJ i!o 
failing : (i) To render Jny or any Hue m full or aCl:ur.lle accounts showing Iht' nel 
n:rci plS accruing from the Jistribul ion dnd the ex plo ilalion of Ihe fi lm . (ii) To PJY 
10 the Plaillliffs and ('Mh of tht'rn d HUll equal to 10% of Ihe net rC(CiplS or Jny 
S llm ~. A NO Tilt: "' LI\' f"o TI • .s ANIl EACII OF TlI EM LLI\ IM : I. :\n arcou llI uf I he nt' l rccc ipi S 
Jcauing un th .. · J h lrib utinn . .IIl~ 1 Ihl' clI l'lo it at iun of the filrn . 1 .. \n order for the 

" ~, • ., ' IT I ' r , " II . • . i,. , ( ." , n I 

•• 
This proouctd some rtsulu, though uns .. lIisfactory. btrause on 6 M~y (he ddtndant 

scm 10 Iht plaimiffs' solicilOt$ wh~1 ht called Repon no 11 for Ihe period I April IQ-9 

10 J I Jan uary 1981. Theilceount showed ,hal he: had received [11,911'14 and that , afler 
deduction of diSiribulion expenses and COSts, he was [8,440' 12 0 111 o f po..:ke l and 
nothing was due (0 the plaintiffs. BUI the delails given of Ihe tllpenses which absorbtd 
[11.911 of income, and m ore , includ~d nOI onl), [6.895 '12 of upense:s paid 10 OIher 
persons, which appear to hne been eSlim,ueJ , bUI also a charge for gena .. ' ovc rhedJ 
cons arlhe rale of [ 7, 500 per .m nurn. The plain li ffs arc fOlt from aeecpli ng Ihe figures 
shown in Ihe aCCOUnt. They wish [he tlIpenS('s ~' hic h ha ve lxen incurred 10 bt vouched 
and Ihey wish 10 dispulc Ihe tntitlemenl o f Ihe defendanl . on Ihe True conslruClion of 
(he agreemem, (0 claim general ove rheJd l'OSU and pos.s ibly some iJ f Ihe olher ilems 
which he cla ims 10 ded uCl . 

The day after Ihe rendering of Ihat account, Ihat is 10 say on 7 May 197 1, the plai ru iffs 
,ook OUI a summons fo r an aceounl under RSC Ord 4J, r I . Thai asked 'I hat .1 11 .)Ccounl 
may be laken as clai m ed in the writ o f summons and that paymcni be madc by the 
de fe ndanllO Ihe plaimiffs on Ihe am ount found to be due on the laking of such accounl', 
and they asked for cons. The)' were sent some additional documentarion, sOlne of the 
vouchers, but not enough 10 salisfy them or mdke Ihem accepl thai the ddenJanl had 
discharged all his obligatiOns under the agreemenl. 

The defendant, in a lener of J June 198 1, said : 'As you have queslioned (he precis of 
expenses incurred. we will p repare support ing evidence in respeCi o f the expenses in 
quenion which are q Uite dearly allowed under the lerms of our contract. ' NOI hing has 
be~n received to dace. 

In suppon of their appl ica tion fo r an accoum, Ihe p lai m iffs PUI in an affiddvit which 
was sworn by their sol icilor on 17 June, complaining thaI the account wh ich had been 
produced purponed 10 make deduclions which were nOI authorised under (he agreement 
and were nOI supported by vouchers. On 18 June Ihe summons for an .Jccount was 
lransferred 10 an officia l refcree. 

... 

'T ... 

On 1July Ihe defendant look our a summons asking for Ihe proceed ings 10 be stdyed 
pending arb ilrat ion. He rdied on oS 4 o f the .. '\rbilration ACI 197 5. When (he m ailer 
came befo re his Honour Judge Newey on 17 August I~ e defcndalll obl .. ined leave 10 
amend and 10 ask for relief under s I of lhe: 1975 ACI. 

At that hearing the judge had befort h im the summons by Ihe plainl iffs for an 
accounl , the application by Ihe defendant to stay Ihe proceedings on Ihe ground thaI the 
m ailer o ught 10 go to arbilr-llion and al so an application by Ihe pla inri fTs for summary 
judgment under RSC Ord I ~ fo r an amoun t which would bt due 10 them if Ihe overhe.Jd ___ 
expenses claimed by Ihe defendant were wholl y d isa llowed. ~e event, the bailie look 11. 
place round (he defendant 's applical ion 10 Sid), and tha i applica lion, as amended, WiS -
made under s 1(1) oflhe 197 5 Act , which. ifil dpp li('s. gives Ihe court no choicc in Ihe 
mailer. 

Sectio n I{I) .Yys : 

' If any part y 10 an arb itrat ion agreem ent III which Ih is seCiion dpplies 
com mences ilny I('ga l proceedings in Jny coun against any o ther pa rt y . . . in respen 
of dn y mailer agr('ed 10 be rderred, any pan)' 10 the proceeJ ings Ind)' al .lny lime 
afler appeJ ril nce. and btfo lt' delivenng an)' plt'.Jdings o r laking any OIhcr sleps III 

Ihe procct'Jings, dPpl)' to Ihe CUUrI 10 stdY Ihe proceedings ; anJ Ihe (OUrl, un les.s 
sat isfied Ihal !he arbitration agreern (' nl IS nul l and vOJ J ... o r Iha l Ihere is not in fact 
any di spu te bel ween tilt.' part ies with regJ rd to Iht' I'I Ull er agrc~J to k r(ferreJ, 
stu ll m .. ke an o rder )(aying the prcxecdi ngs.' 

Subst'ction (2) says Ihat !'. ub·s ( I), which lies (he hand of Ihe court , is not to apply 10 a 
domc!o lic arbilf3tion agreem enl. Subse( lion (4Xb) nu kes il dedr that 'J omeslic 
arbi t ralion agreement ' dOt's nOI include an agreement if one of Ihe parties to Ihe 
~ .. - ....... ' :, ' , I . I " 
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• h<ing inrorpor"ed in, or carrying on business Wilh «n,,,1 m,n "", .nd (on "ol in (J , 
South Africa . the .1greemenl which I have recited was nO' ~ .. omestic arbitr.lIion 
oIgrumcnl dlhl. Iherrfore. if Ihe conditions provided by s .el) arc salisficd. the court 
mmt nay Ih( prc.x(cJings. The judge so held and stayed the acrion dccordina!t l 

1

4 ~Clion Il l ' 01 the 19;5 An only applit5. as indeed it nprcsslr says ic only applies. if 
dn action is hruugll1 claimi ng in rcsptcI of any mailer agreed 10 ~ referred 10 
Jrbilu l ion. What is Solid is Ihal all the plaintiffs were doing was S4:cking an orde r to 
"hieh Ihe) \o\cr,,' ~nlilhl under the Icrrn s of the agreemcnr {they were entitled (0 an 
.a((ount . thl' f l' c.m he no d ispute about thai) and therefore the writ which they issued did 
no t (onsli t ule kgal pr ()(('eding.s ' in rcspt(t o f any mam:r agreed 10 bt' referred' ,n the J,lIe 
\\ he n the " ril was i~ued anJ the last phrase of the subsection. which enables the court 
to (Ol1tllHIt' the J(II (l n ir ·there is not in raCt any dispute bttwun Ihe panies wit h regard 
10 the IlUlla ag ret'd to ~ rderred ', docs not avail the defendant , bt'cauSt it mU5( again 
be suppo rt ed by 'a nun er agreed 10 be referred' and which "",",U the proper subjeCt or 
.lrbitration at the d ,ue of the wril. Ir a dispute arose bc:twtell the date of the writ and the 
dat e o rthe ht'a r ing by the (ourt . nevenht1ess there was no relevant dispute. because the 

relt- vanl time is the date when the writ was issued. 
That submission . by Iht' light or nature and wi thout rererence to authority, would 

produce an awkw,nd result . It would mean thai if, in the present case, forcxample, there 
was no dispute and all the p lainliffs were asking ror was for the defendant 10 do what he 
is admittedl y bound to do, namely to rurnish an account, then, notwithstanding that 
there wert hiJden behind the application for an account.11 k inds o r embryonic questions 
which we re bound to ari$(' and which were the proper subject of arbitration. the 
arbitration clause would fall to have effect and the court would be entitled to COOlinue to 
hear the act ion. notwithstanding that the real gricv.lnces between Ihe parties rell fairly 
and squJrc:l y within the mischief or the arbitra l ion clause. This wou ld put a premium 
on pla int iffs issuing procCt'dings without wililing to hen from a defendan.t o r without 
Jrawing referenc(' to m att ers wh i<! h were almost bound 10 be: in dispute. Again by the 
li ght o f n.lture, it ~('ms to me that s 1( 1) is nOI limit~d either in cont~nt or in subj~CI 

1) 
m .Hler ; that if leit ers are wrillen by Ihe pl.lintiff making some request or som~ demand 
dnd t h~ defendant docs not reply , then there is a dispule. II is not necessary, ror a dispute 
to arise. that the defendant should write I»ck and say. ·1 d6n't agree.' If, on analysis, what 
the plaint iff is asking or demanding involves a mailer on which agr~emenl has not txen 
reached and which ralls rairly and squ.arc:ly wi th in the terms of the arbitra l ion agreement , 

l1h~n the applicant is entitl ed 10 insist on arbitTa!ion instead ~ ~~ t igation. ) 
Counsel for the pla intiffs rested his submissions on tWO malltrs. Firs! , on what I 

wo uld rerer to as the lit eral wording or Ihe Stct ion , which refers to an action 'in res~ct 
of any mailer ag ret'd to lx refe r red'. lie also relied on the Home or Lo rds (ase or London 
,Jnd NOYlh \V(SI(T" an(1 Grta l W(SltrnJom, RlyCos \'J H 81111n8,on Lid [ 1899) AC 79· In that 
oS<' there \\, as ~la t u t fJ r ~ proviSion ror arhllralion as to sum s .... hi ch a ra llwa)' (ompan) 
"JS eOli tit:d 10 ch,n ge ro r sc: rvircs rtntiered to traders. The railwa y col11pan)· was 
em po wered 10 Ill.lkt· a rc;)wnablc chJrgc and it WJS provi\lcd tha t 'any d ifference ari sing 
under th lS seCt ion shall be determined by an arbitrat or to be appointed by Ihe Bodrd of 

TrJlk .1 1 the InStance of either pafl Y·· 
Th t. rJCtS of thJI lJSt: we rt Ih3t the rJi!\.\JY company h,ld fi xed what they SJ id WJS a 

rl' J~n nJbk sum Jnd the ~um was 6J a da y Sidang relll 'fo r evcr)· wagon not rrieast'd and 
rl. lIl il ll1illg 0 11 the cOIllI'Jn y's prl' nll~5 Jfl l' r four days allowed to Ih t respondents ror 
II ll lu,h"n~ '. Th\· dd{- nd.ml s \Io ere hl'lll by the tfiJI juJge 10 kno w thai was what the 
rJ d",.l ~ com pJ ny v.a~ l" hJrglllg and, ..... ith IhJt kno"It.:Jge. appJre nti y. they did allo\lo 
d u:i r .... Jgum to remJln on tht, (OlllpJny's prem ises for more than the ini t ial four days 
Jllowed tl) them ; Ihe y \\, t" rt I hen S( nt a bill for t he amount o f Ihe charge and it was then 
that th l' ~· dem anded Ihat Ihe que~ti()n of Iht' reasonablt'ness or Ihe chargc should be 
referred tu arbitrall un. As 1 n 'ad the speeches In Ihe HouS( of Lo rd:>. th~y ue simply 
sat. il1 ~ Ihat rhe jlld~e found Ih.1I Ihere was a contract bc: tween Ihe railway company and 

• , ~ . I . .. " ... , .1 I .. I V I hI' charee. name l}" 6d ,I da)" levied 

" ; by Ih.il . ompany if he look advamilge 01 the compiiny s faCIlities aniJ ~FlCe) ; 
and. thai · g th~ contract between the panics, there WollS no room for arbitration : what ""t 
he had agl .. _ ~i 10 pay hc had 10 pay. Ir he did nor like the charges he should either nOI .. 
have mack use or Ihe services or at ..Iny rate he should have gone 10 arbitration berorehand 
or made his acceptance of the contract conditiona l, ir Ihe railway company would _' ~w 
him 10 do so. on th~ amount of the charge being settled by arbit ration. 

Counsel ror Ihe plaintiffs relics in particula r on a passage from the Earl or Halsbury LC
t 

wher~ he SOlid (a t 81): 

'The question which has been argueJ apparent I)" berore Ihe Coun of :\ppc:aI is a 
question no doubt of vcr)' great and serious importance both to the Ira~~rs and to 
the railway companies; but. my Lords. so far as I am conce rned . I propose to give no 
opinion upon the true construction of the )IJlute. e.(epc th is: that a condition 
pre(etiem to th(' invocation or the arb itrator on whateve r grounds is th3t a difference 
between the panies should ha .. 'e arisen: and I chink thai must mean a difference of 
opinion berore the action is launched either by rormal plaint in the counry coun or 
by writ in the superior COUrts. Any contenlion that the panics could. when Ihey 
arc sued for the price of the services, raise then for Ih~ first time (he question 
whether o r nor the charges were rcasonJble and rlt.lt therefore they have a rig ht 10 

go (0 an arbi trator, seems to me (0 be absolutely untenable .' 

That s~~ch was made ~gainst the backg ro und or rh ( tind ing by Ihe lrIal j udge lhal 
ther~ w~s no differ~nc~ existing between th~ panics dl Ihe time the action w~s brought, 
because or the contran which had been made bel ween them in the lerms I have 
men tioned. ThaI case Stems to me to be iI far cry rrom the present when Ihe P-Jrties had 
in fac( agreed nothing. rfi' is quite clear that the rights claimed arc an account and 
payment of Ihe sum round due on Ihe account and to have Ihe account vouched. It is also 
quite clear tha t Ihe derendant never accepted , never agreed that he was unJer an 
obligalion to send an account or to vouch or to Pol ) .In) thing : he simply d id nothing. In 
thoS( circumstanc~s, it seems 10 me thai. even v. he n the writ was issued. there was .I 

dispu[~ between the parties and thaI is illustrated by , he relief w ught in the writ , which 
cla ims not only an aCCOUn! but payment or the amount. found due on Ihe laking o r tht 
account , It ap~ars rrom those words that ther~ had been no ~greement , Ihat there was 
a dispu(~ al the time when the wril was issued . namely thc Ihre(' issues whether there 
was a dUlY (0 account , whether thai account should be proved by vouching and fina ll y 
whelh~ r Ihere was any m one y dut' 10 the pla int iffs or nOl , Ahhough (he defendant d id 
nOI wrile back and sa)' so. he was di)puting Ihe pla intifTs ' claims by refusing to comply 
with t hc rtquests which w~re made on him by t he pla int iffs. I do not ttcusc: the condun 
of Ihe derendant. So far as Ihe present evidence goes, it sce:ms clear that he was 
prevari cating and pla ying ror timt'. It mJ)' well hr . and probdbly is. that h,s new· round 
enthus iasm for arbitration is ano lher melhod of 3vo idlllg the eVIl day whrn he wtll h~vt 
ei ther to payor 10 reyealthe ran Ihal he c..l nnot pay. But the SoC considerallons cannot 

I ~.frec i th(' question of co ld law, nJmely y,helher Ihere w,lS a di spu te Jt the d.lI e when the 
~ri' was issued which entit les the ddendanl 10 arbilrarlun as again sl li t igall~_. _ ---1 

Although in a different context. the conclusion which Kerr J reached in Trada r 
'nltrnncional S." \' Carah'-'gwl/an TAS. Thr .\1 £r(gll (19 ~ I I J "'"I. R J 44 IS in 1'01 111 . In lilJI 
case (here was a voyage ( hanerpdfl)· "h ifh providl"' J I hat " II J i\put n fr um IlIllt.' IU 1 1I1 1~ 
ari sing out of the contraC I were 10 bt.' rcfl'tIt·J (I ) J rhll r.II H,Il , bUI Iht'n · WJ~ J IIIllt·l.mll 
in ,hal il WdS pmviJed thJt -

·.'\ny claim rnu~ t be made: in .... fltlO~ JnJ lIJIII IJ Il I·) .l\rhHrJt Clf Jpr~H llt l' t l w"hll1 
nine months or linal di scharge and wherc thl~ rru\ lsiun i) nOI l"Umr1 it'J \.\lIh Ihe 
dJim shall be dt'cJO('d to be wai"'ed ,md dbro lutd y h.Hrt.'J .. . 

Under the terms or (h~ C"hanerpart)' Iht' rlaintlff) ht·,.lItl t' ent lt hi III dl~I"' I ( h m uney 
JIlJ Ihey S<.'111 invo i(e~ for th~ Illonq ..... h l ~ h "J) Jil l· IU Ih t' m '" tilt' J<rt·ndJOI ). The 
J cfendanls admitted Ihd t the il1\uin 's "l're (Url t' ll J IlJ .t.J IHII .IISP"I i: tht' \' IJIIIl fur 
I" .... .. ... " " "'1" ... '" rhl' \ ,Ii,l nlll I · H"j rt·\~ I ... . 1< 1111 11 h.lh""\ fm rh,' d.JHII an.1 ~Imph 
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-. " / Ignored il and all communicillions rdolling 10 ir. The plaintiffs - cd (he ninc monlhs ~) 
10 run our . They then purponcd (oappoim an arbilra ror. Tht endanu comcslcd ,he-
"ppoinlmcm on rhe grounds (hat the time had run out. The plainliffs in tum said ,hal 
lime had nUl run OUI, ~causc: thue was no dispute. There was no JispUic }xCilU$( rhe 
JefcndaOis had simply ignored Ihe demand which had btcn made bUI had never gOi 
round (Q ~ying. richer rhen or subsequcnlly, thilt rhe plaintiffs were or were nm tnrilled 
10 Ihe sums claimed in the invoices. 

Kt'rr J said (.u 349) ,hal the plainliffs' cla im was (or a liquidillcd sum in rdar ion 10 

wh ich the re had never been any .uguable defence but which was nOI expressly 
dJmilted. He cont inued (011 )50): 

' Where an a rbirr.llion clau~ cOnlains a lime limit barring ~II claims unless an 
arbitrator is appoimed within the Iimiled lime. il stems (0 me that the lime limit 
can only be ignored on the ground that there is no dispute between the p.1nies if the 
claim has been admitted 10 be due ~nd payable. Such an admission would. in effect. 
amo unt to a n agreemem to pay the claim. and there would then dearly be no 
further basis fo r referring it to arbitration or treat ing it as time-barred if no arbitrator 
is appoimed. But if. as he re. a claim is made and is neither admilled nor disputed. 
bu t simply ignored. then I think that the lime limit clearly applies and Ihat the 
claimam is obligcd (subject to any possible extension of rime) 10 appoint an 
arbifra to r within the limited time. Thc fallacy in ,he plaintiffs' argument can be 
seen 'l( once if one considers what would have been the position if the plaintiffs had 
in faCt purported to appoint .. their arbitrator within the time limit o f nine 
111011lhs. The)' could clearly have done so, and indeed any commercial lawyer or 
business man would say that this is what they should have done under the clause: 10 

enforce I he ir claim. ."rbit raton arc appointe~ every day by cla imants who believe, 
ri gh tl y o r wrongly, thai their claim is indisputable. However, on the plaim iffs ' own 
argument , {Ihe arbitrator] would have had nojurisdiclion, since there was then. as 
the)' now say. no "JisplItc" to "':hi ch the arbitration clause could have applied. In 
fll } vie w th is argu m en t is obviously unsustainab le.' 

/\ s I unde rstand it. the j udge is saying (and I agre~) Iha(T;ijenc~·d()(s not mean 
0,onsenl. If yo u ca n poin t, as was the case: in London al1d North West(fn tll1d Grta, \Vtsttrn 

JOin, Rly COS "J " Billington Ltd [1899) AC 79, 10 an express or implied agreement 10 p.1y 
a paniclilar sum, then there is no dispute and the action Gill proceed. But the fact that 
Ihe plaintiffs m ake ce rta in clJlm~ which, if d isputed, would be referable 10 ubitr.ltion 
alh1 the fJc ( ,hJI the J efcnda nt Ihen does nothing (he docs not ad mil the claim, he 
mr rel)' (onllnu('s a poli cy of masterly inactivi lY) does not mean ,hat there is no 
.h spule . Ther t: IS a dls pUle unll ithe defendan t admits thai a sum is due and ~yable, as 
KI..·rr J said III the r r..rdtlx (ase . There ""as in the instanl ( as( iii di spute wilen the writ was 
I~sued and Iht.· rt.· relllJlIlcd a Jispule And there slIlI IS a disput(' and (he judge had no 
( hoice bu t 10 rf'fer tht' dis pute to ArbiTraTion. 

In m) Judgmcl1I . Ihe JuJgl' came to the rl~h t (onllusion for thi.' righl reasons and I 
G~IJ dl)l"lms thl' .lppl'al. 

WATK INS LJ. \i":)r sn l1l t ' wh de I w .. ~ pc:rsuaJ eJ by (o llnS(1 for Ih(" pl3 in lifTs in the 
' " ur~' ()f hi S ... t r~ .. bl e: JrKUl nl'nI II1tO Thinking ,hal ,hiS dppeal ouglll to be .Il1owed for 
lilt, 1"I',ISI,1l [h .1I 11\1' pl.l llllifh h.h l l'fIIp,:rl y ( Iolimed w ITdl was indisputJbly 'so it (uu l.1 No 
\. Ihlll) t~·I.III,1I1I1 Ii" ,111 .1\','01111 1 IIndrr rhe olrhilrJl ion olgrel' lll l'nr . Tholl. In .lrh llrJ llon 
J~ r r-l'mf ' lll IHltw il hsl.mdlng. Ihere ,'dn ht- sll(h .l rt'm(d ~ ava ilabl(' r-i lhrr Inlhr- (uu rt ) or 
III Jrhllr,1I1llfl p rucenllll p I) . 011 Ihe dUlhoril Y t)f Kt' rr J in Trada x Itlltrn,W\1n,d S." \. 
ll'II,III "lo!. ull,lr/ ,. ,,~, 1 III' \I /') I '~" (11)81) 1 1\11 ER J~4 . withoUI dOllh .. 

I II IIIf' 11,/.1" \ \,IH" he )IJTt·\1 (JI )'i I ): 

( 1.11111) " hll il .In' I' fl \t'ft·\1 h\ .In olrhllfolll'ln d JUSl' , but "hh'h Jr...' s.lid 10 be 
Ilh!t\pllr ,lhlt·. ,Ifl' IIfl"Jd.l\) frnl' le llll .v PUI for\loolrJ III .In .Hihff.Hill ll . bUT the ll ,1 150 
" .. , ,, , .. I , ... ... . . . " d . ....... ' ., 1 .. _ . I . , 

(-I ) I .• mam can, and in my view should Ix able '0, ob.ain an order for poymem , 
in SUl MS by ~ilher means, and Ih~ coexistence of both avenues towards a speedy .... 
p.ayment of an amount which is indisputably due was recently referred 10 in ·his 
coun by Roben CoffJ in ThtKo.Jlas Mdas[1981) I Lloyd's Rep 18 at 17. It was Itlere 
held thai. as an alternative to an applic;uion for summary judgment under Ord 14 
in an action. Ihere was jurisdiction to make an inlerim award for an indispulable 
~n of the claim in an arbitr.uion; which also shows, incidentally, the misconcept ion 
of rhe plaintiffs' first submission in Ihe preS(nt case with which J hav~ already dealt : 

If Ihe various claims conlained in the plaintiffs' statement o f claim cou ld properly k 
said to ~ S(v~rable, then I shou ld have been lempted 10 hold that the claim for an 
account was allowable in Ihe proucdings which wne commenced by writ on J Apri l 
1981. BUI, for Ihe reasons explained by Templeman LJ. I have nOI Ihe slightest doubt 
now thai these claims, which include a claim nOl only for a nue or full or accurate 
account but also for a diSirihulion of moneys found due a.s" result o f thai account 10 (he 
plainliffs, cannOI be severed. This muS( mean that Ihere was al all m aterial limes .iii 

running dispute bc:twetn Ihe ;>arties which had under the agreement to be rderred to 
arbitra tion. j 

Accordingly, 1100 agre~ thai this appeal must be dis~ 

FOX LJ. I agree wilh the judgment tha t Templeman LJ has delivered and 1100 would. 
dismiss the appeal. 

Apptal dismisSld. "It (ourt rnahng it eltar that tht stay Irnp('Istd In 'ht orda btloM'''ot '0 bar "n 
ordtr for rltt sum claimld und" OrJ '4 if tht judgt or masltr so dtcidn 
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