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Higher People’s Court of Fujian Province:

We acknowledge receipt of your Report RegardingtAmvestment Corp (Marshall
Island)’s Application for Recognition and Enforceamhef an Arbitral Award Made in
London by an ad hoc Arbitral Tribunal, with theegrdnce of (2007) Min Min Ta No
27. Having considered the issues, we agree witltdnelusion of the opinion of the
Judicial Committee of your court regarding the Hengdof the case.

This is a case brought up by First Investment Gbtarshall Island) for recognition
and enforcement of an arbitral award made in Lonaop@an ad hoc arbitral tribunal.
China is a contracting state to the 1958 Convenfimn the Recognition and
Enforcement of Foreign Arbitral Awards (“the NewrkKoConvention”), recognition
and enforcement of this arbitral award should beswtered in accordance with the
New York Convention.

Although the arbitral tribunal in the present cases composed of three arbitrators,
Arbitrator Wang Shengchang did not participatehia whole process of the arbitral
proceedings, he did not participated in the fulllation of the final arbitral award
Therefore, the composition of the arbitral tribupnalthe arbitral procedure is not in
accordance with the provisions of the agreementvdet the parties, and in violation
of the law of England as the place of arbitratidocording to provisions of Article
5-1-(d) of the New York Convention, the arbitral amd shall not be recognized or
enforced.

Appendix:

Higher People’s Court of Fujia Province
Report Regarding First Investment Corp (Marshall ISand)’s Application for
Recognition and Enforcement of an Arbitral Award Made in London
by an ad hoc Arbitral Tribunal

12 October 2007

Supreme People’s Court:



Regarding First Investment Corp (Marshall Island{$IC") Application for
Recognition and Enforcement of an Arbitral Award ddain London by an ad hoc
Arbitral Tribunal, Xiamen Maritime Court | to reda recognition and enforcement
of the arbitral award. In accordance with the regjuient contained in your court’s
(1995) No. 18 Notice For The Handling of Relevasdules Concerning Matters In
Relation to Foreign Arbitration and Foreign Rela#dbitration, Xiamen Maritime
Court reported the case to this court. Having aersd the issues, the Judicial
Committee of this Court agreed with the opiniortted Xiamen Maritime Court. Now
the opinion of this Court is reported below:

|  The composition of the tribunal is not in accordace with the agreement of
the parties, and also not in accordance with the V& of the place of arbitration,
according to Article V-1-(d) of the New York Convertion recognition and
enforcement shall be refused

A. The arbitral award has not been deliberated on by all members of the tribunal,
the composition of the arbitral tribunal is in violation of provisions of the
arbitration clause in respect of composition of the tribunal.

1. The provisions in the arbitration clause in respgctomposition of the arbitral
tribunal

The arbitrate clause is contained in the Option e&grent concluded between
claimant and respondent on 15 September 2003. dingvior “matters in disputes
shall be resolved by an arbitral tribunal composéd3 arbitrators”, the clause
required that any disputes arising out of or imatieh to the contract must be
arbitrated before an arbitral tribunal composed drbitrators, and also that the 3
arbitrators should participate in the whole processhe following proceedings,
including: hearing of all the evidence presented thg parties; hearing of the
arguments presented by the parties; deliberatidh@award among the arbitrators.

2. Arbitrator Wang Shengchang has not participated the deliberation of
Procedural Order No. 8

The Order comprised of 3 parts, namely, introduntimtice of the arbitral award and
draft dissenting opinion, and the request by tilspeadent dated 2 March 2006. On 2
March 2006, the respondent requested the tribunedtrn to the proceedings. The
majority of the tribunal, without the participati@mi Wang Shengchang, rejected the
respondent’s request of 2 March 2006 on the grotinds“the factual background
relied upon by respondent for this request is exraht to the liability issue or the
guantum issue in the present case” and that “eveiang Shengchang had
participated in the making of this decision, it Wbbe impossible for him to persuade
the majority to change their determinations.” Itsvgdated in the Order that “for some
time, we have lost contact with Dr. Wang Shengchadfviously, Wang Shengchang



has not participated in the deliberation of thecBdural Order No. 8.

3. Arbitrator Wang Shengchang has not participatedhm whole process of
deliberation on the final arbitral award

(1) Completion of deliberation on the first draft ofetaward did not end the
process of deliberation.

Prior to the rendition of the arbitral award, thbi@al tribunal had deliberated the
issues under the award by various means and umd@usg occasions. According to
the facts described in Procedural Order No. 8,ethexd been 3 drafts of the final
award, dated 21 January 2006, 25 March 2006 ani1&Tth 2006 respectively.
Completion of deliberation on the first draft didtrmean completion of the whole
process of deliberation, because: first, after gbeond draft was prepared, Martin
Hunter, as chairman of the chairman of the tribusaht the second draft to the other
two arbitrators, Wang Shengchang and Harris Brtaretheir reviewing, indicating
that the process of deliberation was continuingosd, in the tribunal’s letter of 3
May 2006, Martin Hunter expressly stated that tiubal had substantially finished
its deliberation, but had not yet finished the wvehaleliberation; third, Wang
Shengchang used the word “draft” on his commemisndication that his comments
on the first draft of the award was not final, aisglo that the process of deliberation
had not come to an end. Therefore, completion bbe@tion of the first draft of the
award did not end the process of deliberation.

(i) According to the facts described in Procedural OMie 8, Wang Shengchang
had only presented his draft dissenting opiniorthenfirst draft, bud had not
participated in the whole process of deliberatiarttee final award.

On 21 January 2006, Martin Hunter finished thet fihsaft of the final award, which
was distributed to Wang Shengchang and Harris BrOcel6 February 2006, Wang
Shengchang presented his draft dissenting opi@iod,in early March, Harris Bruce
presented his comments on the draft. On 25 Mar€l®,2Martin Hunter distributed
the second draft of the award marked “Draft 2 (}ind3-3-06". On 31 March 2006,
having incorporated some clerical comments fromrislaBruce, Martin Hunger
finalized the arbitral award, and sent it to Wartgeigychang and Harris Bruce for
their signature. The Order clearly stated that Wahgngchang's participation in the
deliberation of the final award was limited to fivet draft.

(i) According to the facts described in the tribunbdtsers of 3 May 2006 and 28
July 2006, Wang Shengchang had not participateaderarbitral proceedings
after February 2006, and had not participated ie whole process of
deliberation on the final award.

In his letter of 3 May 2006, the chairman of thbunal, Martin Hunter, informed the



parties: that the tribunal has substantially cotepleéhe deliberation, and two of the
arbitrators had already signed the award, the aHhatrator, Dr. Wang Shengchang,
had lost contact for a period of time; that Dr. \aBhengchang had previously
expressed his intention to sign the award as stegéy the majority of the tribunal

with his reservations; that Dr. Wang Shengchangdead his draft dissenting opinion
to the other two members of the tribunal. In htteleof 28 July 2006 to counsel of the
parties, Martin Hunter explained that the last tirterris Bruce and Martin Hunter

was in contact with Wang Shengchang was in Febr@@g, since then they had not
heard anything from him. The above facts demoreir¢hat Wang Shengchang had
not participated in the arbitral proceedings afebruary 2006.

(iv)  From the factual circumstances of Wang Shengchariggbsubjected to
coercive measures, he could not have participatethe whole process of
deliberation in this arbitration

Wang Shengchang was subjected to custody on crircir@eiges on 20 March 2006.
From this it is obvious that he had not read theosd draft of the arbitral award
which was sent to him by Martin Hunter on 25 Ma2€i96, nor had he read the final
draft dated 31 March and other documents theredféecould not have participated
in the whole process of deliberation in this adiion.

The above evidence shows that after Wang Shengdbanhgontact in late February
2006, the arbitration proceedings were attendebyt@nly two arbitrators, Martin
Hunter and Harris Bruce. It is a violation of theoysion that “matters in dispute
shall be resolved by an arbitral tribunal composte8 arbitrators” as contained in the
arbitration clause that the remaining 2 arbitratarstinued the arbitral proceedings.

B. Composition of the tribunal is in violation of the law at the place of
arbitration regarding composition of arbitral tribunal

The English Arbitration Act 1996 contains provissaio deal with the situation where
an arbitrator refuses or is unable to hold offisean arbitrator, the legal remedy for a
truncated tribunal includes (1) revocation of thetharity of the arbitrator; (2)
removal of the arbitrator by the court; (3) fillingf vacancy by appointment of
another arbitrator.

In the present case, when Wang Shengchang was oodesive measures, he was
unable to continue the arbitral proceedings, arablento hold office as an arbitrator.
Under the English Arbitration Act 1996, when anitébor is unable to hold office,
the parties have the statutory right to agree oathdr a replacement arbitrator is to
be appointed. The parties can either, by agreemefity joint action, revoke the
authority of Wang Shengchang as an arbitrator comance with Article 23 of the
English Arbitration Act 1996 regarding “revocatioh arbitrator’s authority”, and let
Martin Hunter and Harris Bruce to constitute a 2mber tribunal to continue the



arbitral proceedings; or the parties can apply&dourt to remove Wang Shengchang
as an arbitrator in accordance with Article 24ha# Act regarding “power of court to
remove arbitrator” due to his inability to dischargis duty; or according to Paragraph
(1) of Article 27 of the Act under the heading fifig of vacancy”, where an arbitrator
ceases to hold office, the parties are free toeagi@ whether and if so how the
vacancy is to be filled, (b) whether and if so thatvextent the previous proceedings
should stand, and (c) what effect (if any) his oepdo hold office has on any
appointment made by him (alone or jointly). The\abthree measures are the parties’
statutory rights, which can not be deprived of.

Paragraphs (2) and (3) of Article 27 of the Actlier provide that if or to the extent
that there is no such agreement, the provisionssemftions 16 (procedure for
appointment of arbitrators) and 18 (failure of appment procedure) apply in
relation to the filling of the vacancy as in redatito an original appointment.

Therefore, in the present case, when the circurostarose where Wang Shengchang
became unable to hold office, before the partiese liaken actions according to the
law, Martin Hunter and Harris Bruce could not vblidonstitute an arbitral tribunal
and continue the proceedings.

C. Majority opinion is not a remedy for the defect in the composition of the
tribunal

According to the opinion of Martin Hunter and HarBruce, the arbitral award was
made according to majority opinion of the tribunaen if Wang Shengchang had
participated in the whole process from the end afd¥! 2006 to the end of the arbitral
proceedings, the arbitral award would not have lmwamged at all. Procedural Order
No. 8 stated in paragraph 5 that most of the moddbitration rules have authorized a
truncated tribunal to continue the arbitral prodegsl under certain circumstances,
and the LMAA Terms 2002, which was the applicabies in the present arbitration,
provide under Article 8(c) that “after appointmenftthe third arbitrator decisions,

orders or the award shall be made by all or a ntgjof the arbitrators.”

However, a majority opinion is not a remedy for tedect in the composition of the
tribunal.

First, the presumption that an award by majoritinmm is a valid award is applicable
in and only in circumstances where all the arborthave participated in the whole
process of the arbitral proceedings. A majoritynagm is meaningless where only
some of the arbitrators have participated in tlogtradl proceedings. Where a member
of the tribunal was unable and in fact did not ipgrate in the arbitral proceedings,
the question is not about a majority or minoritynign, but rather a question about



whether the remaining arbitrators can still conditinie arbitral proceedings.

Second, if a majority opinion alone can bind theips, then after the appointment of
Wang Shengchang and Harris Bruce by the partiggectisely, as long as they were
in agreement they would not have to appoint Matumger as the third arbitrator, for
whatever Martin Hunter’s opinion might be, a majopinion agreed upon by Wang
Shengchang and Harris Bruce would stand unchargeféct, even Martin Hunter

and Harris Bruce themselves were not in agreematit this suggestion. As

mentioned above, in his fax dated 28 July 2006,tiMadtunter clearly said that he
and Harris Bruce could not make a decision on thescof the tribunal unless the
parties’ consent was obtained. If the suggestian dn award by majority opinion is
valid applies, then as long as Martin Hunter andisl@ruce were in agreement, they
would have been able to issue a valid decisionhendosts of the tribunal even
without the participation of Wang Shengchang. Asadter of fact, they did not do so,
this is just an indication that without the pap&iion of Wang Shengchang, the
suggestion that an award by majority opinion isdved unsustainable.

D. When gn arbitrator was unable to hold office, the arbitral tribunal failed to inform
the parties accordingly, causing a defect in the composition of the tribunal, and
the arbitration proceedingsin violation of the law at the place of arbitration

As explained above, the English Arbitration Act 83®ntains provisions to deal with
the situation where an arbitrator refuses or isblenéo hold office and has provided
legal remedies for defects in the composition ofadoitral tribunal. In the present
case, the tribunal in its letter of 3 May 2006 edlathat deliberation had been
substantially concluded, and an arbitral award lajyonity opinion was forthcoming.
This is the most severe mistake by the tribunalicvlileprived the parties of their
statutory rights, and the remedies that they nfigive chosen to resort to.

I. The arbitral award dealt with disputes not coveredby the arbitration
agreement, exceeded the jurisdiction of arbitration for which
recognition and enforcement should be refused undehrticle V-1-(c) of
the New York Convention.

The parties’ agreement to arbitrate in London wagained in the Option Agreement.
Therefore, any disputes that may be subjectedhbiration in accordance with this
arbitration clause must be within the scope of cage of the Option Agreement.
Under the Option Agreement, claimant FIC had apedi8 single vehicle companies
incorporated in Marshall Island as parties to sagnoptional shipbuilding contract
with respondent, namely Magna Maritime SA, Magufigaritime SA, Magnolia

Maritime SA, Magnum Maritime SA, Maistrali Maritinf@A, Margarita Maritime SA,

Mimosa Maritime SA, Myrtia Maritime SA (“the 8 apimbed companies”, the second
to ninth claimants in the arbitration). As a conssage of this act, claimant FIC was
not a buyer under the optional shipbuilding corttrahen the claimant had



appointed the 8 appointed companies as buyerseobphional shipbuilding contract,
the claimant stepped out of the transaction ofomii shipbuilding, there was no
longer a contractual relationship for optional shiding between claimant FIC and
the respondent. Since no optional shipbuilding r@mtthad been signed in the event,
the arbitration clause contained in the contract iat come into force, there was not
an agreement to arbitrate between the respondehthen8 appointed companies.
However, the tribunal accepted and dealt with thetractual claims including those
of the 8 appointed companies. Though the final dvelaclared that the 8 appointed
companies were not appropriate parties in theratlmh, the tribunal embraced the
alleged losses of the 8 appointed companies witl@rscope of the arbitration. In the
final award, the tribunal reasoned that claimanC,Fhfter having made the
appointment, was free to withdraw the appointmant claim for the losses in its
own name. But the key issue here is that as a mattact claimant FIC had never
withdrawn its appointment after the appointment wesle. According to the original
Option Agreement, it is the 8 appointed companied tvas to signe the optional
shipbuilding contract with the respondent. If teepondent was in breach of contract,
it is the 8 appointed companies that would havéesed losses, not the claimant FIC.
While the tribunal declared that the 8 appointethpganies were not appropriate
parties in the arbitration, the tribunal neverteelembraced the disputes between the
8 appointed companies and the respondent andatteyed losses in the scope of this
arbitration, and finally awarded the losses of 8appointed companies in favor of
the claimant FIC. The content and effect of the rawabviously went beyond the
obligations of the respondent agreed under theo@pliigreement. In essence, the
subject matter of this arbitration should have bmendisputes between claimant FIC
and respondent under the Option Agreement, thartabnevertheless embraced the
disputes between the 8 appointed companies ancteipondent under the optional
shipbuilding contract in the scope of the arbitmatiTherefore, the arbitral award falls
under the circumstances of Article V-1-(c), whidlates that “the award deals with a
difference not contemplated by or not falling withhe terms of the submission to
arbitration, or it contains decisions on mattergdmel the scope of the submission to
arbitration, ... ", exceeded the jurisdiction of ttrédounal, and should be refused
recognition and enforcement.

[I. Misconduct of the arbitral proceedings deprived therespondent of its
opportunity and right of defense

At the initial stage of the arbitration, respondeaaised objections to the standing of 8
appointed companies as claimants in the arbitratiammant FIC and the 8 appointed
companies insisted on the 8 appointed companieg)b®med as claimants. In the
process of the arbitral proceedings, the tribuadéd to clarify on the relationship
between the standing of the 8 appointed compamespassible outcome of the
arbitration and its impact thereon, and in its Bthoal Order No. 1 rejected
respondent’s request for a decision on this issue greliminary issue. Such a



procedural misconduct had the effect of misleadimg respondent, and had serious
impact on the procedure and outcome of the arlmtraThe respondent was misled to
pursue this issue, and focused its submissionsaendnents on the defense of the 4
grounds raised by claimant FIC for purpose of th&ie under various theories of
“agency, promise in trust, assignment, and the @ot# (Rights of Third Parties) Act
1999”, to the point that both parties regarded id8se as so essential as a key issue in
the whole proceedings. Only in the final stage, thbunal decided that the 8
appointed companies lacked the standing to be namethimants in the arbitration,
and ruled that “under the English law, to the ektbat the 8 appointed companies
can prove their respective losses, FIC is entitte@dompensation for such losses.”
Prior to this moment, the tribunal failed to diréog¢ parties to include in the issues in
dispute such important questions as whether tree$oef the 8 appointed companies
could be deemed as FIC’s losses, and whether Ri@ @nd in fact did withdraw its
appointment of the 8 appointed companies, anddfddedirect the parties to present
their submissions on the factual and legal issisegust mentioned. Therefore, the
outcome of the tribunal’s award was based on amyitconclusions such as that FIC
was free to withdraw its appointment, etc., whicdmausions were reached by the
tribunal without investigation and examination ohe tfactual issues and full
argumentation on the legal issues. This obvioudprigded the respondent of its
opportunity and right to present its case on tgsie. Therefore the arbitral procedure
is defective, falls under the circumstances desdrilm Article V-I-(b) of the New
York Convention which states “the party against mhibhe award is invoked was not
give proper notice of the appointment of the adbir or of the arbitration
proceedings or was otherwise unable to presertdsis’, therefore, the arbitral award
should be refused recognition and enforcement.

V. The tribunal’s treatment of the “without prejudice documents” in the
arbitral proceedings is procedurally defective, andn violation of English
law, and falls within the coverage of Article V-I-d) of the New York
Convention on arbitral procedure not in accordancewith the law at the
place of arbitration

Under English law, “without prejudice documentsfereto part or all of the contents
of negotiations originally aimed at a settlementhsd disputes. Under English law,
“without prejudice documents” should not be rellgdan arbitral tribunal, otherwise
the tribunal is suspicious of procedural miscondwdtich may lead to denial of
enforcement of its award. In this arbitration, thlimant presented without
prejudice documents signed by the parties in natiotis aimed at a settlement of
the disputes, including “without prejudice” negtibas between the parties
conducted orally or in writing and meetings in FozhShanghai and other places
from September 2003 and onwards. During this peribd respondent asked to
increase the price due to the fact that they waulter a loss of USD2,000,000 for
each ship they built as a result of the rise odlsteice. In the arbitral proceedings,
FIC disclosed in its Statement of Claims the detthat the respondent revealed in



those “without prejudice” negotiations as evidenuke respondent’s breach of
contract. These documents were assessed by aremalag appraiser appointed by
the tribunal, and were confirmed as containing authprejudice documents which
should not be disclosed. These documents leftrthantal an impression that the
respondent did not sign the optional shipbuildimgptcact because they wanted a
price increase. This is serious violation of pragatljustice. Paragraph 182 of Part 7
of the arbitral award directly quoted respondepgsition put forward in a “without
prejudice” negotiation that building a ship at tentract price would produce huge
deficits as a result of steel price rise, and thmihal thus found that the respondent
failed to perform its contract because of finandifficulties. Under the English law,
this will render the arbitration invalid. On thianicular point, the tribunal admitted
flaw in procedure, but failed to make any effont &oremedy, except declaring those
‘without prejudice documents” irrelevant, and todisregarded.

Based on the foregoing, taking into account thdossr defects in the arbitral
procedure, and in accordance with Article V-1-(i¢) and(d) of the New York
Convention, it is the unanimous opinion of the quai committee of this court that
the arbitral award should be refused recognitich@mforcement.

Submitted for your review.



