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Munib Akhtar, J.: The applications that fall for determination ragsseral
important issues relatingnter alia, to the admiralty jurisdiction of this Court
under the Admiralty Jurisdiction of High Courts @ranhce 1980 (1980
Ordinance"), the Convention on the Recognition Bnébrcement of Foreign
Arbitral Awards of 1958 (commonly known as the N¥ark Convention and
herein after the "NY Convention"), the Conventiom the Settlement of
Investment Disputes between States and NationalStloér States of 1965
(commonly known as the "ICSID Convention") and gaflg, matters
relating to international arbitration. CMA 46/20X&s been moved by the
plaintiff. Itwas filed along with the suit and seeks the amwégte defendant-
vessel Nos. 1to 4. The defendant No. 5 is a Thrk@mpany (herein after
"Karkey"). On 28.05.2013 aad interimorder of arrest was made in respect
of all four vessels. CMA 68/2013 has been filedkarkey under section 4 of
the Recognition and Enforcement (Arbitration Agreats and Foreign
Arbitral Awards) Act, 2011, and seeks stay of tihespnt proceedings (with
the consequence that the plaintiffs claim wouldréferred to arbitration).
The aforementioned Act gives effect to the NY Contian in Pakistan and is
herein after referred to as the "2011 NYC Act". CM$/2013 has also been
filed by Karkey, seeking rejection of the plaintden Order 7, Rule 11 CPC.
The last application, CMA 98/2013, has been filgdhe plaintiff seeking (in
circumstances explained below) a variation in thaeoof arrest in respect of
the defendant-vessel No. 1,,being a temporary ssgpe thereof. Finally, |
may note that the ICSID Convention has also beeengeffect in Pakistan by
the Arbitration (International Investment Disputést, 2011, to the extent
and in terms as stated therein (herein after rdeto as the "2011 ICSID
Act").



2. | begin with an overview of the facts. Pakistanaisgd has been for the
past several years, facing an acute power crigmdnd for electricity has far
outstripped the power actually being supplied. Somein 2008, the Federal
Government initiated a program for increasing thailable generation
capacity by inviting proposals for the setting uip rental power plants.
Karkey responded to this invitation and ultimatelycontract was executed
between it and the plaintiff on or about 23.04208riefly stated, this
contract, termed the Rental Services Contract (&edein after the
"Contract"), committed Karkey to make available;, &operiod of 60 months
from the commercial operations date, 231.8 MW ofwvgo (in terms as
specified) on rental basis. The Contract was sules#gty amended on or
about 08.12.2009. The rental power was to be maddahle by utilizing
Karkey's "equipment"”, and the second recital toGoatract made reference
to "Reciprocating Generation Sets and Balance ahtPbn barge mounted

powerships". According to the Wikipedia:

"A powership (or power ship) is a special purpose marine vessel, on
which a power plant is installed to serve as a poweneration
resource. It is an existing ship that has been modified for powe
generation, a marine vessel, on which a power pkninstalled to
serve as a power generation resource. Converted &gisting ships,
powerships are self-propelled, ready to go astiucture for
developing countries that plug into national griddere required.
Unmotorised powerships, known apower barges, are simply
conventional power plants installed on a deck harfrese are
sometimes called "floating power plants" or "bang@unted power
plants"." (Emphasis in original; accessed 13.12320
The Wikipedia article in fact also re ers to Karkend specifically
identifies the defendant-vessel Nos. 1 and 2 (cis@dy, the mvKaradeniz
Powership Kaya Beyand the mvKaradeniz Powership Ali Can Beys two
power ships that belong to and are operated by d¢ark may note that there
is some ambiguity with regard to the other two ddémnt-vessels. The plaint
identifies them also as power ships. However, framorder made by an
ICSID tribunal (as explained below), it seems ttiet defendant No.4 may be
a tanker intended to service these two defendessels, and the defendant
No. 3 a barge. For present purposes, | accept igooally) the description
given by the plaintiff of the defendant-vessel N8sand 4. The plaintiff, a
power generation company in the public sector \gtitable infrastructure and
facilities, was the entity through which the poweeing rented under the

Contract was to be supplied to the grid.

3. It is common ground that the defendant-vessel Nosidl 2 came to

Pakistan (and docked at Karachi, where tlag presently berthed) for




purposes of the Contract, although as shall be, seeiparties are seriously at
odds as to the legal connection or nexus (if aeyben these defendants and

the Contract.

4. Although it appears that Karkey was the only conypiwat agreed to
supply rental power through power ships, there wefact a number of other
companies that also executed contracts for rerdalep with the Federal
Government or federally controlled entities. A coomfeature was that these
companies were made advance payments for the rngowadr. This was
initially 7% of the total rental payments and waterl increased to 14%. The
Contract provided that the total rental paymentste 60 months were to be
USD 564,640,043.76. Fourteen percent of this cam@3D 79,049,606.12

and this amount (or thereabouts) was disbursecitkey.

5. Soon after the Federal Government launched rédmgal power
program, the Supreme Court, in exercise of itsgliction under Article
184(3) of the Constituti n, started proceedir{gs 2009) to examine the
program and the contrac s entered into pursuaretin In particular, the
advance payments made to the rental power isupptame under close
scrutiny. The Supreme ourt sought to satis$elf with regard to the
lawfulness, transparency and regularity of tbentracts, since grave
allegations of corruptiol and corrupt preets had been leveled in the
approval, sanctioning a+d awarding theredhe Supreme Court held
extensive hearings and ev ntually gave judgmer0003.2012. The decision
is reported as in rélleged Corruption in Rental Power Plar2912 SCMR
773 (herein after théRental Powercase"). Karkey was one of the power
suppliers whose Contract was scrutinized by ther&@up Court, and it was
represented by counsel at some (at least) of tagngs. In conclusion, the
Supreme Court (see pp. 851-4) declared hal ¢ontracts-including the
Contract-to have been awarded "in contravented law/PPRA Rules,
which, besides suffering from other irregularitiegmlated the principle of
transparency and fair and open competitidhtieclared the contracts to be
"non-transparent, illegal anaid ab initio" and ordered them to be rescinded
forthwith. It also held that the public functionesi as well as the "sponsors
(successful bidders)" who had "derived financialdfgs” from the contracts
were "primafacie, involved in corruption and corrupt practices"”. Ciand
criminal action was ordered to be taken rgjaithose concerned. The
Chairman of the National Accountability Bure@tNAB", the principal

federal anticorruption authority in Pakistan) wabrected to initiate



proceedings in light of the judgment and submitrightly progress reports

for the Supreme Court's consideration.

6. It will be convenient to pause here and before @eding further, to
take a look at the ICSID Convention. This is a rtatktral treaty that was
opened for signature in 1965 and entered into fancel4.10.1966. Pakistan
was one of the earliest signatories, ratifying treaty on 15.09.1966. The
Convention created the International Centre fortl&eent of Investment
Disputes (hence ICSID; herein referred to as thent@") and by Article 18
gave it "full international legal personality". Théentre was also granted
certain immunities and privileges. These provisitrave been given the force
of law in Pakistan: see section 8 of the 2011 IC3i&. The Centre has an
Administrative Council and a Secretariat. Article @mpowers the
Administrative Council tojnter alia, adopt rules with regard to the arbitration
and conciliation proceedings, for which purpose tGentre was established
and the ICSID Convention agreed upon. The Admaiste Council has
framed certain rules with respect to arbitratiomgler the Convention (herein
after the "Arbitration Rules"). The Secretariat-charged with the duty of

maintaining panels of arbitrators and conciliators.

7. The two parts of the ICSID Convention most relevémt present
purposes are Chapter Il (Articles 25-27), which Islegith the jurisdiction of
the Centre, and Chapter IV (Articles 36-55), whidkals with arbitration.

Article 25, as relevant, provides as follows:

"The jurisdiction of the Centre shall extend to dagal dispute arising
directly out of an investment, between a Contract8tate ... and a
national of another Contracting State, which theigea to the dispute
consent in writing to submit to the Centre. Whehe tparties have
given their consent, no party may withdraw its @msunilaterally.”

Article 26, as relevant, provides as follows: "Cemisof the parties to
arbitration under this Convention shall, unlesseothise stated, be deemed

consent to such arbitration to the exclusion ofather remedy".

8. The ICSID Convention itself does not define thentélinvestment”

nor does it specify the manner in which the "patti@.e., the host State in
which the investment is made, which is invariakthe trespondent and the
national of the other State, who is the investat eninvariably the claimant)
are to consent to arbitration. Article 36 simplywydes, in material part, as

follows: "Any Contracting State or any natdnof a Contracting State



wishing to institute arbitration proceedings shatidress a request to that
effect in writing to the Secretary-General who blsaind a copy of the request
to the other party". The manner in which recouseusually had to ICSID

arbitration has developed as a result of internatiqoractice and this also

needs to be considered.

9. Almost all States have entered into bilateral itwvest treaties
(known as "BITs"). As its name implies, a BIT ibiéateral treaty concerned
with investments made in each State by nationathebtherltis estimated
that there are several thousand BITs in force & dhe world. Pakistan is
also a party to several BITs and has had long famty with this type of
international agreement. Indeed, it appears tleavény first BIT ever signed
was that between Pakistan and Germany in 1959#dfih each BIT is, in the
end, a treaty between two States and must be retepand applied as such,
BITs tend to follow a certain common format andrshmany features. For
present purposes, two may be noted. Firstly, a Biariably contains a
definition of "investment”, and this tends to batstl quite broadly. Secondly,
a BIT provides for a mechanism for resolving diggsubetween an investor
from one State and the other State, in which testment has been made.
Although the dispute resolution clauses vary gyedtiey do tend to provide
(usually as part of a menu of options) for arbitratunder the ICSID

Convention.

10. On the basis of the foregoing two featurd® tettled international
practice appears to be that if a State is a membtre ICSID Convention and
is party to a BIT that provides for arbitration terms thereof, that constitutes
an open or standing "offer" by the State, and aange ICSID arbitration. In

such circumstances, an investor from the otheteStahich State must also,
of course, be party to the Convention) can "accepth "offer" and take any
dispute relating to investment under the BITatditration under the ICSID
Convention by making an appropriate requesterms of Article 36. This

fulfils the requirement of "consent in wrigth by the investor in terms of
Article 25, and sets the ICSID arbitration in matioThe question of whether
the dispute relates to "investment" is to determined by considering the
ICSID Convention along with the definition contath in the BIT.Itis to be

emphasized that the foregoing is only a generatrge®on and much depends
on a number of factors, including (but certainlyt fimited to) the exact terms
of the BIT as well as any objections by way of ntaimability or jurisdiction

as may be available to the respondent State. Hewvdor present purposes it

suffices to state matters in broad outlifédhe international practice just



described has been reiterated by tribunals in IC@iDitration proceedings.

Thus, inEl Paso v. Argentinathe tribunal observed as follows:

“Itis now established beyond doubt that a generateret¢e to ICSID
arbitration in a BIT can be considered as beingwthitgten consent of
the State, required by Article 25 to give jurisdiat to the Centre, and
that the filing of a request by the investor is sidered to be the
latter's consent.”

(ICSID Case No. ARB/03/15, Decision on Jurisdicti@7.04.2006,
para 35. Quoted in Christoph H. Schreuer, at The ICSID
Convention: A Commentargnd ed., 2009, pp. 212-3 (herein after
"Schreuer").The decision is available at www.italaw.com (acedss
14.12.2013).)

11. It appears that Pakistan and Turkey have enteredainteast two
BITs, the first of which was signed on 16.03.1986d took effect sometime
in 1997), and the second of which was signed 0032012. For present
purposes, | will refer to the earlier treaty. Tlisntained, in Article VII, a
dispute resolution mechanism, which as presentlgvast provided as

follows:

"1. Disputes between one of the Parties and aestov of the other
Party, in connection with his investment, shall matified in writing,
including a detailed information, by the investor the recipient Party
of the investment. As far as possible, the investod the concerned
Party shall endeavour to settle these disputes doysultations and
negotiations in good faith.

2. If these disputes cannot be settled in this wayiwisix months
following the date of the written notification memed in paragraph
1,the dispute can be submitted, as the investgramaose, to:

(@) the International Center for Settlement of stugent Disputes
(ICSID) set up by the "Convention on Settlement ioffestment
Disputes Between States and Nationals of othereSta(in case both
Parties become signatories of this Convention.) ..

3. The arbitration awards shall be final and bindiog dll parties in
dispute. Each Party commits itself to execute thard according to
its national law."

The BIT contained a (broadly stated) definition "gfvestment” in
Article I. Turkey has been a member State of the ICSID Cororersince
1989. (Hereinafter, unless clear from the contaxtotherwise specified,

"BIT" means the Pakistan-Turkey BIT of 1995.)

12.  To revert to the narration of facts, it appeard #feer the judgment in
the Rental Powercase, the NAB authorities started proceedings rimgeas
thereby directed. The Supreme Court from timerneetmade orders, some of
which were in relation to Karkey. Eventually, byder dated 26.11.2012, the
Supreme Court directed the NAB authorities to recoMSD 120 million



(approximately) from Karkey, "subject to all justdalegal exceptions'lt was
observed in the said order that if at any lategestany further amount was
found due, "it shall be responsibility of ChairmidAB to effect its recovery,
if the Ship has left the territorial waters of Ps&ih". A notice dated
03.12.2012 was thereafter served by NAB on Karkewhich reference was
made to the variousorders of the Supreme Court, and a sum of USD
128,135,897/- was demanded, either by way of payrmaethe furnishing of
an "equivalent bank guarantee ... whereafter thé& NI allow the Power
PlantsN essels which are currently secured ag#irsbutstanding amount to
move out of Pakistan territory”. No payment havbegen made and no bank
guarantee having been furnished, ultimately thegare Suit was filed by the
plaintiff under the admiralty jurisdiction of thSourt on 24.05.2013, making
a claim ofUSD 128,135,897. As noted above, an aegptin (CMA 46/2013)
was made for the arrest of the defendant-vesskés défendant Nos. 1to 4)
and on 28.05.2013, such an order was made, agesinvessels subject to
the condition that the vessels be allowed to $al bank guarantee for the

aforesaid sum was provided.

13. In the meanwhile Karkey had not been sitting idhel &ad proceeded

to take various stepdt appears to have started setting the stage for ICSID
arbitration almost immediately after the decisiontie Rental Powercase by
serving notice of its claims against Pakistan, amdntually made a request to
the Centre on 16.01.2013 for arbitration undertiche 36 (read, of course,
with the BIT) in respect of those claims. At themea time, it also filed a
request for provisional measures under Article 47the ICSID Convention.
(This provision will be considered in some detalter.) A three-member
tribunal ("Tribunal") was empanelled and this posit was confirmed on
25.07.2013.

14. In the present Suit, on 16.09.2013, Karkey filedb tapplications,
being the aforementioned CMA Nos. 68 and 69 of 201& first is under
section 4 of the 2011 NYC Act. By this applicatiddgrkey seeks to have the
present Suit stayed and the plaintiffs claim (whi€ltourse, Karkey strongly
contests) referred to arbitration before the Lon@murt of International
Arbitration (LCIA) in terms as provided in secti@8 of the Contract. This

stated in material part as follows:

"28. Arbitration

In case a Dispute is not resolved among the PARTHE&onformity
with Section 27 thent will be exclusively and finally resolved by
arbitration in the following manner:



) The Contract, as well as the rights and obligatiohsthe
PARTIES shall remain in full effect and force whaaid arbitration
procedure is pending, and the arbitration awardl 4¥e final and
binding on the PARTIES;

i) all arbitration shall follow the rules of arbitrati of the London

Court of International Arbitration ("LCIA"), in fae as of the date of
the Contract, and as further amended, except textent that such
rules conflict with the provisions of this Sectia8, in which case the
provisions of this Section 28 shall control;

i) all arbitration shall be conducted in London, Udit€ingdom,

and the PARTIES agree to exclude, to the extentti@permitted by
applicable law, any right of application or appe¢al any court of
competent jurisdiction with regard to any issudauft or issue of law
arising from the course of any arbitration. Thedavf Pakistan shall
govern the procedure, effectiveness, interpretaticonstruction,
performance Ipld application of the arbitratioredsdished herein;

viii)  the PARTIES hereby expressly waive any right toIes any
Dispute relating to the Contract except in accocdarwith an
arbitration conducted in accordance with this $echi8;

iX) the PARTIES reserve the right to refer to a coficompetent
jurisdiction all preliminary injunction suits, irtessary to obtain legal
measures intended to protect their rights priorotoduring the
arbitration, and such measures shall not be coreside waiver or
violation of the arbitration; provided that sucldigial relief (i) is
limited to that which is required to prevent immiha@amage to a
PARTY and (ii) does not resolve the merits or sabsé of such
Dispute; ...."

| may note that section 27 required the partiesttempt to resolve
disputes amicably, failing which it could be re&ztrto a "mutually agreeable
third party as an expert". This provision was noivhver, invoked or relied

upon before me.

15. The other application, CMA 69/2013, seeks rejectafrthe plaint

under Order 7, Rule 11 CPC, on two grounds. Firgtlig contended that the
admiralty jurisdiction has been wrongly invoked amodaction is maintainable
under the 1980 Ordinance in the facts and circamess of the case.
Secondly, it is contended that the Suit is not ma@mable on account of both
section 28 of the Contract (i.e., the arbitratigneement) as well as the ICSID
arbitration proceedings (which had already beerked by Karkey by the

time the Suit was instituted).

16. Karkey's request for provisional measures undercl&rt47 was
opposed by Pakistan. Both parties made writtenasaldrepresentations, and
the Tribunal gave its decision on 16.10.2013 ("P&tBion" or "Decision”).



By para 187thereof, the Tribunal decided that the defendasseeNo.1 (i.e.,
mv Karadeniz Powership Kaya Bey)e allowed to depart for the dry dock at
Dubai "for inspection and repairs as determinedBaeau Veritas (or other
equivalent agency) to maintain the vessel's ffgstry and class
certification". In the Decision, a deadline of 0LA013 was given for this
purpose (which was later extended). In order to tnibis deadline, Pakistan
was asked, "in particular", to cause the plaintéf "obtain the temporary
suspension of the order of the High Court of SimdhKarachi dated [28] of
May 2013 in the Admiralty Suit No. 07 0f2013, whiehrested the vessel, as
long as the Arbitral Tribunal shall not have inf@ththe State of Pakistan that
the suspension is no longer necessary for the pagp@f enabling the vessel
to obtain the vessel's flag-registry and classifaation”. | will examine the
PM Decision later herein below. However, | may nttat in para 34 of the
Decision, the defendant-vessel No. 3 is identifisda barge and thiefendant-
vessel No. 4 as a fuel tanker on the basis of whatstated biarkey before

the Tribunal in its claim.

17. It appears that after the PM Decision, the Fedéalvernment

(through the Attorney General's office) prodded plaentiff to take action in

conformity with the same. This led to the filing &@MA 98/2013 on

26.10.2013. In this application, the plaintiff iamyed for a "modification” of
the order of 28.05.2013 in terms substantially @ldhe lines of the PM
Decision as noted above. This application cameeafpré me on 29.10.2013.
On that date, an order of the Supreme Court date#i02013, and a no-
objection certificate (NOC) from the Chairman, NARted 28.10.2013 was
also produced. The Supreme Court order was in roaetion of the judgment
in the Rental Powercase. The Court reproduced the relevant portiortsof
order dated 26.11.2012 (referred to in para 12ihedsove) and ordered, with

reference to the Chairman NAB, as follows:

"... he can take measure on his own to allow teamyosailing of the
ship outside the territorial jurisdiction of Palkist He shall himself
under Section 23 of the NAO [the National AccounigbOrdinance,

1999, as amended, under which NAB is created] or ather

provisions shall ensure that the outstanding améuumd due against
the Ship Kaya Bey will be recovered.

2. As there is no restraint by this Court, and in tighthe paragraph
reproduced herein above, we allow this CMA as weith the

observation that let the Chairman NAB himself take necessary
steps with regard to this issue keeping in viewtlsd national
interest...."

In view of the foregoing position, | consideredafipropriate to give
notice of the application (i.e., CMA 98/2013) toaman, NAB. On the next



date, which was 05.11.2013, the learned Deputydetwisr GeneraNAB
appeared and, as recorded in the order made ond#iai stated that his
instructions from the Chairman were that "the Commdy impose such
condition as may be deemed appropriate by way airgg or otherwise as
would ensure the return of the vessel which is Bbug be temporarily
released from arrest". | was not fully satisfiedhathis statement, and directed
that on the next date an appropriate statementritingy signed by the
Chairman personally, be placed before the Courth®mext date, which was
fixed as 12.11.2013, | was assisted by learnedhsmufor the respective
parties (as also the law officers from NAB) andetdied that the best way
forward would be to hear counsel on the four applins referred to herein
above. The next date was fixed as 20.11.2013, whequest for adjournment
was made by learned counsel for the plaintiff, Wwhimwever was strongly
opposed by learned counsel for Karkey. On the ss&ions made, | directed
that the hearing of the applications be adjourioe26t11.2013, on which date

(as well as 28.11.2013) the applications were haadthereupon reserved.

18. Learned counsel for the plaintiff submitted, in gag of his

application for arrest of the defendant-vessels andpposition to Karkey's
two applications, that the admiralty jurisdictiof the Court had been rightly
invoked. He submitted that the matter came withie tscope of section
3(2)(h) read with section 4(4) of the 1980 Ordiranin particular, his case
was that the Contract was an agreement relatinthéouse or hire of the
defendant-vessels and the plaintiff's claim in et was one arising out of
the said agreement. In support of this submissiearned counsel referred to
various clauses of the Contract. Reliance was glaoa the definition of

"equipment" given in the second recital to the Cact{ the description of the
nature of the agreement (section 9), and section vitlich referred to the
equipment having been "rented". Further reliance wéaced on section 17.
Learned counsel also referred to tRental Powercase to submit that the
plaintiff had a clear claim against Karkey and foe arrest of the defendant-
vessels.It was submitted that since the jurisdiction invokedswhe admiralty

jurisdiction no question arose of the Suit beingystl under section 4 of the
2011 NYC Act. Learned counsel further contendedt thimce this Court

clearly had jurisdiction under the 1980 Ordinanbattnecessarily meant that
the application seeking rejection of plaint had ke dismissed. He prayed

accordingly.

19. Learned counsel for Karkey strongly opposed theesarrof the

defendant-vessels and prayed that hislicappns be allowed. Learned



counsel submitted that section 3(2)(h) had no aepptn in the present case.
He referred to the first recital to the Contrachieh stated that the plaintiff, as
buyer of the rental services, wished to "rent 23W8/ net ... of power for a
period of 60 months", to contend that this paracaked and specified that
what was being rented. Learned counsel drew andiginh between the
defendant-vessels as ships on the one hand, anpotker plants installed on
them (i.e., the first two defendants) on the othdéis case was that what had
been rented was the electric power as specified. this purpose it was the
plant (i.e., the "Reciprocating Generating Setsd aBalance of Plant"
described in the second recital) that was releaawit not the ships as such.
The latter had nothing whatsoever to do with thent€wt. At best and at
most, the ships served as floating platforms fer power plants and nothing
more, and that was the only sense in which thereeé® to "on barge
mounted powerships" in the second recital had toubderstood. Section
3(2)(h) was however concerned with ships as suchtil tind unless the
agreement was for the use or hire of a ship as,stiié provision had no
application. Since that was patently not the situmatat hand, it did not apply
and the admiralty jurisdiction could not be invokedearned counsel also
referred to the definition of "ship" in section 2(kf the 1980 Ordinance.
Without prejudice to the foregoing submissiongarhed counsel contended
that the Supreme Court in tiRental Powercase had in any event declared the
Contract to be voidab initio. This meant that, in law, the Contract had never
existed at all. Thus, there had, in law, never baey agreement of any sort to

which section 3(2)(h) could at all apply.

20. Learned counsel, again without prejudice to Hubmissions already
made, placed reliance on the arbitration agreengentained in section 28 of
the Contract. He submitted that an arbitration egrent, even if embedded in
the main (or matrix) contract as a clause therkafl an independent existence
of its own. Even if the main agreement had ogaseexist (or, in law, had

never existed at all) that did not of itself affélse arbitration agreement. The
latter was regarded as severable from the maitramin The declaration that
the Contract was voicab initio did not therefore affect the arbitration
agreement. Learned counsel submitted thatiose@8 of the Contract was
clear in its terms. The plaintiffs claim had to tederred to arbitration and the
suit stayed. As regards the Suit having beeought under the admiralty
jurisdiction learned counsel submitted that farlaim under section 3(2)(h) to
be exercisable in rem against a ship, it had nadésd4o be supported by a
claim in personam, by reason of sectiod).4(In other words, for the
defendant-vessels to be arrested there had to diaira in personam against

Karkey. But that was precisely the claim that hadé referred to arbitration



under section 28 of the Contract. Merely becauseptesent Suit had been
brought under the 1980 Ordinance was not a reasgnsection 4 of the 2011
NYC Act could not, and did not, apply. Indeed, ted counsel also
submitted that because the claim had to be arbityathe in rem jurisdiction

could not be exercised against the defendant-\gessel

21. Learned counsel submitted further that after tdggoent in thé&ental
Power case, a tripartite agreement had been enterecaimtmg Karkey, the
plaintiff and NAB. This agreement, dated 072092, related to all
outstanding claims that were being, or could bedenagainst Karkey by
reason of theRental Powercase.lIt provided that a net sum of USD 17.2
million only was payable by Karkey to NAB inspect of such claims.
Learned counsel referred in particular to clause8ch stated as follows:
"NAB confirms that having completed its enguiit is satisfied that
KARKEY has settled the Account [i.e., the claim WED 17.2 million].
Resultantly, KARKEY has no liability, and there raims no basis or evidence
for proceeding(s) by NAB or any of the other Paritoe GoP [Government of
Pakistan] against KARKEY and/or its project/investth and that NAB has
completed and closed its enquiry in respect of KARK Clause 4 provided,
inter alia,that the parties would not initiate or pursue alayne against each
other in any court or arbitration "under or in cention with or in relation to
the [Contract]" (subject to a saving in favor ofrkey). Learned counsel
submitted that this agreement had never been rafgador challenged in any
manner by either NAB or the plaintiff. Thus, thevas no basis whatsoever
for any claim as now being advanced or the filihthe present Suit. Learned
counsel further submitted that in any case, thegmeclaim was entirely of
NAB's making and the plaintiff was simply actingths former's instrument.
Itwas pointed out that the basis ofthe claim wastitee dated 03.12.2012,
but that had been issued by NAB and not the pfainithout prejudice to
these submissions, learned counsel also digention to the statement
annexed to the plaint in which the claim of USR81135,897 had been
itemized under various heads, and submitted thah @n a bare perusal
thereof, many of the heads had nothing whatsoeveotwith the Contract.
Learned counsel prayed that the plaintiffpligption for arrest of the

defendant-vessels be dismissed and Karkey's apphesae allowed.

22. Exercising his right of reply, learned counsel fibre plaintiff

submitted that all the various heads under whiéhdlaim had been made
arose out of the Contract, but that even if sontendit, they would simply
stand excluded when the Suit was finally decidenlvéiver, that was a matter



for the trial and could not mean that the defendastels ought not to be
arrested. Furthermore, even though the Contractldesh declared voidab

initio, the claim nonetheless arose out of the same wittn meaning of
section 3(2)(h). Learned counsel submitted thatas only if the plaintiff had

sought to enforce any right under the Contract ¢ivhivas patently not the
case) that the declaration by the Supreme Courldcstand in the way;
otherwise, the claim was justiciable under the adltyi jurisdiction. The

learned law officers for NAB also made submissi@mal in particular placed
reliance on the written submissions filed by them ©9.11.2013. Learned
counsel for Karkey however strongly opposed anytrigof hearing being
given to NAB, submitting that it was not party teet Suit and could not be
allowed to intervene in this manner. Finally, | magte that learned counsel
for both the plaintiff and Karkey also relied onrteén case law in support of

their submissions.

23. | have heard learned counsel as above and conditteeease law and
material relied upon. | have also examined therceeath their assistance. |
may note that given the importance and complexitthe issues involved, |

also consulted certain other material, includingotss commentaries on the
ICSID Convention and the NY Convention. | mentitwe principal resources
so utilized because they were not as such reféored relied upon by learned
counsel but they do, in many important ways, infaime discussion and
analysis that follows.Schreuer (op. cit.)is regarded as the leading
commentary on the ICSID Convention and appearstérdfjuently cited by

ICSID tribunals. | have also benefited from the enal available on the

excellent website on investment treaty arbitratioaintained by Professor

Andrew Newcombe, www.italaw.com. As regards the GBldhvention, | have

principally consulted three treatisddew York Convention: Commentdry
Dr. Reinmar Wolff (ed.), 2012 (herein aftéiVolff'); Recognition and
Enforcement of Foreign Arbitral Awards: A Global @mentary on the New
York Conventionby Herbert Kronke, et. al. (2010); anBnforcement of
Arbitration Agreements and International ArbitralwArds: The New York
Convention in Practicedy Emmanuel Gaillard and Domenico Di Pietro (ed.),
2008. | have also benefited from the material lab& on
www.newyorkconventionl958.org, a website on the N&onvention
maintained by UNCITRAL.

24. | start the discussion by noting that section 26 tle Contract
expressly provided as follows: "This Contract ahd rights and obligations
of the PARTIES hereunder shall be governed the laws of Pakistan".



Section 28 of the Contract, which contained theitation agreement,
expressly provided in its clause (iii) as follow3he laws of Pakistan shall
govern the procedure, effectiveness, interpretattonstruction, performance
and application of the arbitration established iméreThus, the law of
Pakistan was not merely the proper law of the Gaitrit was also the
substantive law of the arbitration agreement a$ aglit would seem, being

the curial law and conceivably also tbg arbitri.

25. | begin with CMA 46/2013, and the question whettiex admiralty
jurisdiction of this Court under the 1980 Ordinankas been properly

invoked. Section 3(2)(h) provides as follows:

"3.Admiralty Jurisdiction of theHigh Court.- ...

(2) The Admiralty jurisdiction of the High Court alhbe as follows,
that is to say, jurisdiction to hear and determang of the following
causes, questions or claims-

(h) any claim arising out of any agreement relatothe carriage of
goods in a ship or to the use or hire of a ship; ..

Itis now well established that section 3(2)(h) ibéaconstrued and
applied broadly. The 1980 Ordinance is basadeguivalent English
legislation, and our law has tended to developgiba same lines as English
law. Itis well settled that what is now section 20(2)(hjhe (UK) Senior
Courts Act, 1981 (previously titled the Supreme Ediaet), which is similarly
worded, is to be broadly construed: bia¢sbury 'sLaws of Englanat Ed.
(Reissue), 2001, Vol 1(1), para. 32tlis, inter alia, stated there that the
words "agreement relating to use or hire of a'séip not to be given a
restricted meaning"The approach to be taken to section 20(2)(h) @an b
gauged, for example, frorihe Antonis P Lemo§l985] 1 AlIER 695, where
the House of Lords held that the clause was broauigh to include a claim
in tort in appropriate circumstances. Theifge action in rem was based
exclusively in tort (on alleged negligencejpdawas not "founded on any
breach of any contract made directly between tth@ parties to the action”
(pg. 698). A learned Division Bench of this Court,Compagnie Continentale
(France) SA v. Pakistan National Shipping @wation and others1994
MLD 2178, has noted this decision with apaip and | myself have had
occasion to rely upon it in a recent case (detal Construction of Greece SA

v. Owners of the vessel mv Lady R6a3 CLD 1829).



of the same coin. Thus, for example, the hired capdo produce the electric
power at the specified level had to be availabteughout the entire 60 month
period (subject to permitted "outages" such as dided maintenance, etc.).
But this necessarily meant that the power ships teademain available for
and throughout the entirety of the said period. Andile delivering power
under the Contract, the power ships could not det@wany other use or hire.
This was quite intentional and clearly within thentemplation of the parties.
Thus, were the power ships to sail away during tbhatractual period that
would have meant an immediate and irremediablechreaf the Contract by

Karkey.

27. The foregoing conclusions also accord with the fess sense of the

Contract. It is well established that this is a permissible &d the

interpretation of contracts. A leading treatisetlo& subject states as follows:
"In addition to the words of the instrument, ance tparticular facts
proved by evidence admitted in aid of interprewtithe court may
also be assisted by a consideration of the comaleptirpose of the
contract, and in considering that purpose may nghon its own
experience of contracts of a similar character twatt under
examination. However a court must be cautious ketmncluding that
a particular interpretation does not accord witmoeercial common

sense."(The Interpretation of Contractey Kim Lewison, sthn ed.,
2011, pg. 42).

In my view, when the Contract is read as a whotej the (admitted)
circumstances in which it came to be executed apt kn mind, there can be
hardly any doubt that the commercial purpose wasKarkey to make the
power ships available for the generation of elegower, for said power to
be supplied to the grid through the plaintiff. Tégecific words and language
used in the various sections of the Contract mastrxerstood, construed and

applied accordingly.

28. | therefore conclude that the Contract was for'tee" or "hire" of the
power ships, and that this was so within the megaihsection 3(2)(h) of the
1980 Ordinance.

29. The next question that requires consideration i #ffect of the
declaration by the Supreme Court that the rentalgpocontracts were voidb
initio. It will be recalled that learned counsel for Karkepmitted that this
meant, in any event, that the Contract had neviestezkin law and hence there
had never been any agreement at all. Since se&@jih) postulates an

agreement, it could not therefore have apyplieation to the facts and



circumstances of the present case. The operatiteopshe Supreme Court
judgment has been set out in para 5 above. In ey \t is important to keep
in mind that the Supreme Court not merely decldhedcontracts to be void
ab initio, but also ordered, in consequence thereof, that lbieeyescinded.

These two aspects must be applied together. Inesgectful view, the true
guestion therefore is: what is the status and efééca contract that is

rescinded by reason of being vl initio? The answer to this lies in section
65 of the Contract Act, 1872, which, without ittudtrations, provides as

follows:

"65. Obligation of person who has received advantage under void
agreement or contract that becomes void. When an agreement is
discovered to be void, or when a contact becomed, \wmy person
who has received any advantage under such agreemexntract is
bound to restore it, or to make compensation fdo ithe person from
whom he received it."

The Privy Council, inThakurain Harnath Kuar v. Thakur Indar
Bahadur SinghAIR 1922 PC 403, held that this section applie® als an
agreement that was void from inceptidhwas observed as follows (emphasis

supplied):

"The section deals with (a) agreements and (b)ntraots. The
distinction between them is apparent from SectionBg Clause (e)
every promise and every set of promises formingdbesideration for
each other is an agreement, and by Clause (h) agreement
enforceable by law is a contract. Section 65, floeee deals with (a)
agreements enforceable by law and (b) with agretamemwt so
enforceable. By Clause (g) an agreement not erdbteeby law is said
to be void.

An agreement, therefore, discovered to be void ise o
discovered to be not enforceable by law, and, @ lgnguage of the
section, would include an agreement that was vaidhat sense from
its inceptionas distinct from a contract that becomes void." gp)
This Court also has held in a number of casessnaton 65 applies to

a situation where the agreement is void at incepteference may be made
to a Division Bench judgment reportedkdsan Muhammad v. Abdul Wakeel
Khan and other2012 CLC 324, and single Bench decisions repoeasd
Muhammad Sabir v. Muhammad Khalid Naeem Cheemaotrets2010
CLC 1879 (where reference was specifically madpgatl885, to the section
applying to a contract voidb initio), Hyderabad Municipal Committee v.
Jaweed Murtaza Khan1986 MLD 1410 andAli Murtaza v. Karachi
Metropolitan Corporation 1985 CLC 1730. The last two judgments

specifically referred to and applied the Privy Coilidecision.



30. In my respectful view, the declaration that the €act was voidab
initio and in consequence was to be rescinded was tantantouit being
"discovered to be void" within the meaning of tget 65. The plaintiffs
claim (of course, if at all ultimately successfulust therefore be regarded as
being in terms of section 65. The claim would be risstoration by Karkey of
the advantage received by it "under such agreemard’, an agreement
discovered to be void, or to make compensation liaving received such
advantage. As already noted, section 3(2)(h) of 1880 Ordinance is to be
construed broadly. If its language can sustainaaclin tort, as held inrhe
Antonis P Lemos (supra)if is certainly broad enough to support a claim
arising in circumstances to which section 65 of @antract Act is applicable.
Put differently, in my view, the "agreement" to wii section 3(2)(h) can
apply is not limited to one enforceable by law;usgd therein, this term refers
to both "agreements" and "contracts" as explaingdhle Privy Council in the
cited case. It follows that the term can also meanagreement discovered to
be void. But such an agreement can be one thatveidsab initio. A claim in
terms of section 3(2)(h) can thus be in relationsteh an agreement. It
follows that the plaintiffs claim under section @& restoration by Karkey of
the advantage it obtained under the Contract, whias voidab initio (but
which | have found to be one for the use or hirette power ships), or to
make compensation- for having received such adgantaould be a claim
within the scope of section 3(2)(h). In other woraetwithstanding that the
Contract was voidab initio, the matter would nonetheless fall within the

admiralty jurisdiction of this Court.

31. The next two points that require consideration (@ethe effect of the

tripartite agreement dated 07.09.2012, and (b)vémous heads under which
the plaintiff has bracketed its claim ofUSD 1,897 (see para 21 herein
above). As to the first point, it is to be notéthat the amount specified in
agreement of 07.09.2012 (USD 17.2 million) vibmsught to the attention of
the Supreme Court on 26.11.2012. However, $wpreme Court did not
accept this amount, and directed the NAB authariteerecover the amount of
USD 120 million (approximately), subject to alsf and legal exceptions (see
para 12 herein above). In view of this positiat,this stage, which is that of
interim relief and interlocutory orders, it ismewhat difficult to assess the
effect of the agreement of 07.09.2012 giwbat the Supreme Court has
expressly not accepted the amount stated theréierefore, without prejudice

to the right of Karkey to take recourse to thisesgnent or raise it in defence
at the appropriate stage, it ought not ffech the outcome of the issues
presently before me. The second point is evamat different. It will be

recalled that learned counsel for Karkey stech that some of the heads



under which the plaintiffs claim has been statedhalorelate to the Contract
even on a bare perusal. It is also to be notedtieabupreme Court expressly
qualified its order to recover USD 120 million, nvak it subject to all just
and legal exceptions. The expression "subject jostlexceptions" has a well
understood meaning. Bhulam Muhammad v. Irshad AhmBtD 1982 SC
282, the Supreme Court observed as folloesie of the well-known
meanings of the phrase 'subject to all just exoaptiis that the order which
contains this expression, would be effective unkass until the other party
who would be effected by such an order takes elaepb it and raises
objections which are ultimately upheld to be justd aalid" (pg. 285). | have
already expressed the view that the plaintiffs noldif at all valid) would
appear to fall under section 65 of the Contract, Aet, Karkey would be
liable to restore the advantage it obtained uriler Contract or to make
compensation for it. When the various heads ofrclspecified by the plaintiff
are examined, two prima facie seem to fall in théegory of advantages
obtained under the Contract, as being directly eoted with the latter. These
are the advance payment of USD 80 million and #@q@acity charges paid,
amounting to USD 43,203,639. The amount of USD &3,203/-, which the
plaintiff admits was payable to Karkey under thentCact for electric power
actually dispatched and fuel cost, has to be $etgafinst these amounts. (The
plaintiff has, in fact, claimed only a net amouriit)e object of section 65 isto
restore the advantages obtained by both partieadb other. Reference may
be made t&tate of Rajasthan v. Associated Stone Industliesf) Ltd AIR
1985 SC 466 where the Supreme Court of India,imglyn Govindram
Seksaria v. Edward RadboA¢R 1948 PC 56, observed as follows (pg. 469):

"It is not as if Section 65 of the Contract Act worksane direction
only. If one party to the contract is asked to drgg the advantage
received by him under a void contract so too theeoparty to the void
contract may ask him to restore the advantage weddiy him. The
restoration of advantage and the payment of congpens has
necessarily to be mutual.”

In my respectful view, prima facie (and without jodice to either the
claim of the plaintiff or any defence set up by k&) and for purposes only
of the present application for arrest of the defamedessels, only a net
amount ofUSD 85,919,736/- should be taken into iclemation.

32. Inview of the foregoing discussion, | concludetttiee plaintiff has

been able to make out a prima facie case for tleecese of the admiralty
jurisdiction of this Court in terms of section 32 of the 1980 Ordinance.
The equities lie in favor of the plaintiff and agsi the defendants. All the



ingredients for interim relief are in place. | wduherefore dispose off CMA
46/2013by confirming the order of arrest made 88.05.2013against the
defendant-vessels, subject to the modification that amount of the bank
guarantee that may be provided in terms thereofraduced to USD
85,919,736/-.

33. | turn to Karkey's application under sectignof the 2011 NYC Act,
CMA 68/2013. This section essentially gives efféatArticle Il of the NY

Convention and is in the following terms:

"4. Enforcement of arbitration agreements.- (1) A party to an
arbitration agreement against whom legal procemdinhave been
brought in respect of a matter which is coveredthg arbitration
agreement may, upon notice to the other party thhe proceedings,
apply to the court in which the proceedings havenbkrought to stay
the proceedings in so far as they concern thatematt

(2) On an application under subsecti¢l), the court shall refer the
parties to arbitration, unlegsfinds that the arbitration agreement is
null and void, inoperative or incapable of beingfpemed.”

It will be seen that subsection (2), in particularfresponds to Article
[1(3) of the NY Convention.

34. The first question that needs to be addressechi again, the effect
of the declaration in th®ental Powercase that the Contract was vath
initio. If the Contract, in law, never existed, what ofttibitration agreement
contained in section 28 thereof? Did it not meetsame fate and hence was
not the case that, in law, there never had beenaabiration agreement
between the parties® will be recalled that learned counsel for Karke
submitted that it was well settled that aiteation agreement even if
embedded in the main contract was a separate agréemits own right and
essentially remained operative and unaffected lyyfactor that vitiated the
main contract. This position is of course well kgettin Pakistani law and of
long standing. Reference may be madditachi Ltd. and another v. Rupali
Polyester and otherd998 SCMR 1618 where, at pg. 1658, the Supreme
Court noted the separability of the two contraBRsference may also be made
totwojudgments ofthis CouKarachi Shipyard and Engineering WorksLtd
v. General Iron and Steel Works L#LD 1971 Kar 501 an&luhammad
Sarwar Khan v. Federation of Pakist&lD 1958 Kar 224 in which it was
held that frustration or repudiation, respectivalf/the main contract did not
affect the arbitration agreement embedded thereimch was severable from
the former. The three cited judgments (and of @@ursothers) amply

demonstrate that Pakistani law in this area ofléhie has, in the main, tended



to develop along the same lines as other commonuasdictions, and this
ought to be all the more so since the enactmenheof2011 NYC Act. | turn
therefore to look at how English law has developeith regard to the extent
and manner in V\;hich an arbitration agreementbedded in the matrix

contract survives any failure (howsoever fundamgmhthe latter.

35.  The first point to note regarding the position inglish law is that
there has been legislative intervention in gteape of section 7 of the
Arbitration Act, 1996. This provides that an araiton agreement embedded
in another contract "shall not be regardesl imvalid, non-existent or
ineffective because that other agreement is inyaiddid not come into
existence or has become ineffective, and it sloalttfat purpose be treated as
a distinct agreement”. However, it is well settthdt this is simply reflective
of the position at common law. That the arbitratagreement is distinct and
separable from the main contract has been descrisetpart of the very
alphabet of arbitration law" in the House of LondsLesotho Highlands
Development Authority (Respondents) v. Impregild &pl other$2005] 3
All ER 789 (see at para [21]). Lord Steyn theederred to the leading
judgment of Hoffmann, LJ (as he then wasHarbour Assurance Co (UK)
Ltd v Kansa General International Insurance Co [1693] 3 All ER 897,
where it was held that the doctrine of separabitibuld apply to save the
arbitration agreement even where the main contvastvoidab initioand not
merely voidable. There are a number of English silens that support and
confirm this position. It is not however, necesstryite further authority. In
my view, the position developed under the Engliaheclaw ought also to be
regarded as the position in the law of PakistanetheRental Powerase is
looked at from this perspective, in my respectfidwy it is clear that the
Supreme Court was there concerned with the maitracts and not with any
arbitration clause embedded therein as pdrtthe dispute resolution
mechanism. Thus, what was declared vald initio and ordered to be
rescinded were the main contracts-including afirse, the Contract-and
not any arbitration agreements therein. This caiolu is bolstered by the
additional direction given by the Supreme Courttfer relevant amounts to
be recovered through "civil action” and not onlyregourse to criminal law.
Arbitration proceedings are of course in thature of "civil action". |
therefore conclude that section 28 of the Catirdeing the arbitration
agreement between the plaintiff and Karkey, wasirdisand separable from
the main contract, and survived the latter beingated voidab initio. Thus,
the question of whether section 4 of the 2011 NY@& & to apply or not is

not moot but very much alive and | now tum to cdesithis issue.



36. The position with regard to section 4 is clearsubsection(1) applies
then by reason of subsection (2) the proceedingd rbe stayed and the
parties referred to arbitration, unless the artidraagreement itself is either
(@) null and void, or (b) inoperative or (c) inchfe of being performed.
(There may be a further narrow and strictly limitgaiblic policy" ground,
but this point does not arise here and | leavepéno) Learned counsel for
Karkey of course submitted that none of these clestastood in the way, and
hence Karkey's application ought to be allowed thedoresent Suit stayed. |
have carefully considered the matter and, with @espnust disagree. In my
view, for the reasons herein after stated, thesfaod circumstances of the
case at hand are such that the arbitration agrdeougit to be regarded as

incapable of being performed.

37.  According to Wolff (op. cit.),"the expression ‘incapable of being
performed’ refers to practical aspects tbé prospective arbitration
proceedings” (pg. 188; emphasis in origindmilar views have been
expressed in the other treatises (see para 23 pbonsulted by me. Now, the
admitted position is that Karkey has already itfiharbitration proceedings
under the ICSID Convention. Of course, those prdiogs are against the
State of Pakistan and not, as such, against tigtifflaHowever, there can be
little doubt that there would be a substantial taebetween the issues raised
in the ICSID proceedings and any arbitration prdogegs to be initiated in
terms of section 28 of the Contract (herein aiéenred to as the "prospective
arbitration proceedings"). This would be all therengo if Pakistan were to ’

Whost” atess’
o7
claim in the prospective arbitration proceedinijsnay even be that if the ‘*W’:"f‘”‘j

- T p o
plaintiff is directed to initiate the prospectivebdration proceedings, it may (-‘”"’m"“[“a’d

file a counter claim in the ICSID proceedings orl&y were to file a counter

do so as a matter qf form but then ask the arbisafor a stay pending the
outcome of the ICSID proceedings. These are, irnviey, possibilities that

have a more than reasonable probability of actwadturrin .

38. In addition to the foregoing, it must be kept imohithat Article 26 of
the ICSID Convention provides that ICSID arbitratis "to the exclusion of
any other remedy" (see para 7 herein above). Tappears to be a certain
hierarchy if a situation arises where there is [T 8tbitration on the one hand
and arbitration proceedings (or the possibilitysofch proceedings) before
some other forum such as ICC, LCIA, etc., on tHeeniSchreuerstates the

matter as follows:

"One of the functions of Art. 26 is to create arof priority vis-a-vis
other systems of adjudication in order to avoidtamictory decisions



and to preserve the principle mé his in idem... Therefore, a non-

ICSID tribunal should decline jurisdiction in thacke of a valid

submission to ICSID arbitration unless a contrantgmtion of the

parties can be established ...."(pg. 381)

Reference must, in this context, be made to twolDC&hbitrations, in
which Pakistan was involve@®GS v. PakistanlCSID Case No. ARB/01/13
and Bayinder v. PakistanCSID Case No. ARB/03/29 (noted iB&chreuer at
pp. 381-2). In the first case, Pakistan had enténem an agreement with SGS,
a Swiss company, for it to provide pre-shipmentpétdion services. The
agreement provided for arbitration in Pakistan, wdich of course the
Arbitration Act, 1940 applied. Disputes arose artimately SGS initiated
ICSID proceedings on the basis of a BIT betweend®ak and Switzerland.
At the same time, Pakistan brought suit in thelaraurts seeking to restrain
SGS from initiating or continuing ICSID proceedinged a declaration that
arbitration proceedings as envisaged under theeaggnt be started. The civil
court gave the injunction sought, and an appealdfiby SGS before the
Lahore High Court failedSGS Societe Generate v. Pakist&902 CLD 790).
SGS appealed to the Supreme Court and Pakisteoss-appealed. The
decision of the Supreme Court is reported $sciete  Generate De
Surveillance S.A. v. Pakista@002 SCMR 1694 (reproduced at 8 ICSID
Reports 356). SGS was restrained from "taking aking any step, action or
measure to pursue or participate or to continu@uisue or participate in the
ICSID Arbitration". The arbitration proceedings ierms of the agreement
were allowed to proceed, but the scope thereof hw@iged in the manner and
for the reasons as indicated by the Supreme CuMinen the matter came
before the ICSID tribunal, it held as follows (dated inSchreuerpg. 382):

"The Tribunal referred to previous decisions recogm that
contractual claims and treaty claims could co-exasid upheld its
jurisdiction with respect to alleged violations tife treaty, since that
jurisdiction would not be shared by the PSI Agreemarbitrator. As
to the claims arising from alleged breaches oftreamt the Tribunal
held that it was not competent to decide contractleims unless they
also constituted or amounted to treaty violationgDecision on
Objections to Jurisdiction, 06.08.2003, availahtewww.italaw.com)

39. I am of course bound by the decision of the Supr€mert, regardless
of what the ICSID tribunal may have said or decidedhave carefully
considered the judgment. It is to be noted thatdeak (which was a directly a
party to the agreement) wished to proceed to atmtr under the contract
whereas SGS wanted to continue with the ICSID m@atidin proceedings.
There was no litigation pending in the courts ofkiBan where the

substantive dispute was raised or involved. In espectful view, the decision



of the Supreme Court BGS v. Pakistandoes not appear to have a bearing on

the issue | am now considering.

40. In the second caseéBayinder v. Pakistanthe contract was between
Bayinder, a Turkish company and the National Highwkuthority (NHA), a

statutory authority. The contract provided for s&pdite resolution mechanism
that would culminate in arbitration in Pakistan. eTleontract having been
terminated, Bayinder started ICSID proceedings lo basis of the BIT. At
the same time, arbitration proceedings startedthis country between NHA
(as claimant) and Bayinder. Pakistan objected te t&SID proceedings,
contending that Bayinder's claims fell outside fesdiction of the ICSID

tribunal and that arbitration proceedings under toatract had already been
initiated. (The tribunal's decision on jurisdictjo dated 14.11.2005, is
available at_www.italaw.com). Again, it will be maot that there was no

litigation pending in Pakistan where the substandispute was involved. This
case also therefore does not have a bearing onisthee that | am now

considering.

41. Before proceeding further, there is one point thety be highlighted.
In the present case, Karkey's claim in the ICSiDceedings, namely that its
rights under the BIT have been violated appearsm@nate directly from the
judgment of the Supreme Court in tRental Powercase. At the same time,
the plaintiffs claim in the present Suit is alsséad on theRental Powercase.
This is therefore not a situation, which appearddwe arisen not infrequently
in ICSID proceedings, of there being two sets @finas, one based on an
international treaty (invariably the relevant BIBnd the other on purely
contractual terms. Here, there is identity betwésn substantive bases of both
claims. In my view therefore, the present situation is onewhich what is
stated inSchreuerat pg. 381 (see para 38 herein above) would beacaye.

- 42. Accordingly, | conclude that in vtew of thdCSID proceedings

initiated by Karkey, it has itself created a sitoiaf now subsisting, where
recourse to arbitration under section 28 of the tah would not be possible
or feasible, i.e., the arbitration agreement isapable of being performed. By
reason of subsection (2) of section 4, the preSeittcannot and ought not to
be stayed under the 2011 NYC Act. Only one finahpmeeds to be made.
There appears to be nothing in the NY Conventiorsuggest that the reason
why the arbitration agreement is incapable of bepggformed must be of a
permanent or irremediable natudémay well be temporary or remediable. In

my view, if the reason or situation rendgrithe arbitration agreement



incapable of being performed exists when the apptio for stay of
proceedings under section 4 comes up for hearifmydéhe court, then such
application is to be dismissed. But if subsequetitly situation changes and
the reason ceases to exist (e.g., the impedimergmsved), | can see no
reason why the defendant cannot renew the apmic#tihe proceedings are
still pending. Thus, in the present case, if th&IT proceedings fail or are
abandoned, then it may be that Karkey is able neweits application under
section 4 of the 2011 NYC Act. However, any sucpliaption, if filed, will
be dealt with on its own merits and subject tortgbts of the plaintiff and in

light of the circumstances then prevailing.

43. For the foregoing reasons, | hold that the arbd@ratagreement
contained in section 28 of the Contract is cursemticapable of being
performed by reason of the ICSID arbitration praltegs initiated by Karkey
itself, and therefore the present Suit cannot bgest in terms of section 4 of
the 2011 NYC Act. CMA 68/2013 is therefore dismdsseithout prejudice to
Karkey's right to file a fresh application at aelatstage, if so deemed

appropriate, in terms as noted in the last precepara.

44. Before proceeding further, one remaining aspecistmaiso be
considered. Learned counsel for Karkey had subditteat the in rem
jurisdiction under the 1980 Ordinance could noboght not to be exercised
because of the arbitration agreement between thiegqarhis is an important
guestion, and raises a general point, which caedts follows: if there is an
arbitration agreement between the plaintiff andgheson liable in personam
(whether or not a defendant), can the in rem jicigzh be exercised to arrest
a ship in respect of which such an action wouldentise lie in admiralty
jurisdiction? This question has been consideredlifferent jurisdictions.t
suffices to refer to only one such decision, tHa Bull Bench of the Bombay
High Court reported akS. Ocean Liner LLC v. mv Golden Progrétescided
on 25.01.2007 and noted at AIR 2007 NOC 1376 (Bpfull text available
at. www.indiankanoon.org (accessed 15.12.2013)).0 Tquestions were
considered by the Full Bench, one of which was:whether a suit only for
arresting a ship by way of obtaining the securnityhie pending arbitration can
be maintained or proceeded with?" After consideangumber of authorities,
both English and Indian, and referring to the Indlagislation as also an
international convention, the learned Full Benckveared the question in the

affirmative, in the following terms:

"68. We shall, accordingly, articulate our conotus thus:



(i) An action in rem (in admiralty jurisdiction) for receny of the
claim and arrest of the vessel where the partiee lagreed to submit
the dispute to arbitration can be maintained angloh case if by way
of an interim measure, the vessel is arrestedeoséaurity provided to
obtain the release of the vessel, matter shallg@wadn accord with
Article VII of the International Convention on Aseof Ships, 1999.

(iii) If the proceedings are brought within the time sdeced by the
Court before the arbitral tribunal, any final démis resulting

therefrom shall be recognised and given effect wdhpect to the
arrested ship or to the security provided in otdeobtain its release
provided that the defendant has been given reatomalice of such
proceedings and a reasonable opportunity to preenicase for
defence and in accord with the provisions contaiimedthe Indian

Arbitration Act].

(iv) With regard to clauses (ii) and (iii), it iepwever, clarified that
retention of security shall remain a matter of dion and it shall be
for the court to pass appropriate order in thaareggfter taking into
consideration all relevant circumstances."

| am in respectful agreement with the reasoning ki the learned
Full Bench to the foregoing conclusions and thectasions as well, subject
only to the comment, which need not be elaboratrd,lthat the conclusions
may need some adaptation (without affecting thestsuize thereof) to suit our
procedural requirementdt follows that if 1 had decided that Karkey's
application under section 4 of the 2011 NYC Act luiuip have been allowed
and had stayed the present Suit, | would still Haae the discretionary
jurisdiction to order the arrest of the defendagdsels or the providing of
security for their conditional release. For theorelc | would note that in the
facts and circumstances of the present case, | dvoave exercised this
discretion in favor of ordering the arrest of thefeshdant-vessels subject to
Karkey providing a bank guarantee in terms asdtatpara 32 herein above,
and subject to the further condition that if thiaimiff did not initiate
arbitration proceedings within a stipulated periadd pursue the same
diligently, or abandoned the same, then the orflarrest and/or providing of

security (as applicable at the relevant time) watiéthd recalled and vacated.

45. | tum to consider the second application moved bgrkgy, CMA
69/2013, seeking rejection of the plaint. Since advén allowed the plaintiffs
application for arrest of the defendant-vesselsterms as stated above, and
dismissed Karkey' s application under section 4tref 2011 NYC Act, it
necessarily follows that in my view, the plaint nah be rejected. There is no
need for any separate consideration of CMA 69/2048ich fails and is

hereby dismissed.



46. This brings me to the last of the four laggtions that reqmre
consideration, CMA 98/201&will be recalled that this application has been
filed by the plaintiff, seeking a temporary suspensf the order of arrest in
relation to the defendant-vessel No. 1 (hereierathe "Kaya Bey"). The
context of this application is the PM Decision tbé Tribunal, made on
Karkey's request for provisional measures unddiclar47 of the ICSID
Convention. The operative part of the PM Decisian been set out in para 16
herein above. The question of whether, howl #&nso, to what extent
provisional measures recommended by ICSID tribueals affect judicial
proceedings pending in the host State is an isstenas been considered in
relation to jurisdictions all over the world, andntinues to be an alive issue.
Here, a distinction must be made. In someega$CSID tribunals have
recommended a complete cessation or suspensievdowithdrawal) of the
judicial proceedings. That is not the case hereoAdingly, this issue is not
before me, and | expressly leave it open (insofaha courts of Pakistan are
concerned) for consideration in a suitable csgould however, in passing,
draw attention to an interesting article on thipartant issue by Rodrigo Gil:
"ICSID Provisional Measures to Enjoin Parallel Datie Litigation”, World
Arbitration & Mediation Review535-602, Vol. 3: Nos. 4-5 (2009).) The issue
before me is whether, and if so, to what extem ICSID tribunal can
recommend provisional measures that, in effederfere with pending
judicial proceedings in the host State and affeetintegrity of the judicial
process. (I use the term "integrity" broadly tolude, as appropriate, both
procedural and substantive matters.) This necégsaquires a consideration
of Article 47 of the ICSID Convention.

47.  Article 47 provides as follows:

"Except as the parties otherwise agree, the Tabumay, if it
considers that the circumstances so require, omeend any
provisional measures which should be taken to prvesthe respective
rights of either party.”

Reference should also be made to Rule 39 efAtbitration Rules,

which in relevant part is as follows:

“(I) At any time after the institution of the proceedirggparty may
request that provisional measures for the preservaif its rights be
recommended by the Tribunal. The request shallifspie rights to
be preserved, the measures the recommendationic v@requested,
and the circumstances that require such measures.

(2) The Tribunal shall give priority to the consideaoatiof a request
made pursuant to paragraph (1).



(4) The Tribunal shall only recommend provisional measy or
modify or revoke its recommendations, after giviegch party an
opportunity of presenting its observations.

(5) If a party makes a request pursuant to paragraphbéfore the

constitution of the Tribunal, the Secretary-Genesdlall, on the

application of either party, fix time limits for heé parties to present
observations on the request, so that the requektobservations may
be considered by the Tribunal promptly upon itsstibation.

(6) Nothing in this Rule shall prevent the parties,vited that they
have so stipulated in the agreement recording tlemsent, from
requesting any judicial or other authority to  ardeprovisional
measures, prior to or after the institution of {h®ceeding, for the
preservation of their respective rights and irgtyé

48. It seems that at least initially, ICSID tribunals ddesed
recommendations under Article 47 to be non-bindieguests.Schreuerstates

the matter thus:

"The Convention's legislative history suggests tha conscious
decision was made not to grant the tribunal thegvotw order binding
provisional measures. However, this lack of bindiogce would not

deprive them of all legal relevance. The generaligabon not to

frustrate the object of the proceedings will in marases amount to an
obligation to abide by provisional measures thag¢ aecessary to
complete the arbitration successfully. Moreover thribunal has the
power to take the parties' conduct into accounterwhmaking the
award ..., the binding force ofwhich is beyondubt.” (pg. 764)

The crucial shift came in 1999, when the tribunaMiaffezini v. Spain
asserted "the word ‘'recommend’' to be of equivaletie to the word ‘order™
(ICSID Case No. ARB/97/7; Decision on Provisionaleddures (Procedural
Order No.2), 28.10.1999, para 9; available_at wtalaw.com). Interestingly,

the tribunal based its conclusion primarily on tBpanish text of Rule 39. Be

that as it may, ICSID tribunals quickly adoptetlist position. The passage
most often cited appears to be from the tribunaésision inTokio Tokeles v.

Ukraine,where it was stated as follows (emphasis supplied):

"It is to be recalled that, according to a well-esdiad principle laid
down by the jurisprudence of the ICSID tribunalsprovisional
measures “"recommended” by an ICSID tribunal arkegally
compulsory; they are in effect "ordered" by thebunal, and the
parties are under lagal obligationto comply with them."

(ICSID Case No. ARB/02/18, Procedural Order No01.07.2003,
para 4, available at www.italaw.com).

Reference is also made to the tribunal's decisio®ccidental v.

Ecuador,where it was stated as follows (emphasis in origina



"The Tribunal wishes to make clear for the avoi@an€ doubt that,
although Article 47 of the ICSID Convention usese thwvord
"recommend”, the Tribunal is, in fact, empoweredider provisional
measures. This has been recognized by numerousnatitsal
tribunals, among them the ICSID tribunal in fhekios Toke!esase."
(ICSID Case No. ARB/06/11, Decision on Provisiomldéasures,
17.08.2007, para 58, available at www.italaw.com).

Thus, the nature of the provisional measures haaggd from non-
binding recommendations having "legal relevancah&r becoming a "legal

obligation”.

49. In ETI Euro Telecom International NV. Republic of Bolivia and
another[2008] EWCA Civ 880, [2008] 2 Lloyd's Rep 421, ihet (English)
Court of Appeal, Lawrence Collins, LJ (as he themsWcited para 4 from the
tribunal's decision infokio Tokelew. Ukraine (reproduced above) and stated
that there was "no doubt" with regard to the ppheistated therein (see at
para [102], pg. 4§5). Reference was also m@ad©ccidental v. Ecuador
(supra). Thus, it seems that the position adopted by ICSiDubals has
received high judicial sanction. Nonetheless, anth wespect, it may not be
out of place to note that the decisions of ICSlibunals do not constitute
binding precedent. Interestingly, in the presensecaalthough the Tribunal
made copious reference to earlier decisions, itengdar that it was referring
to "previous decisions on provisional measures revhappropriate to present
or illustrate its finding or determination, butot as mandatory precedents”
(see para 132 of the PM Decision).

50. |tum to consider the nature of the "legal obligatiimposed on a
host State when an ICSID tribunal makes a recomatend(i.e., "order")
under Article 47. In order to do so, it will be essary to consider the awards
that are made in ICSID arbitration proceedings.fireepoint to note is that
provisional measures under Article 47 aret awards in any sense
whatsoever, whether interim or partial. This isdbtely clear. Now, Article
53 of the ICSID Convention provides that awarddldiea"binding on the
parties and shall not be subject to any appeal any other remedy except
those provided for in this Convention”. This igaatal aspect of the ICSID
Convention: awards made are not open to challengeyi proceedings in or
before the member States. The only recourse omandggrieved party isin
terms of the Convention itself. This is limitedseeking an interpretation of
the award (Article 50), its revision (Article 51I)its annulment (Article 52).
Itis to be emphasized that these remedies are ti@ imature of appeals; the

scope is strictly limited and narrowly defined. 8edly, Article 54 draws a



distinction between the recognition of an awardgd @s enforcement. All
member States are bound to recognize an award reghdender the
Convention and the award constitutes judicata.However, its enforcement
is limited only to the "pecuniary obligations" @hy) as may be imposed by

the awardSchreuerstates the matter thus:

"The obligation to enforce extends only to the peary obligations
imposed by the awardt.does not extend to any other obligation under
the award such as restitution or other forms oti$igeperformance or
an injunction to desist from a certain course dioac By contrast, the
obligation to recognize extends to the entire awdpdy. 1136)

Sections 3 and 4 of the 2011 ICSID Act give duegedion to this
position inasmuch as they refer to the pecuniafygations imposed by the

award in relation to the execution thereof.

51. When the provisional measures recommended ruAdtcle 47 are

compared with awards, two points emerge. Firstisgvisional measures are
not subject to any interpretation, revision annulment as is applicable to
awards. Thus, even the limited checks avilainder the Conventionn

relation to awards are wholly lacking in the ca$emvisional measures. The
parties are entirely in the hands of the triburlahote the stringent and high
standards that the Convention imposes asifigadibns for arbitrators: see
Article 14, which speaks of "high moradtandards® and "recognized
competence” and requires arbitrators to bé& db exercise "independent
judgment". The eminence of the persons nominabetthd Panel of Arbitrators
(see Articles 12 and 13) is not in doubt. Howeware is here concerned with
a matter of principle, and the fact of the maitethat insofar as provisional
measures are concerned, the tribunal's recoctatiens are not subject to

any external review or consideration whatsoever.

52. Secondly, it seems clear that if a party does mohpy with the
recommended provisional measures, the tribunalatampose any sanctions
or penalties as such or force the party to take st@ys or even to refuse to
proceed further with the arbitration. What it camis to factor this failure or
refusal in the award when it is finally made. latlparty is the one against
whom, ultimately, the award is made, this can éffety happen (in the sense
of being enforceable) only if the matter of the fommpliance is factored in
the pecuniary obligations that are imposed. Toipdifferently, the tribunal
can, in effect, award damages for non-compba or disregard of the
provisional measures. This much appears to be aotegtious. If however,
the tribunal attempt® factor in the disregard of its recommendationstireo



ways by, e.g., drawing adverse inferences agaimst defaulting party in
respect of the substantive dispute or issues threimaking of the award, that,
it seems, would be highly contentious. Certainly, angh act by a tribunal
cannot be regarded as part of the jurisprudend€SID arbitration, or to be

settled by the practice of ICSID tribunals.

53. With the foregoing comparison between provisioma&asures and
awards in mind, | return to the central point, whis crucial for determining
how CMA 98/2013 is to be dealt with: what is thature of the "legal
obligation" imposed when provisional measures acemmended? The issue
here is this: is the "legal obligation™ an "intetioaal obligation” (sometimes
also referred to as an "international legal obigy@a?)? This is not a matter of
mere semantics but is of crucial importance, sihgmes to one of the most
important aspects of international law, namely &tasponsibility An award
issued under the ICSID Convention is certainlyrdarnational obligation. To
the extent that disregard of the provisional messis factored into an award
in the manner described in the last preceding parelh disregard alsipso
facto becomes an international obligation. However, thestjon is whether
the recommended provisional measures, in and afgbkes (on, as it were,
an independent, standalone basis), can be regaadedn “international
obligation" and therefore come within the scopetloé principle of State

responsibility?

54.  The importance of this point is that a State isrgbto comply with an
international obligation and a failure to do so sittotes an “internationally
wrongful act", for which the State is responsibl&he principles of
international law relating to state responsibiliyere formulated by the
International Law Commission (ILC) in the form oft&les on Responsibility
of States for Internationally Wrongful Acts ("ARSA") in 2001. According
to a well-known treatise on international law, tARSIWA "have been much
cited and have acquired increasing authority agxpmession of the customary
law of state responsibility"(Brownlie 's Principles of Public International
Law, gth ed., 2012, pg. 540). The relevant articles of ARBI\&tate as follows
(emphasis supplied):

"1. Responsibility of a State for its internationallyromngful acts.--

Every-internationally wrongful acof a State entails the international
responsibility ofthat State.

2. Elements of an internationally wrongful act of at8t-- There is
aninternationally wrongful acof a State when conduct consisting of
an action or omission:

(a)is attributable to the State under internationa, iand



(b) constitutes &reach of an international obligatioof the State.

3. Characterization of an act of a State as internatip

wrongful.-- The characterization of an act of at&ts internationally
wrongful is governed by international law. Suchrelegerization is not
affected by the characterization of the same adhwiil by internal

law.

4. Conduct of organs of a State.-- 1. The conductngf State organ
shall be considered an act of that State undernatienal law,
whether the organ exercises legislative, execufweicial or any
other functions,whatever position it holds in the organization lué t
State, and whatever its character as an organ ef ctntral
Government or of a territorial unit of the State.

2. An organ includes any person or entity which tred status in
accordance with the internal law of the State."”

Articles 29 to 31 of the ARSIWA set out the legahsequences for an
internationally wrongful act and Articles 34 to 8Xpand upon the remedies
that may be claimed from the defaulting State. ddeti34 provides, in
particular, that "full reparation for the injury used by the internationally
wrongful act shall take the form of restitution ngeensation and satisfaction,

either singly or in combination". Article 33 prows as follows:

"33. Scope of international obligations set outthis part.-- 1. The
obligations of the responsible State set out is plart may be owed to
another State, to several States, or to the intiema community as a
whole, depending in particular on the characted eontent of the
international obligation and on the circumstanddab®breach.

2. This part is without prejudice to any right, samg from the
international responsibility of a State, which magcrue directly to
any person or entity other than a State."

55.  When the foregoing articles of the ARSIWA are kaptmind, the
fundamental importance of the distinction betweélegal obligation” and an
“international obligation” is manifest at once. tife provisional measures
recommended under Article 47 are an "internatioolaligation”, then any
breach of the same by Pakistan, as an entity tochwhiticle 4 of the
ARSIWA applies, may constitute an internationallsongful act. This would,
in principle, expose the State to the full panom§ consequences at
international law (including those as noted abo).the other hand, if the
provisional measures are a "legal obligation”, thdmeach of the same would

not, it appears, come within the scope of the AR&IW

56. Atfirst sight, it may perhaps seem that provisiamaasures should be

regarded as an "international obligation". Aftdr Atticle 47 is a provision in



a multilateral treaty, and as notedSichreuel(see para 48 herein above) there
is a "general obligation not to frustrate the objec[ICSID] proceedings".
Indeed, when considering who the "addressees"eoptbvisional measures
are,Schreuerspecifically refers to Article 4 of the ARSIWA (saepg. 797).
However, after having considered the matteam of the view that the
provisional measures are not, and ought tootbe regardedas, an
“international obligation”. This is so forethfollowing reasons. Firstly,
provisional measures are concerned with "presettivgrespective rights of
the parties. It is invariably the case that sualesprvation” requires that the
provisional measures be something other thapecuniary obligation.
However, as noted above, insofar as the remfoent of an award is
concerned, that is limited only to pecuniary gations, even though the
award may well deal also with other, non-pecunragitts and issues. Thus, to
regard provisional measures as an “internationagation” could result in
such measures being placed on a pedestal highertlieaultimate award
itself; that which cannot be enforced through tivara may yet become
enforceable, even if temporarily, through prowsl measures. Put
differently, the interim relief would be grantedsi&tus higher than the final
relief, which is inapposite. Secondly, provisiomaéasures come to an end
when the award is issued. Now, it may be that giomal measures are made
on the request of a claimant, but ultimately, rasecfails and the award is
made against him. If in the meantime the providianaasures have been
breached, this could, in principle, have the anoomresult that while on the
substantive claim there is no international oblmabf the host State, it may
yet remain liable for an internationally wrongfutdy reason of its breach of
the provisional measures. Again, this is inappudpri Thirdly, the tribunal is
in any case empowered to take into consideraany breach of the
provisional measures at the time of making thard (as noted above).
Regarding the provisional measures as an intemdtiobligation could, in
principle, result in double jeopardy for the ho&t8&: once, for and as soon as
the breach of the provisional measures occurs,tladsecond time, if the
breach is factored into the award (and, e.g., desage awarded by the
tribunal). It is to be emphasized here that if phevisional measures are an
international obligation, then it is clear from (ARRSIWA that a breach of the
same is inevitably an internationally wrongful aamd this wrong occurs as
soon as the breach takes place. Finally, as not&tlireuer(see para 48
herein above), both the language of Article 47 tredravaux preparatoires
of the ICSID Convention make clear that theovsional measures
recommended weretintended to have binding effect. This was a mutér la
development brought about by a process of pné¢ation undertaken by
ICSID tribunals themselves. This constitutes thissprudence on which the

binding effect of the provisional measures is baBed the precedents are not



binding, as the Tribunal in the present case hlasntaome pains to make
clear. In principle, the pendulum of interpretatioray swing the other way.
This, with respect, is hardly a firm enough foumaiato regard the rule as an
"international obligation” (as opposed to it beiaglegal obligation™”), with

attendant consequences for the host State.

57. For all of the foregoing reasons, | am of the vithat provisional

measures recommended by an ICSID tribunal, thouglteniably a "legal

obligation” of the State are not, and ought notb® regarded as, an
"international obligation”. The next question istashow the domestic courts
of the host State should deal with this "legal gédtion” in the context
presently under consideration, i.e., the case whidn® recommended
provisional measures relate to pending judicialcpealings without requiring
a complete cessation or suspension of the sameaylniew, the domestic
courts must take account of the consequences @émaflawv from the "legal

obligation”, namely, that any breach of the samey nb@ taken into

consideration by the tribunal while making its aveSince an award is
undeniably an "international obligation”, the brheaaf which would be an
internationally wrongful act, the domestic courtogld be cognizant that a
breach or disregard of the "legal obligation" couiimately, result in severe
consequences for their State on the internatidaakp

58. In my view, there are three possibilities that ntayfront the domestic
courts in the present context. Firstly, iaynbe that giving effect to the
provisional measures does not interfere with thedpey judicial proceedings
or affect the integrity of the judicial proceskh this situation, the domestic
courts should regard themselves as bousubject only to exceptional
circumstances, to give effect to the provisioma¢asures in full. The second
situation is where the provisional measures idoeffect, interfere with the
judicial proceedings or affect the integritf the judicial process, but it is
possible to give effect to the recommendatiothough perhaps in some
manner different from that identified or siied by the tribunal. In this
situation, it may be possible for the domestaurts to achieve the desired
result without the judicial proceedings or théegrity of the judicial process
being affected. For example, the substanceviwdt the ICSID tribunal has
recommended may be achievable, though byoute different from that
specified by it. The domestic courts shotddte all steps possible to give
effect to the recommended measures through sudb @s open to them, i.e.,
which does not affect the judicial proceedingstre integrity of the judicial
process. Finally, there is the situation wheresihot possible to give effect to



the recommended measures in any manner (i.e.easisgd by the tribunal or
otherwise considered by the domestic courts) wittedtecting the judicial
proceedings or the integrity of the judicial prozelm my view, the domestic
courts would nonetheless be under an obligatiortate all steps (to the
maximum extent possible) as minimize the inevitah®nsistency with the
provisional measures. Thus, e.g., if it is possibde give effect to the
provisional measures at least in part, to thatréxtee domestic courts should

actaccordingly.

59. Itis important also to keep in mind that domesticrtsoare necessarily
subject to the limitations and conditions imposadtheir municipal law, both
on the constitutional plane and otherwise. Sdithitations and conditions
may well result from the place of the court coneelrrin the judicial hierarchy
of the host State. Even with the best of intentigasd efforts), the court may
simply be unable to give effect to the provisional measuegter in full or in

part. In the context of an "international obligatip the breach of which is an
internationally wrongful act, this may well be ieeant on the international
plane, as made clear by the ARSAWBUt in the context of a "legal
obligation”, these considerations are also of malee and ought, as
appropriate, to be taken into account. This, inuidky, is an additional
reason why, in my view, the provisional measuremenended under Article

47 ought to be regarded only as a "legal obligdtion

60. | now tum to consider CMA 98/2013 in light of therégoing. The
Tribunal has asked for a temporary suspensioneoétrest orders in relation
to theKaya Beyfor the reasons as identified in the PM Decisiomj ¢he
plaintiff has prayed accordingly in its applicat | again note that this
application was filed at the instance of the AteyrrGeneral's office. | have
no doubt that the provisional measures recommebgetie Tribunal, which
have resulted in the application, interfere witimgliag judicial proceedings
(i.e., the present Suit) and affect the integritythe judicial process. | may
note that the arrest of a ship in the exercisedafigalty jurisdiction is at the
discretion of the Court. If such an order has bewde, it is not for the
plaintiff to claim, as of right, for its moddation by way of temporary
suspension or otherwise. (Of course, a plaintifyraf any time withdraw
entirely his application for the arrest of the shipt that is another matter
altogether.) In my view, it would be contrary tdtksl principles for a party to
apply for, and be granted, discretionary relief &rdhat party then to come
forward and seek "suspension” and "restoratiorsuah relief at its own will

or to serve some collateral purpose, howsoevesprgsThe present plaintiff



is therefore not entitled as of right to the relsfught in CMA 98/2013.
Indeed, such an application may well warrant disalisHowever, at the same
time, the backdrop to this application cannot beorgd, and | must keep in

mind the legal situation that has emerged on adaaitthe PM Decision.

61. The concern expressed by Karkey, which found fawith the
Tribunal as justifying the provisional measures,swéor inspection and
repairs [of theKaya Bey] as determined by Bureau Veritas (or other
equivalent agency) to maintain the vessel's flagstey and class
certification”. During the course of submissiongsked learned counsel for
Karkey how it would have achieved this result hael Contract run its course.
The reason why this question came to mind was Isecdloe term of the
Contract was 60 months (i.e., five years). For #rdtre period (which would
still have been in effect today had the Contrachaimed in existence), the
Kaya Beywould have remained moored at Karadhseemed to me that as a
reasonable and prudent business entity and shigrowtarkey would have
taken this into account and have had in contenguiatie measures that would
have been appropriate to maintain the ship's #aistry and class
certification, given that it had to remain statidrieroughout at Karachi. What
were those contemplated measures? When | put théstiqn to learned
counsel, they understandably responded that itdeathin technical aspects
and they had not been instructed on the point, cani@ properly expressed

their inability to assist the Court.

62. Having considered the matter, | am of the view tihat issue that
CMA 98/2013 raises is the second of the three piisigs discussed in para
58 herein above. The Tribunal's provisional measgexeking suspension of
the arrest of theKaya Beyinterfere with the present Suit and affect the
integrity of the process of this Court. In a commeation from the Tribunal
subsequent to the PM Decision (dated 25.11.2013]), pdaced before me
during the course of the hearing, the Tribunal egped its "difficulty” in
understanding why the departure of Keya Beywas being "delayed"”, given
that the Decision in "clear terms" required that tressel "be returned to
Pakistan waters after these operations [at Dulzai¢ lbeen carried out". With
respect, | do have some difficulty in understandimgyv the Tribunal will
enforce this aspect of the Decision should thereabehange of heart at
Karkey. | note in this context that the Tribunaleif noted Karkey's claim that
during the period of their "detention” in Pakistéme defendant-vessel Nos. 1
and 2 could "jointly ... have produced revenue w#rdJS$205 million" (para
58 of the PM Decision). However, it seems to me the result sought to be



achieved by the Tribunal may be substantively adiat if Karkey is directed
to take those measures which ought (as a reasomaloleprudent manager of
its affairs) to have been in its contemplation hrstregard, in terms as noted in
the last preceding para. If those measures candopted, then although the
route by which Karkey is able to maintain the flagistry and class
certification of theKaya Beywould be different from that recommended by
the Tribunal, the substantive result would be thenes And, since th&aya
Bey would remain at Karachi, at the same time the nie@f this Court's
judicial process would be maintained and any ieterice with this Suit
would be minimized. If the foregoing is at all pims, then this Court would
regard itself as bound to allow such measures téaken. However, whether
this is possible cannot be definitely concludedh& stage since, as noted, this

will require further information from Karkey.

63. Accordingly, | conclude by holding that CMA 98/20k&nnot be
disposed off at this stage and is to be regardgueading. Karkey is hereby
directed to inform this Court in detail of the meeges that were in its
contemplation for maintaining the flag-registry acldss certification of the
Kaya Bey(whether with or without any contemplated mainter@grhad the
Contract continued to run its course, and the Vées® remained stationed at
Karachi. All the information provided in this regamust be supported by an
affidavit sworn by a person holding an office ospm the defendant No. 5 at
the senior most level, and to the extent that aolgrtical information is being
provided such information must be supported byfadeit of a person duly
qualified in this regard. The affidavit(s) and inftation must be filed within
three weeks from today, with advance copy to lehroeunsel for the
plaintiff. CMA 98/2013to be listed after three eks.

64. Before concluding, one final point needs lie addressed. On
09.12.2013, a statement was filed before me (inmtleas) by the learned
DPG, NAB enclosing a fresh NOC of even daigned by the Acting
Chairman, NAB. This stated that since the FedemlegBxment had given an
"undertaking” on 08.12.2013 to "make up any shbrifiethe moneys which
NAB is obliged to recover from [the defendant N¢.irbthe event that the
vessel KAYA BEY does not return to Pakistaerritorial waters the
Chairman NAB hereby gives his NOC to the KARKEY selsKkAYA BEY
leaving Pakistani territorial waters". This "unding" given by the Federal
Government is hardly consistent with the directiohthe Supreme Court in
the Rental Powercase. Those directions were for recoveries to baenas

therein described from the persons therein idewtifiSuch recovery would



obviously not be for the benefit of NAB but rathedrthe Federal Government

itself. How the Federal Government can give an &rtaking” to make up

any "shortfall" in such recovery is something thdtave failed entirely to

understand. Any so-called "undertaking" of thisunatwould be tantamount

to nothing other than the Federal Government hawnigen off the amount

in question. Whether such a write off is even pesitile under law (and if so,

by whom) and especially in the face of a SupremeurCdecision are

guestions that remain unanswered. The fresh NOQatabe taken into

account and is hereby rejected.

65.

Accordingly, and in summary, the following positiemerges:

(a) CMA 46/2013, filed by the plaintiff, for the arrest the defendant-

vessel Nos. 1to 4 is allowed in terms of para &2im above.

(b) CMA 68/2013, filed by Karkey, under section 4 oftk@ll NYC

Act is dismissed in terms of para 43 herein above.

(c) CMA 69/2013, filed by Karkey, seeking rejection thie plaint is

dismissed.

(d) CMA 98/2013, filed by the plaintiff, seeking modition of the
order of arrest in relation to the defendant Noisldeemed pending,
and Karkey is directed to comply with the directogiven in para 63

herein above.

JUDGE



