i 463 MALAYSLA: H:GH COURT OF KUALA LUMPUR - 10 December 1963
- Harris Adacom Corporation u. Perkom Sdn Bhd *

Enforcement of a foreign arbitral award -~ Public palicy - ot
al rights under the contract - Request to enforce Lhe award also In 4

coumnlry Q~
(See Part 1.C.2.5] O

Abu Mansor ]: By the plaintills applicution in
applied to have registered a foreign jusdgment whi
of an arbitrator’s sward, cxh A6 attached to e :
arbitration proccedings, the defendant did I'ILK.
The debt arose sz 3 result of o diseg

between the defendant and Ilarris Co
i5 April 1987 and signed by the p
defendant in Kuala Lumpur, As y

Corporution to Perkom Sdn B
Harris Corporation m the su

ﬁ Therealter, by an a

*
v the plainefl
e enforcement
the hearing of the
r despite due notice.

greement entered into

[ products delivered by Harris
defendant became indebied o
1538,000, the sum of the award.

nt dated the 9 January 1990, Harris
st in this division ol their business and
asmgned all their righ plainnlT, Harrs Adacom Corporation, The
siid agreement undereegs some amendment as in exh A3 (ar pp 28-3T),

Theee wv.'r ges of letters after the assignment, between the
deflendant a
and e d it. When the defendant fusled wo poy the debt o the
plaii(f, rine o nidf den went to arbitration in accordanee with cl 15.4
alp 1} e (1]) al the distributorship agreement which reads:

mpute arising out of or reloting 1o deis agreement, g3 consruction of

furmance shall be finully sevtled by arbiranon m accordance with the
wled af the American Arbitratiesn Associaton m Waslingion, DC,

% stated, the defendant did not appear a1 ihe arbitration and an oward
was made in weems of exh Ab.

*
@ [ The plainniils counsel submitted that the distriburorship canmil be
$ assigned withour the agreement of Harris Corporation but Harris

Corporation itsell can assign their rights even if it was incidental to the sale
of i busingss and iherealier Harms Corporaton infomms the defendant

@ (Perkom] of it

Afrer the award, the plaintll s pow wking steps 10 register the said
oward in Malaysia under the Convenoon on the Recognition and
‘ Enforcement of Foreign Arbiteal Awards Act 1985 ("the Act').

-~
The lest 18 reproauced lrom Malayen Law Jowmnel 3. p. 506 IT (19Nlalaysia
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‘-h
I is covmmen ground that this = 2 convention and il leave can be
vhtained, the award is similacly enlorceable as, 0 5 27 of the Adbitronon
At 1952, arbicrauion awards and judgments may be o entered. S0 in the
originanng summons, the present plaincfl seeks 1o enforce this nward and

i enter Judgment,

Tt 15 pot disputed thay the platnll ia their application have enmplicd
with all the requircmenis of 55 3 and 4 of the Act but, however, under 5 5
of the Act, the enforcement of a convention award may be refused i the
person against whom it is invaked proves one of the various factors ser ot

therein a 5013 {al-{).

The plaintifT submirted that the burden 15 on the defendant ]
the defendant the convention award s tn be invoked. Tt is the i
subrmission that the delfendant has not porved thie Hive iﬂilaﬁtﬁq-l [
5 5 [or the court to excroise its discretion nor o enforee Iht@! .

In anticipation, the plainG{T argued that the defengda anted tu
raise that the defendant as 3 party was under someg seity under
% 5(13(3) and the defendant wanted 10 soy that it be contrary o
publie policy to enforce the award, The applicont ‘J\ ot the delfendant

could roise these two reasons,

The defendant says that it would be egnr
the convention sward enforced becouse ¢
company having 68% of li1s shares own
merit in this argument of che defl
the plaintifl have also regi
Columbin and therealter on
the defendant’s allegation th
effect becavae due notice Rad given to the defendant,

O the nl:d.-lu of the grament, | (Gnd merit in the arguinent ol 1he
plalalT that the pa ave adopred Florida law as the governing law
the construction ghts and obligations pertaining thercto. [ nccop
this 54:::1: this 1 e of the points dispured by the defendani.

:g%x that needs to be determmined & whether under Malaysian
law itizawv ignment. Under s 4 of the Civil Law Act 1958, [or a legal
ABSIEN be valid there i3 the requirement that there must be expross
e iting given o the debror. The position 18 given in & MHaliboee's
mpiand at p 24 which szates that the reguirement ol express nouee
ying does not mean that a formal notice 15 roquired, In § ey o
eracis [ 26th Ed) at para 1399, whar is required is simply that informiation

dative 1o the assignment shill be conveyed to the debtor and the debror
has notice of the assignment.

§ In this cose before us, | sccepr thar the defendann hisd written nonice

3 to public polcy ge have
ilT i3 an Lsrach: registercd
@i Iseneli company. [ ind no
defendant also eontends that
rd in the Supcnor Court of
day applied o this court, There s
sipnment is mvalid, void and of no

Ce

of the assignment. [ accept that an the authoney clied above, the plainuiTs

Malaysia
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letter of demand for poyment dated 2 July 19990 (sce exh B2 in the o
of Richard A Larsen sworn on 28 July 1992) 5 in fact and s sull
satisly the requirement of express nolice in writing, That is nobNgll gl i
The deflendant’s letter of repudianion dated 9 March 1900 r%m‘
alidavit of Richard A Larsen sworn on 23 July 1992) I
written subsequently by them to the plaintifl, the plaing
United States and 1o the American Arbitration Assoefig
fact of the defendant having knowledge of this
[ also hinld there was no merit in the o
can only be to a subsidiary of Horrs, On

el an il

[ That an assignmens
& of ¢l 15.8, in the

circumsiances, there is no such restrictiog e,

The court makes o finding that at aterial time ol assignment,
thiere was in existencs a debe and il nenl was a valid assignmeni,
[ reject the delendant’s contenton assipnoend s invalsd, inelfecrive
and wond.

therefare, 1t 14 againar p icy po have the award enlureed, it s
cummiman grownd thar, 4 foreipn olfice declaration produced o this
court, il it 8 50 fou se plointill is an lsracli based company, it i
i force o as trade with Isrzel is prohsbited.

ls the facgt I&? court need only refer to exh P77 referred vo in the
alfichovee of '§u Suttie at p 14 thar the Malaysian Governiment's
stand vis=a ¢ state of Isracl is not apphoable and has no relevance in
olr 5 sc and does not support the defendant’s argument. [ find
iy () the starement of L) Zito of Hareis Adacom, in o letter mo the
podated 12 July 1990 {exh AS) in the aflidavie of DPF Miban,

. that clearly puts the correct position thar the plaintiff is 3 United

Cin the allegavion thay E@nu’ﬂ' is an lsracli based company andd,

subsidiary company cngaged i development and maonufacrurmg
porations in laracl bul what i3 important for our conssleration, and o be
clear about, and the cowr s clear on thes, thet the products covered by the
disiribution agreement hove been and would have cunuinued o be
developed, manulaetured and supported (eom the plaintlls Unncd Stares
aperation. For the reason staicd above, | reject the deflendsm’s argusneni
that it is ngainst public policy tw have this award enforced.

And lastly, a3 for the contention that rhe plaincil & secking duable
payment by having the sward regisiered also i the Supenor Court of
Culumbia, | accept counsel’s submission it s done enly fur the protection
of the plaingiilTs interest, and not for double clam,

The reosons [ stated above, T ollow this applicaison of the applicans
vath cowis ta the appleant.

)
$uy: corpirstion. The plaintidT like ooy other company hos o 68% sake
n
il

Apalicanion allvmed.
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