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463. MALAYSLA: H:GH COURT OF KUALA LUMPUR - 10 December 1993 
- /-farris Adacom CorporaUon u. Perkom Sdn Bltd . 

Enforcement of a foreIgn arbItral "ward - Public policy - Assignment 
of rights under the cont ract - Request to enforce the award also In another 
country 

(Sec Part I.C.2.5) 

Abu Mansor J: By the plaintifrs application in cnd (2), the plaintiff 
applied to have rc:gistcr~d a foreign judgment which was the enforcement 
of an arbirc:Hor's award, cxh A6 auached (0 cncJ ( 1) . At the: hearing of the 
arbitrat ion proceedings, the: defendanl did not :appear despite due notice. 

The debt arose as a result of a uistribution agreement entered into 
between the defendant and Ilarris Corporation , The a~rccmen( was on 
15 April 1987 and signed by the plai nt iff in the United States and the 
dcft:ndant in Ku~l1a Lumpur. As a result of products dclivcrt!d by Harris 
Co rpo rati on to Pcrkorn Sdn Bhd , I he defendant became indebted to 
Harris Corporation in the sum of Rl\.t538,OOO, the sum of the award, 

ThereJfter, by an agrcement dated the 9 January 1990, I-Iarris 
Corpo ration so ld ~dI their inrerest in this division of their business and 
:\ssigncd all their rights lC'I the plaintilT, H3rris Adacom Corporation, The 
said ~grcemcnt undcnv~n( some amendment as ill cxh A3 (at pp 28-37) , 

There we re exchanges of ICHers nfler the assignment, between the 
defendant and Harris Corpo rarion, and be tween the piaimiff pl:rsonally 
::md lite derendant. \Xlhen [he defendant failed to pay the debe (0 (he 
plaint iff, lite plaintiff [hen went to :ubitration in accordance with cl 15.4 
(at p 13, cnel ( I )) or the disrribulor-ship agreement which rcads : 

Any dispulC': arising out of or rci;)ting 10 Ihis agreemc:nr. its construction or 
performance: sha ll be £imdly settled by arbitrmion in accorda.nce with the 
rules of the Amcric;)tl Arbitration Association ill Washington, DC, 

As stated, the defendant did not appear at the arbitration and ':m award 
was made in tcrms of exh A6 , 

r Th~ plaintiffs co unsel submiucd th at the clistribuwrship cannut be 
assigned wilhou{ Ihe agrcement of Harri s Corpor'Hion but Harris 
Corpo r<lti on itself C~tn assign [heir rights cvcn if it W~\S inc.:idt.:mal to the sale:: 
of its bus ines s and ti1(:reaftcr Harris Corpuration informs [he c.il::f(;!ndanr 
(Perkol1l ) of it. 

Afrer the award, the pl~in[irr is now taking !H\!PS (0 regisrer [he said 
;'iw3rd in t',·talaysla under the: Co nvention on the: Recognition and 
Enforcement o f Foreign Arbilral Awneds Ac t 1985 (,the Act '). 

"-
The text ts I'eprouu ced from Malayan Low JOllmal 3. p. 506 rr. 11993) 
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It is common ground til:u this is n convcl'lIioll and if leave c~n be 

obtained, the award is similarl y enforccJb le as, in s 27 of the Arbit r:u ion 
Act 1952, :ubirr:atinn awards :lnd judgments Illny be !'o entered. So in lhc 
o rigin:tting summons, the present plaintiff seeks to enforce this nward ;lnU 
(0 enter jucigmcnl. 

It is nor disputed th;]( the plnintiff in their Olpplic:'Hion have.! Clll11p li\..·d 
with all the requirements of S5 3 and 4 of the Act but, however, tinder s S 
of the Act, the enforcement of a conventio n award may he n:fuscd if the 
person against whom it is invoked proves one of ril e various [:lelOrS seT O\lt 

,herein s 5(I)(o)-(f), 

The plaintiff submincd U13t the burden is on the ddcndallt as it is 
the defendant the c o nvention award is to be invoked . Tt is the pl;lintifrs 
submission that the dcfend<lnt has nO{ proved tlie rive imaotncc ::; set out in 
S 5 ror the court to cxcrci~c it~ discrction nor [0 enrorce the award . 

In anticipation, the plaintiIT argu ed thal the defendant wanted to 
r:lise that the derendant as <1 p'arry was unde r SQI'l'!. e incap:.lcilY llnder 
s 5( I )(3) ond {he dcrcnd"nt wa n{ed to soy {ha{ ir would be COlltrary '0 
public policy to enforce:: the award. The applicant denied th.n the ucrcnti:lIlt 
could r <l ise these (wo reasons. 

The defendant says that it would be conrr'H), to public policy to h:1VC 

the convention award enforced because the pla in tifT is an Israeli regi stered 
company having 68% of its shares owned by an Israeli company. I rind no 
mcric in this argument of the defendant. The defendant ::1 Iso contends Ih:H 
the piainlifT have also registered this award in the Superior Cuurt of 
Columbia and thereafter on the same day applied to this c o un . There is 
the defendant's a llegation that the assignment is invalid, vu id ond of 110 

efrect because duc notice had not given to the defendant. 

On the validity of th e assignmen t, I find merit in tile argument or the 
p laintiff that the pJ rr ies have adopted Florida law as rhe governing law in 
the construct ion of thcir rights and obligations perta ining thereto . I ;]CCCPI 

this since this is not one of the points disputed by the defendant. 

Tlle only issue that needs to be determined is whether unde r !\ .. \alaY!i i~n 

law i{ is a valid assignment. Under s 4 of the Civil Low Ac{ 1956, for J legal 
assignment to be valid there is the require ment that there must be express 
notice in writing given to the debtor. The position is given in 6 /{alsbwy 's 
Laws 0/ E1lgland at p 24 which states that the requirement of express notice 
in writin g docs not mean thac a rormal notice is required . In I ChiflY /1/1 

ConcraclJ (26th Ed) at para 1399, wha t is requ ired is simply lhat inforlllalic'ln 
relative to the :assignment sha ll be conveyed to the debtor :lI1d lhe debtor 
~las notice of the ::lssignmcnt. 

In this case before us , I accc:pt Ihat the defel1d~nt h:ad wriuen n otice 
o f the assignment . I accept that on the authoriry cited 3bovc, the pbimifrs 
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Iwer of demond for payment dated 2 July 1990 (see cxh 112 in the onidavir 
of Richa rd A Larsen sworn on 28 July 1992) is in fact and low sufficient tu 
SJt isfy rhe requirem ent of exp ress no lice in \Vriting ~,rb:H is not all or it. 
The defendant's letler of repuJiarion dared 9 Ma rch i'rJ90 (cxh D I in the 
affidavit of Richard A Larsen sworn on 28 July 1992) o~ Ihe icller.; 
wriltcn su bsequent ly by the m to t he pl aintifL the pla intiff's a(l()~l:Y in the 
United Scales and co the American Arbitration Associ:uion all pOint to tllc 
[act of the defendant having knowledge: of tbis OIssignmcnL 

I ~lso hold Ihere was n o merit in t h e :Irgumcm rh;u :1n flssig nm cnr 
C'1n o nly be [Q a subsidia ry of H:l rris. On a reading of cl 15 .6, in lilt: 

circumstances, there: is 110 such restriction if so sold. 

The coun m:lkC5 a finding that :.It t he ll1 ~ltt:rial riO'll: of assignment l 

dll.:n: W:1S in existence :l debt Dnu the :lSSiglll1ll.:l1t W!lS :l valid :Jss iglllllcni. 
I rejec i tile udenuJnt 's comention (ha t the as:;ignl1lcnl I:; inv:llid , indfcccivc 
~llld vaiu . 

On [ile ~:lIlcgJtion Iha t (he plaintiff is an is r:lcli bascu comp:w y anu , 
therefore, it is aga inst public pol icy to h!lve Ihe awaru cnrurced, it is 
common ground tha t , in the rore ign office declaration producl.:d to [his 
CUUrI, if it is so found [hut [he p loinl iff is all lsroc li based cumpany, i, is 
against public pulicy to enforcc if as trade with hrad is pruhibited. 

Is the fact f.o? This court need only refl:r to exh P7 rererred to in Ihe 
affidavit or P:llIi Owen Suttie :ll P ) '1 lh al [he t\,\!ll3ysi~ 1 11 Government's 
stanu \'is~a-vis the s tace of Israel is n o t appli-.::able and h!ls no relevance in 
uu r present case and docs nO[ suppOrt the c.h:fendant's argumcnc I find 
mcrit in (ill! sr:Hcmcnt of LJ Zito of fbrris Auacom, in !l leHer tu the 
d<f<I1Jant, Ja«d 12 July 1990 (exit AS ) in 'he ailiJa"it ur Dr Nabo", 
cnd (I) , that clearly pUI S the co rrect position that the pl;1imirf is ;1 Ullited 
StoHeS curpl.,r:Jtion . The pbinriff like ::my other comp~\Ily h~IS a 68'Yo sl:Jkc 
in :\ subsitliary cl,)mpany engaged in development and manufacru ring 
opc rnt ions in IH:JcJ bUI wh:u is important for our consiLicr3lion, and (0 be 
clt.::J r auout, and the Court is clear o n th is. thm the products covered by the 
dist ribution agre:cment havc been and wu ul d hilve cu n tinued to be 
dL!vclupcd, manufactured and supported rrom the plaintiff'S Unilcd Slil l c.:S 
opcnHion . For the rcason stated above, 1 re ject the dc[enuant' s argulllclH 
[hat I t is nga in st public policy to have this !lwnrd cnfnrccu. 

And las tly , as fn f tht: contention Ihat rh e pbintilT is seekins duuble 
payment b y having the :lv,,·ard registcred :llsn in (ht: Supcnor Coun of 
C lJlumbia , I :l CCC pl counse:\'s submission it i:i done on ly fur the prot eclion 
of lh c plainlirrs intercs t, nnd not fo r doubtc c!:lim. 

The n;:lso ns I Slated abovc, I ~"Iow this application of the ~pplic3n t 
with COS t S 10 the :l.ppli canr. 

~02€ 

V.46J .J 
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