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Case Note:

Arbitration — enforcement of foreign award - Sectiom 31 (7), 44, 48 and 48 (1) and
Order 21 Rule 41 of Code of Civil Procedure, 1908 +evision against Order of
District Judge directing petitioner to file seperake execution proceeding after
holding the award as enforceable — District Judge ile making award as rule of
Court or decree converted amounted award in America Dollars into Indian
currency — no need to file seperate execution appétion after award made rule of
Court — anount received by respondent can be allowleto be recoverable in original
currency of award.

ORDER
J. Chelameswar, J.

1. These two civil revision petitions under Arti@27 of the Constitution of India are
filed challenging the order of the learned Printipatrict Judge, Ranga Reddy District
made in O.P. No. 437 of 2000 on 25th September].20lvil Revision Petition No. 1441
of 2002 is filed by the respondent in the above tnaed O.P., while the Civil Revision
Petition No. 331 of 2002 is filed by the petitiomeithe said O.P.

2. The impugned order is passed under Section 48eohrbitration & Conciliation Act,
1996 (hereinafter referred to as 'the Arbitratiart’)A

3. For the sake of convenience the parties arereeféo as they are arrayed in the court-
below.

The parties herein entered into an agreement céitsna Purchase Agreement' on 2-5-
1995, by which the petitioner agreed to extend emoert finance facility to the
respondent and advanced an amount of US $5 Millibe. respondent agreed to produce
and deliver Polyester filament Yarn by 4-11-1996.

4. As per the terms of the above mentioned agregntisn stocks so supplied by the
respondent were to be sold by the petitioner torapany known as 'Sanghi Industries
Limited', which is an associate company of the easient for a price of US $ 5,668,750.
It was further agreed that the amount of US $ 6&8,ffom out of the sale price to be
paid by the above mentioned Sanghi Industries kdhivould be the profit accruing to
the petitioner.

5. As the respondent could not fulfil his obligasoas per the terms of the above-referred
agreement to deliver the goods by 4-11-1996, tine tivas extended to 9-12-1996 by a
further agreement. In view of the reschedulingrérgpondent agreed to pay an amount of



US $611,111.11. Subsequently on 13-2-1997, theorelgmt in fact paid an amount of
US $ 458,333.33 to the petitioner in partial fuifédnt of the above mentioned
undertaking. The balance amount was withheld, peaps, on the ground that the
approval of the Ministry of Finance is required andhe provisions of the Income-tax
Act. The respondent could not deliver the goodsheas per the re-scheduled date of 9-
12-1996, therefore a further agreement dated 9985 Wwas entered into between the
parties extending the period by 17 more monthsesiltyp various conditions (which may
not be necessary for the purpose of the preseer)orélll the three agreements referred
to above contained 'arbitration clauses'. The ldetdiwhich will be referred to later in
this order.

6. It appears on 16-12-1996, the respondent apfBi¢dle Reserve Bank of India for the
approval of the new delivery schedule. The Res&apk of India by its proceedings
dated 28-2-1997 rejected the request of the regydrathd directed the respondent to pay
the petitioner an amount of US $ 5 Million initialhdvanced by the petitioner.

In the above mentioned background, the petitioeet a legal notice dated 23-4-1997
wherein the respondent was informed that the contnas terminated and made a
demand for the payment of an amount of US $ 5,218 with future accrual of

damages at the rate of US $ 1320.00 per day #lidéte of the actual payment. By a
reply dated 12-5-1997, the respondent admittedididity to repay the amount actually

received by them i.e., US $ 5 Million, but disputedt of the claim of the petitioner.

7. In the background of the above mentioned fdbts petitioner invoked the arbitration

clause in the agreement dated 9-12-1996. The aotalunt claimed by the petitioner is

US $ 6,017,291.80 as per the arbitration agreenieémt. matter was referred to the

International Chamber of Commerce for arbitratidihe arbitrator pronounced the

arbitration award on 1st March, 1999 and the sa@® sommunicated to the respondent
on 8-3-1999. The relevant portion of the said awestls as follows:

"Now, the Tribunal, having considered the writtemmissions and written evidence and
having listened to the arguments of Counsel onisasllies of the dispute makes the
following award.

1. The Defendant is ordered to pay U.S. $ 5,0000@0@ the Claimant.

2. The Claimant is authorized to retain and appabpiJ.S. $ 458,333.00 already paid by
the Defendant to the Claimant as damages.

3. The Defendant is ordered to pay a further U.25%,778.00 to the Claimant as the
balance for damages.

4. The Claimant's Claim for U.S. $ 610,902.77 @ased in extremism the Claimant's
final submission to U.S. $ 482,222.00) is dismissed



5. The Defendant is ordered to pay U.S. $ 10,2187the Claimantas out-of-pocket
expenses.

6. The Defendant is ordered to pay to the Clainadirthe arbitration costs amounting to
U.S. $ 26,230.00 as administrative expenses, aBd$J61,317.00 as arbitrator's fees, in
addition to U.S. $ 2,444.00 as arbitrator's expgngsalling U.S. $ 90,000.00, and the
normal legal costs of U.S. $101,798.51, accordinthé proportion set out in Section X
above.

7. The Tribunal further orders that the Defendaiiitp has not paid the sum which he is
required to have paid as an advance on ICC aibitratosts, shall reimburse the
Claimant an amount of U.S. $ 90,000.00.

8. All other Claims and Counter-Claims with regaydhe present dispute are dismissed.”

Apart from that the arbitration costs were also njfi@d under the award and the
Tribunal held that the same should be borne fuiyhe respondent.

8. It appears that an application was filed by rthgpondent before the High Court of
Justice, Queen's Bench Division, Commercial Cduwrhdon, UK, challenging the above
mentioned award under Sections 68 and 69 of thédbngrbitration Act, 1996. The said

application was dismissed on 28-1-2000. Theredt&. No. 437 of 2000 came to be
filed by the petitioner for the enforcement of tweard dated 1-3-1999.

9. By the order dated 25-9-2001 which is the im@aarder in these two civil revision
petitions, the learned District Judge, Ranga Rddiyrict formulated seven points for
the consideration of the Court on the basis ofgleadings placed before him. These
seven points read as follows :

"(1) Whether the foreign award, dated 1-3-1999, toabe enforced as a decree of this
Court?

(2) Whether the said Arbitration Award, dated 1989, cannot be enforced, as claimed
by the respondent?

(3) Whether the respondent should be directed tkerpayment to the petitioner, a sum
of US $ 5,444,795.27 i.e., Rs. 23,95,70,991.80,ahigt is, at the rate of US $ 44, as on
the date of the filing of the O.P., but, subjectctange in any policy rates, in full and
final settlement of the said Arbitral Award, date®-19997?

(4) Whether the respondent shall be directed tdabe of its moveable and immoveable
properties by way of an Affidavit?

(5) Whether all, or, any moveable, or immoveabl®pprties, if any, so disclosed, as
well as, the moveable and immoveable propertieshefrespondent, situate at Sanghi



Nagar, R.R. District, State of A.P,, are to becttal and directed to be sold towards full
satisfaction of the monies covered by Point N&upra?

(6) Whether the O.P., is not maintainable at Law?
(7) To what reliefs?"

10. The learned Judge held that the foreign awatddd1-3-1999 has to be enforced as
the decree of the Court and repelled the submissiatie respondent that the award
cannot be enforced.

Coming to Point No. 3, the learned Judge held ks :

"Consequent to my findings On Point No. 2, suptiafaictually and legally, ipso facto,
fallows, that, the petitioner will be entitled tcsam of rupees US $ 5,444,795.27, that is
Rs. 23,95,70,991.80 ps., at the rate of U.S. dgltavailing, as on the date of such
payment, or, payments." [Emphasis supplied]

Insofar as the Point No. 4 is concerned, the lehbistrict Judge held that the petitioner
is not entitled for a direction to the respondeat disclose all his movables and
immovables by way of an affidavit or otherwise.

On Point No. 5, the learned Judge observed thapetigoner could take recourse if so
advised to execution proceedings under the Cod&wiif Procedure for the enforcement
of the foreign award.

On Point No. 6, the court-below held that the Gdmaintainable.

11. Finally, the learned Judge held that in vievinef conclusions reached by him on the
first six points, held as follows on the seventimp&ramed by him.

"Consequent to my findings on Point Nos. 1 to §rauthis Court doth hereby adjudicate
upon the O.P., as it did on Point Nos. 1 to 6, suand granting costs of the O.P., to the
petitioner, and fixing the Advocate Fee, for eaitte sat Rs. 5,000, and giving liberty to

the petitioner, to take separate Execution Proogsdif so advised, for realization of the

monies covered by the present Orders."

Though there was a specific claim for interest teg tate of 15% per annum with
quarterly rests from the date of the award till tt¢e of the actual payment, the learned
Judge did not record any specific finding in tlagard.

In the background of the above mentioned findingthe learned Judge, these two civil
revision petitions are filed by the petitioner dhd respondent respectively.

12. The grievance of the petitioner is in four fold



(1) that the learned District Judge erred in dingctthe petitioner to file a separate
execution petition whereas in view of the law ldmwvn by the Supreme Court in Fuerst
Day Lawson Ltd. v. Jindal Exports Ltd. AIR 2001 2293, the learned District Judge
should have proceeded to enforce the award witlaoyt further application by the

petitioner for the execution of the foreign award.

(2) that the learned District Judge erred in cotingrthe amount awarded and expressed
in terms of the American Dollars into Indian Curcgn

(3) that the learned District Judge failed to gaugy categoric direction regarding the
payment of interest from the date of the foreigraintill the date of its realization.

(4) that the learned District Judge erred in deatjrto give directions to the respondent
to disclose its assets notwithstanding the promisiof Order 21 Rule 41 of the Code of
Civil Procedure.

13. On the other hand, the respondent's grieva¢g)ithat the finding of the learned

District Judge that the award is enforceable istreoyp to Section 48(1)(a) of the

Arbitration and Conciliation Act, 1996 inasmuch @t the agreement between the
parties which is the subject-matter of arbitratisra void agreement under the Law of
Shari'a. (2) that the respondent was denied a maht® opportunity to defend his case
before the arbitrator and hence the award is umesdble in view of Section 48(1)(b).

14. Now | shall deal with the submissions:

As already noticed, the impugned order was pagss@&lFP. No. 437 of 2000 filed under
Part 1l of the Arbitration and Conciliation Act, 96. Chapter | of Part Il of the said Act
deals with the New York Convention Awards and Chagt deal with the Geneva
Convention Awards. Admittedly, the award in questis a foreign award governed by
the New York Convention. For the purpose of Chapttdre expression 'foreign award' is
defined under Section 44 of the Arbitration Actcten 44 reads as follows :

"44. Definition - In this chapter, unless the coutetherwise requires, "foreign award"
means an arbitral award on differences betweenopersarising out of a legal
relationships, whether contractual or not, congdeas commercial under the law in
force in India, made on or after the 11th day ofdber, 1960,--

(a) in pursuance of an agreement in writing forteabon to which the Convention set
forth in First Schedule applies; and

(b) in one of such territories as the Central Goreant, being satisfied that reciprocal
provisions have been made may, by notificationh@ Official Gazette, declare to be
territories to which the said Convention applies.”

15. Section 49 of the Arbitration and Conciliatiiet, 1996 stipulates that where the
Court is satisfied that a foreign award is enfobbeainder Chapter | the award shall be



deemed to be decree of that Court. Section 36eoAtt provides that an award shall be
enforced in the same manner as if it were a deafébe Court and shall be enforced
under the provisions of the Code of Civil Proceditewever, in the case of a foreign

award before the Court decides to enforce the awamdist be satisfied that the foreign

award is an enforceable award. The parameters dolalevhether a foreign award is

enforceable or not are prescribed under Sectionf4Be Act. Section 48 is couched in

negative language in the sense that it only indgcdhat the grounds on which the
enforcement can be refused. The section furthegatelk that the party against whom
enforcement of a foreign award is sought to be nmadst prove that for one or some of
the reasons contemplated under Section 48 the awamkenforceable. Section 48 reads
as follows :

"48. Conditions for enforcement of foreign award4) Enforcement of a foreign award
may be refused, at the request of the party agaihem it is invoked, only if that party
furnishes to the court proof that,--

(a) the parties to the agreement referred to ini@ed4 were, under the law applicable to
them, under some incapacity, or the said agreemamit valid under the law to which
the parties have subjected it or, failing any iatlan thereon, under the law of the
country where the award was made; or

(b) the party against whom the award is invoked wak given proper notice of the
appointment of the arbitrator or of the arbitrabggedings or was otherwise unable to
present his case; or

(c) the award deals with a difference not contetepldy or not falling within the terms
of the submission to arbitration, or it containgid®ns on matters beyond the scope of
the submission to arbitration:

Provided that, if the decisions on matters subnhittearbitration can be separated from
those not so submitted, that part of the award khiontains decisions on matters
submitted to arbitration may be enforced; or

(d) the composition of the arbitral authority orettarbitral procedure was not in
accordance with the agreement of the parties, aling such agreement, was not in
accordance with the law of the country where tliration took place; or

(e) the award has not yet become binding on théegaror has been set aside or
suspended by a competent authority of the countwyhich, or under the law of which,
that award was made.

(2) Enforcement of an arbitral award may also Iheses if the court finds that,--

(a) the subject-matter of the difference is notatd of settlement by arbitration under
the law of India; or



(b) the enforcement of the award would be contrarhe public policy of India.

Explanation :- Without prejudice to the generality Clause (b) of this section, it is
hereby declared, for the avoidance of any doulatt #m award is in conflict with the
public policy of India if the making of the awardas/ induced or effected by fraud or
corruption.

(3) If an application for the setting aside or srspon of the award has been made to a
competent authority referred to in Clause (e) ob-Section (1) the court may, if it
considers it proper, adjourn the decision on thereament of the award and may also,
on the application of the party claiming enforcetrm&rthe award, order the other party to
give suitable security."

16. The respondent's case is that the award isfanceable for the reason that the
transaction i.e., the 'Estisna agreement’ out otlwithe whole litigation arises is a
transaction of money lending and that the petitionesubstance seeks to recover interest
from the respondent for the amount advanced by I8och recovery of interest is
prohibited by Shari'a Law- the Law applicable t@ tbaid agreement as provided in
Clause 6(1) of the agreement, which reads as fsltow

"This EPA, and the construction, performance analiy thereof, shall be governed in
all respects of the laws of England.

Except to the extent such laws conflict with thiars Shari‘a, to which case the latter
shall prevail."

Thereby attracting the application of Section 4&)Ldf the Act.

17. The learned counsel for the petitioner on tierchand submitted that the agreement
referred to under Section 48(1)(a) of the Act i$ the 'Estisna agreement' between the
parties, but the agreement to have the disputes@rout of such 'Estisna agreement’
referred to arbitration. The learned counsel furgiebmitted that though the agreement
for arbitration is also made part of 'Estisna agret’ it is in fact a separate agreement.
The learned counsel in this context referred topttovisions of Section 7 and 44 of the

Arbitration and Conciliation Act, 1996 to substaméi his submission. The relevant

portion of which reads as follows :

"7. Arbitration agreement- (1) In this part "arbtion agreement” means an agreement by
the parties to submit to arbitration all or certdisputes which have arisen or which may
arise between them in respect of a defined ledatioaship, whether contractual or not.

(2) An arbitration agreement may be in the fornaofarbitration clause in a contract or
in the form of a separate agreement.”

18. The learned counsel further submitted that ghathe section indicates that such a
definition is made only for the purpose of Part thlee Act in view of the judgment of the



Supreme Court in Bhatia International v. Bulk TragliSA. [2002] 4 SCC 105 the
provisions of Part | are also applicable to thevimions of Part Il of the Act wherever
Part Il is silent.

"32. To conclude, we hold that the provisions oft Pavould apply to all arbitrations and
to all proceedings relating thereto. Where suclitration is held in India the provisions
of Part | would compulsorily apply and parties &ree to deviate only to the extent
permitted by the derogable provisions of Part l.cases of international commercial
arbitrations held out of India provisions of Partvbuld apply unless the parties by
agreement, express or implied, exclude all or dnymrovisions. In that case the laws or
rules chosen by the parties would prevail. Any @iow, in Part I, which is contrary to or
excluded by that law or rules will not apply.”

There is nothing in the arbitration agreement bycWithe operation of Part | is excluded.

19. The learned counsel further argued that onrmboted reading of Section 7 and

Sections 44 and 48 of the Act the expression "agee& occurring under Section 48(1)(a)

of the Act is only an agreement of arbitration whis in the form of an arbitration clause

in the 'Estisna agreement' and therefore it isopen for the respondent to question the
validity of the 'Estisna agreement' in the procegsliunder Section 49 of the Act.

20. The submission of the learned counsel for t&pondent that the expression
"agreement” occurring under Section 48(1)(a) of Aut is to be understood as the
'Estisna agreement’' entered into between the pahnieein, in my view, cannot be
accepted, but must be understood to mean onlyrtheadion agreement which is in the
form of the arbitration clause in the 'Estisna agrent'. The reason is that the language
of Section 48(1)(a) categorically refers to theeagnent referred to in Section 44 of the
Act. Section 44 defines a 'foreign award', to meamarbitral award 'in pursuance of an
agreement in writing for arbitration' on differescbetween the persons arising out of
legal relationship. The only agreement contemplateer Section 44 is the agreement in
writing for arbitration. The section further clae$ that such a legal relationship may
either be contractual or otherwise. Therefore & gubmission of the respondent is
accepted, in all those cases where the differeades between parties not out of any
contractual relationship, but out of legal relasibip arising out of the operation of law,
and the parties agree to have the differencesddiy some process of arbitration, and
even if such an arbitration agreement is contrarthé proper law applicable to the said
agreement the party against whom the award of atlatration is sought to be enforced
cannot object to it by invoking Section 48(1)(a).résult, which is plainly inconsistent
with the Scheme and language of the Act and theigioms of Part II.

21. The general principle of law with regard to #dméorcement of foreign arbitral awards
is stated in Renusagar Power Co. Ltd. v. Generattit Co. AIR 1994 SC 860 as
follows ;

"33. Similarly in the matter of enforcement of fige arbitral awards at common law a
foreign award is enforceable if the award is inoadance with the agreement to arbitrate



which is valid by its proper law and the award ®id and final according to the

arbitration law governing the proceedings. The awawould not be recognized or
enforced if, under the submission agreement and lélae applicable thereto, the
arbitrators have no justification to make it, omias obtained by fraud or its recognition
or enforcement would be contrary to public poliaytiee proceedings in which it was
obtained were opposed to natural justice (See:yDacwl Morris, the Conflict of Laws,

11th Edn., Rules 62-64, pp.558 and 559 and 571532¢ Cheshire and North, Private
International Law, 12th Edn., pp. 446-447). The li&mgCourts would not refuse to
recognize or enforce a foreign award merely becthesarbitrators (in its view) applied
the wrong law to the dispute or misapplied thetrigiv (See: Dicey and Morris, Conflict
of Laws, 11th Edn., Vol. I, p. 565)" (p. 880)

It can be seen from the above passage the quéktibran be gone into is - whether the
agreement to arbitrate is valid by its proper land the award is valid and final according
to the arbitration law governing the proceedings.

22. No doubt, the Supreme Court in Renusagar P@werlLtd. 's case (supra) was
considering the enforceability of a foreign awandthe context of the Foreign Awards
(Recognition and Enforcement) Act, 1961 and theittabon (Protocol and Convention)
Act (Act 6 of 1937). The Supreme Court took notetloé fact, that both the above
mentioned enactments were made in order to givexefd the obligations arising under
the Geneva Convention of 1927 and New York Coneantif 1958. The Supreme Court
further observed at paragraph 34 as follows :

"...It was, however, felt that... The New York Cention seeks to remedy the said
defects by providing for a much more simple andeaife method of obtaining
recognition and enforcement of foreign awardg(p..'880)

The Supreme Court further held on an analysis ef glovisions of the New York
Convention that none of the provisions of the Coie® postulates a challenge to the
award on merits.

23. In fact, the provisions of the New York Conventare embodied in Schedule | of the
Arbitration and Conciliation Act, 1996. Articlesdnd V, read as follows :

"Article I

1. Each Contracting State shall recognize an agrrem writing under which the parties
undertake to submit to arbitration all or any déieces which have arisen or which may
arise between them in respect of defined legaliosiship, whether contractual or not,
concerning a subject-matter capable of settlemgatibitration.

2. The term "agreement in writing" shall include abitral clause in a contract or an
arbitration agreement, signed by the parties ottained in an exchange of letters or
telegrams.



3. The court of Contracting State, when seizedhad@ion in a matter in respect of which
the parties have made an agreement within the megaoii this article, shall, at the
request of one of the parties, refer the partiearbitration, unless it finds that the said
agreement is null and void, inoperative or incapalflbeing performed.

Article V

1. Recognition and enforcement of the award mayehesed, at the request of the party
against whom it is invoked, only if that party figines to the competent authority where
the recognition and enforcement is sought, proaf!, th

(a) the parties to the agreement referred to iclartl were, under the law applicable to
them, under some incapacity, or the said agreememtt valid under the law to which
the parties have subjected it or, failing any iatlmn thereon, under the law of the
country where the award was made; or

(b) the party against whom the award is invoked wak given proper notice of the
appointment of arbitrator or of the arbitration gedings or was otherwise unable to
present his case; or

(c) the award deals with a difference not contetepldy or not falling within the terms
of the submission to arbitration, or it containgid®ns on matters beyond the scope of
the submission to arbitration, provided that, ié tecisions on matters submitted to
arbitration can be separated from those not so gtdainthat part of the award which
contains decisions on matters submitted to arimtrahay be recognized and enforced; or

(d) the composition of the arbitral authority oretlarbitral procedure was not in
accordance with the agreement of the parties, aling such agreement, was not in
accordance with the law of the country where tliation took place; or

(e) the award has not yet become binding on théegaror has been set aside or
suspended by a competent authority of the countwyhich, or under the law of which,
that award was made.

2. Recognition and enforcement of an arbitral awaay also be refused if the competent
authority in the country where recognition and ecéonent is sought finds that-

(a) the subject-matter of the difference is notatd of settlement by arbitration under
the law of the country; or

(b) the recognition or enforcement of the award Mdae contrary to the public policy of
that country."

A comparison of these two articles and the Schem&eations 44 and 48 and the
language of Sections 44 & 48 of the Arbitration d@whciliation Act, 1996, which are
substantially a reproduction of articles Il and ¥tlme New York Convention, makes it



clear that the Parliament while enacting SectioAsadd 48 of the Act virtually was
giving effect to the provisions of the above meméid two articles of the New York
convention and leaves no further doubt in my mihdt tthe agreement contemplated
under Section 48(1)(a) of the Act is only the agreset to have the disputes resolved by
arbitration.

24. Even for the sake of argument the respondsuibsission that agreement referred to
under Section 48(1)(a) of the Act is the primaryeagnent which created the legal
relationship between the parties thereto i.e.jsEatagreement’ in the present case and
that such an agreement is contrary to the Islamaw bf Shari'a is to be accepted, the
respondent must have proved before the court-balbat exactly is the Islamic Law of
Sharia and how it invalidates the 'Estisna agre€mdrhe principle in Private
International Law is that the foreign law is a gue@s of fact (See: Dicey & Morris the
conflict of Laws, 13th Edition page 221). The geteule is that if a party wishes to
relay on a foreign law, he must plead it in the sasay as may other fact -
See:Ascherbergv. CAJA Musical [1971] 1 WLR 173,1128) and prove it. The same
principle is embodied in Section 48 of the Act 261896 which is already extracted
earlier.

25. Coming to the mode of proof, the well-settleohgple in English Law is that it may
be proved by expert evidence and from the impugneeér it does not appear that the
respondent discharged the onus of proof by examiaimy expert. Therefore, even on
this count the submission of the respondent mustjeeted.

26. Coming to the second objection of the respontlet the respondent was denied a
reasonable opportunity to defend his case, the sabjection was raised by the
respondent before the Queen's Bench Division wheeaward was challenged by the
respondent. In this context, the Court held a®vadl :

"The meaning of "serious irregularity” is set out $ection 68(2). SPL complains

generally under Section 68(2)(a) that the arbitratas in breach of general duties under
Section 33(1)(a) and Section 33(2) to act fairlg ampartially and to give each party a

reasonable opportunity to put his case and dedl thiat of his opponent and Section
33(2). There is no suggestion in this case thatatbérator declined to give the parties
the opportunity present their case and, as app®zoge, each side provided its own
Shari'a law expert as well as conferring particplawver upon the arbitrator.”

A submission which was rejected by the competeattashich had the jurisdiction to set

aside the award if it were convinced otherwisemiy view the respondent cannot raise
the same issue again in the proceedings for trrearhent of the award on the principle
of 'res judicata’.

For the above mentioned reasons, | must hold tmatatvard in question is clearly
enforceable.



27. Then | shall examine the grievances of thetipa@r. The impugned order of the
learned District Judge holding that the petitioiserequired to file a separate execution
petition for the enforcement of the award in quesis clearly wrong in view of the law
laid down by the Supreme Court in Fuerst Day Lawstths 'case (supra). In the said
case, their Lordships held that there is no neethite separate proceedings, one for
deciding of the enforceability of the award and titber to take up the execution
thereafter.

"....The only difference as found is that while andhe Foreign Award Act a decree
follows, under the new Act the foreign award iallty stamped as the decree. Thus, in
our view, a party holding foreign award can appy énforcement of it but the Court
before taking further effective steps for the exeeuof the award has to proceed in
accordance with Sections 47 to 49. In one procgsdinere may be different stages. In
the first stage the Court may have to decide atimienforceability of the award having
regard to the requirement of the said provisionscéthe Court decides that foreign
award is enforceable, it can proceed to take furdfiective steps for execution of the
same. There arises no question of making foreigarévas a rule of court/decree again. If
the object and purpose can be served in the saooequtings, in our view, there is no
need to take two separate proceedings resultinguitiplicity of litigation. It is also clear
from objectives contained in para 4 of the Statamé®bjects and Reasons, Sections 47
to 49 and Scheme of the Act that every final agbiéward is to be enforced as if it were
a decree of the Court. The submission that thewgrpetition could not be permitted
to convert as an application under Section 47dsrtieal and is of no consequence in the
view we have taken. In our opinion, for enforcemeintoreign award there is no need to
take separate proceedings, one for deciding theradbility of the award to make rule
of the Court or decree and the other to take upidian thereafter. In one proceeding, as
already stated above, the Court enforcing a foreigiard can deal with the entire
matter...." (p. 2303.)

28. The next submission of the learned counsethi@mpetitioner that the learned District
Judge in converting the amount awarded and exptésserms of American Dollars into
Indian currency is not contested by the learnechselfor the respondent. The learned
counsel for the petitioner argued that the responbaving received the amount in the
American currency he is bound to repay the amoatdrchined by the arbitral Tribunal
in the American currency. Therefore the submisgaccepted.

29. The next submission made by the learned codoséhe petitioner is regarding the
interest from the date of the award till the datet® realization. It must be mentioned
here that the learned District Judge while ansvgeRaoint No. 6 made a vague reference
to the interest and that the decree drafted putdoatine order is absolutely silent about
the said interest. The learned counsel for theipe&r argued once again relying on the
Renusagar Power Co. Ltd. 's case (supra) and Ja@is & Bros. v. Union of India
[1999] 3 SCC 257 that interest from the date of dla&ard must follow as a matter of
course.



30. The Supreme Court in Renusagar Power Co. $tdase (supra) dealt with on that
aspect in paragraphs 134 to 137, which read asaisll

"134. In an international commercial arbitratiokelany domestic arbitration, the award
of interest would fall under the following periods:

(i) period prior to the date of reference to adiitn;
(i) period during which the arbitration proceedsngere pending before the arbitrators;

(i) period from the date of award till the datkinstitution of proceedings in a court for
enforcement of the award;

(iv) period from the date of institution of procéegs in a court till the passing of the
decree; and

(v) period subsequent to the decree till payment.

135. The interest in respect of the period covénedem (i), namely, prior to the date of
reference to arbitration would be governed by theper law of the contract and the
interest covered by items (ii) and (iii), i.e., ohg the pendency of the arbitral
proceedings and subsequent to the award till the afainstitution of the proceedings in
the court for the enforcement of the award wouldybeerned by the law governing the
arbitral proceedings. These are matters which havee dealt with by the arbitrators in
the award and the award in relation to these nsat@nnot be questioned at the stage of
enforcement of the award. At that stage the caudnly required to deal with interest
covered by items (iv) and (v). The award of inteiegespect of these periods would be
governed by lex fort, i.e., the law of the forumest the award is sought, to be enforced.
According to Alen Redefern and Martin Hunter 'ocearbitral award is enforced in a
particular country as a judgment of a court, thateal post-award interest rate may be
overtaken by the rate applicable to civil judgmeén(See: Redfern & Hunter, Law and
Practice of International Commercial Arbitratiomd?Edn., p. 406).

136. Moreover, Section 4(1) of the Foreign Awards lys down that the foreign award
shall, subject to the provisions of this Act, béoeceable in India as if it were an award
made on a matter referred to arbitration in Indiae provisions of the Arbitration Act,
1940 would, therefore, apply in the matter of eoémnent of awards subject to the
provisions of the Foreign Awards Act. With regaodrtterest, the following provision is
made in Section 29 of the Indian Arbitration Act:

‘Interest on Awards - Where and in so far as awsafdr the payment of money the Court
may in the decree order interest, from the datéhefdecree at such rate as the Court
deems reasonable, to be paid on the principal ssnadudged by the award and
confirmed by the decree.’



137. Unlike Section 34 of the Code of Civil Proceuvhereunder the Court can award
interest for the period of pendency of the suitvadl as for the period subsequent to the
decree till realization. Section 29 of the Arbitoat Act empowers the court to award
interest from the date of decree only. It has, harebeen held that while passing a
decree in terms of the award, the Court can awdedéast for the period during which the
proceedings were pending in the court, i.e., theogefrom the date of institution of
proceedings for the enforcement of the award ircthet till the passing of the decree in
cases arising after the Interest Act, 1978. (Segar@t Water Supply & Sewerage Board
v. Unique Erectors Gujarat (P.) Ltd. [1989] (1) SGEB at p. 328: AIR 1989 SC 973 at
p. 978.)" (p. 910)

31. It was held in Jagdish Rai & Bros.' case (suasdollows :

"....The courts have taken the view that the avedristerest under Section 34 CPC is a
matter of procedure and ought to be granted inases when there is a decree for money
unless there are strong reasons to decline the. sar(e 259)

32. Coming to the Arbitration and Conciliation Ad1996, Section 31 of the Act deals
with the form and content of the arbitral awardsb-Section (7) thereof deals with the
interest, which read as follows :

"(7)(a) Unless otherwise agreed by the parties,revaed in so far as an arbitral award is
for the payment of money, the arbitral tribunal maglude in the sum for which the
award is made interest, at such rate as it deeas®mable, on the whole or any part of
the money, for the whole or any part of the pebetiveen the date on which the cause of
action arose and the date on which the award i€mad

(b) A sum directed to be paid by an arbitral awsahall, unless the award otherwise
directs, carry interest at the rate of eighteengeetum per annum from the date of the
award to the date of payment.”

A reading of Sub-section (7)(b) of Section 31 of #hct makes it clear that the interest
must be payable on the sum directed to be paidtbyra award shall carry interest at 18
per cent per annum from the date of the awardhdl date of the payment unless the
award itself expressly denies such interest. TheeefSub-section 7 of Section 31 of the
Act becomes lex fori in the present case. Nothisgoiought to my notice by the
respondent whereby the award in question directieerwise. Therefore, it must be held
that the petitioner is entitled for the interesttba amounts so directed to be paid by the
respondent by the award at 18 per cent per annom the date of the award till the date
of the actual payment.

33. The learned counsel for the respondent, howestdymitted that in view of the
prohibition by the Islamic Law of Shari‘a about tta@lection of interest the petitioner is
debarred from claiming the benefit of Section 3@{ypf the Act. Once again the same
guestion arises as to what exactly the Islamic b&®hari‘a which prohibits collection of
interest in any form including the post-decretadérast is required to be pleaded as if it



was a question of fact. No such proof is placedigethe Court in this regard. Therefore,
the submission of the learned counsel for the mespat is rejected.

34. Coming to the last submission made by the &shroounsel for the petitioner
regarding the refusal of directions to the respande disclose its assets, in my view, is
plainly contrary to Order 21 Rule 41 of the CodeQ@¥il Procedure, which reads as
follows :

"41. Examination of judgment-debtor as to his prgpe (1) Where a decree is for the
payment of money the decree-holder may apply t@€Cthert for an order that-

(a) the judgment-debtor, or
(b) (where the judgment-debtor is a corporationy, afficer thereof, or
(c) any other person,

be orally examined as to whether any or what datg©wing to the judgment-debtor and
whether the judgment-debtor has any and what qfegrerty or means of satisfying the
decree; and the Court may make an order for tlema@ddince and examination of such
judgment-debtor, or officer or other person, and tfee production of any books or
documents.

(2) Where a decree for the payment of money hasiresd unsatisfied for a period of
thirty days, the Court may on the application af ttecree-holder and without prejudice
to its power under Sub-rule (1), by order requine judgment-debtor or where the
judgment-debtor is a corporation, any, officer,réoé, to make an affidavit stating the
particulars of the assets of the judgment-debtor.

(3) In case of disobedience of any order made uBdérrule (2) the Court making the

order, or any Court to which the proceeding is dfarmed, may direct that the person
disobeying the order be detained in the civil prigar a term not exceeding three months
unless before the expiry of such term the Coudals his release.”

and therefore the Court-below should have issudiceation in this regard as prayed for.

35. In the result, the civil revision petition fildoy the petitioner is allowed and the civil
revision petition filed by the respondent is disseid.

9th September 2002 :

36. After the judgment is delivered, the learnednsel for the petitioner - Sri P. Sri
Raghuram submitted that during the pendency foh lio¢ O.P., as well as these civil
revision petitions there was an interim directienthe respondent not to alienate the
petition schedule property. This is not disputedh®ylearned counsel for the respondent.
The learned counsel for the petitioner therefordenstied that in view of the judgment



pronounced now as the petitioner is entitled tecpea with the execution of the award in
the same original petition, which is the subjecttaraof the present civil revision
petitions the interim orders granted earlier magdatinued.

37. Heard the learned counsel for the respondeatrned counsel for the respondent did
not contest the prayer of the petitioner.

38. In the circumstances, there shall be an orotectthg the respondent not to alienate
the petition schedule property pending a final sieai in the O.P. No. 437 of 2000.



