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IN THE HIGH COURT OF DELHI
5‘4--:.{_ Me . 190 w.
Appeal No. - of . from C._'ri:;inal Decree
Revision Application No. Appellare ‘Order

Dare of Dﬂcisiﬂn—agm‘w .

Chimimport Export.....plaintiff through Mr. D.K.\-Syal, Advocate
Coram | — Ferms

"'. State Trading Corporation of India...défendant, through Mr. R.K.
‘ J‘nahi, Advocate

The Hon'ble Mr. Justice A
The Hon'ble Mr. Jusrice N.N. Goswamy 2

1. Whather Reporters of local papers may e d¥0wed to scs the Judgement ?
3. To be referred to the Reporrer or ndt 2
3. Whethsr thzir Lordships wish to(s22\ths fair copy of the Judgemen: ?

NN\ GOSWAMY,J. (Qral)

=
[ The plaintiff, Chimimport Export,
Foreign Trade Company has filed a suit far
declaration and permanent injunetion to the
effect that the arbitration :.gruennt- batwaan
the parties has come to an end and does mnot
survive. In response to the summons Ilu'lr:l.n;
béen received by the defendant, State Trading
A gfte o

Carporation of India L_i.nitadL this application
under Section 3 of the Foreign Awvard's (recognition
and anf-armﬂntj Act 1961 read with Article 2 aof
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the achedulea to the saild Act has been filed for
stay of the said suit.

It iz stated in the application that
the parties hud entu:rud into an agreement far
the supply of Tetracycline HCL. Clause B of
the said agreements was -

"All matters, guestions, disputes or
differences whatscever (ereluding those
relating to gquality, for _which the award
of the [rugs ControXler *( India) or his
nominea shaull be, findl and bipding

on both the parties arising between

the parties {Oughling the contract

cons truction, meaning, np-Eratfinn of
effect of\ the contract or out of ar
relaging /to the contract or breach thereof
shadl) De setiled by arbitration, to be
held in India in accardance with the
rales of the Indian Counsil of
Arbitration, New Delhi( India). The
award shall be final and binding

on both the parties.n»

It can pot be disputed that the arbitration

clause in the contracts squarely covers the

dispute between the parties in as much as

the matter is already before the arbitrator

and the partles have submitted to its jurisdiction.

——

The contention of Mr. Sml,; the learned

counsel for the respondent is that this application
i= not maintainable in as much as it has not

been clarified that the proceedings are covered

by the Fareign Award's (recognition and enforcement)

India
Act, 1961, this point is no longer res intepege 2of9
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.390/B5.0400++ In as much as in a similar situation, the Supreme’ - ﬁ-"fp_n“""ﬂ
Court had the occasion to deal with this contention

ENUIAEAT or Co. ltd. eallant Vs.
actrie A and wnothear, respondents 8 3
Supreme gcourt 1156 (V.D. Tulzapurkar and H.S, Pathak, JJ,

Their lordships in paragraph 51 of the repart _cbserved i
"The conditions required to be fulfilled for~invoking

Sac. 3 aren
{1_} there must be an agreément to which Articls
. II of the Conventigh set farth.. in the
/ Schedule applies, \(It is not disputed that

this 15 so indtheMinstant case)s

—

(ii) &a party to thdt agreement must commence
legal prooEedings against another party
therefo, /(It is again not disputed that
Henusagar and G.E.B. are the two parties
to\tHa arbitration agreement and that
Henusagar has commenced legal proceedinga
egainst G.E.C. by filing suit No.832 of
1982);

{2ii) the legal proceadings must be "in respect
. ‘ of agy matter agreed to be referred to
arbitration” in such agreement. (The
question whether his condition is fulfilled
here neaads to be decided.);

(iv) the application for'stay must be mads
before filing the written statement or
taking any other steps in the legal proceed- |
ings. (Admittedly tuis condition is '
fulfilled);

{v) the Court has to be satisfisd that the
agreement is valid, operative and capamble
of being perfarmed; this relates to the
satisfaction gbout the 'existence and
validity' 4f the arbitration agreempmia
(In the instant case these gued€96ndoWd
not arise);



- In any case, I have gone through the contract and the
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{v1) the Court has to be ulthfiﬂwuﬂ:iun‘
that there are disputes between -
the parties with regard to the mattears.
agreed to be referred; this relates to
affect{scope) of the arbitration
agreement touching the issus of
arbitrability of the u].n:uu.' (It
will have to be dealt with-while
considsering the satisfiction of
condition (41i1i) abova). "

As regards, the first condition; it is not

disputed that Article II of the Cqnvention does

apply to the agreements in Euﬂtlun. Clause II
is also satisfied in as. ough as legual proceedings

had been commenced by~the respondant. Clauses 1Y

also apply to the aEP_licatian

disputael that the Proceedings are a8 such vhich ean
|

be referred O\ the arbitration and the application

haes bean-{iled before taking deps in the proceedings.

The,soly’ dispute can be regarding Clause 5 because
the\glit itself is for declaration and injunction

to the effect that there is no axisting contract and the
contract has exausted itself. Howaever, in the preasent

r

proceedings no evidence to that effect has been lapewd,

proceedings. I find that in accordance with the cone i
R Taa Ty : : : '
tract, &d sent the goods far exemination,

Lm L : i 51 '
Accarding to the pu%m:, t.huluu:i.natiun reparts
were to the effect that the goods are not according
T.n the specifications. A claim had been lodged with
Clnisrniererd | L Ol ek |
st TeEsTondent. ?ﬂrremm&n& : |
had._alau b""if?r%ua
a notice to the effect that the goods eithePape4gaitd

removed or to be scld at his risk and cost.
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The disputes arise n:-ujl:. of this very agreement lnLd % 4 E:ﬂ: )
erbitration clause has been resorted to within m;:iriud y ,l
of three years from the reports of the Llhqr_n"bﬂha ; "5
uhim‘kﬂad tested the goods. As rugurd:__'-ﬂhﬁiu 6 E
it is not disputed that the disputes(are already ;
pefore the arbitrator end ere w Thus, the
Laiel aler ]
applicution satisfies all the 8iX énndit.iwi‘b:.r their I
lordships fif the Supreme m . |
For the _rtasbns recorded  above, .
the application is iﬁ-]lMd &nd the suit is stayed. |
I #be’ mircumstances, there will I
be no arder ad o/ costs. ;
p E
JULY “J0y 1586, 4 i
1&! :

#
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- 1 T8 WIGH COURT OF DBLIT AT NEW DEWE:
oMP 1O 8a/3k iy f""'f’ -'ﬁ
&, h / f’/|
State Trading Garparation ' -P:t-:l.ti.;mr *.""*'
Vs
M/s Ghim Import Sxport i3S FOIDZNTS

' THIS TEE 30TH DAY OF JULY 1586

p T T8
ClbAMs LONVEIE !4 JUSTICE MeMe 008WAMAY

Presents Mr, H.K, Josnl for\ tie petl tloner.

Mr D,K. .';jul for-the respondents,
HalioCOSWARLL J(ORAL) i

The petitioner, the atate Trading
carporatignh.of India, has filed tkis application
under Sgction 28 of tha-ArilTatisaiety 190 for
extention of time for making the award by the
Arndtrator, The disputes having “risen between
the parties, the mattgr vas referrel to tha
arbl trator, who entared upon the refergnce on
or ar-und April, 2, 1984, Ihare wore some errors
in filing e pleadings by the parties in as muck
a5 the power of attormay inf avour of certadn
persons filing the plesuings was misfings

India
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Comgequontdy, it took tiume to complets the
plﬂidinsﬂ. The documcnts wore algo filed
by the partles which kadi 130 to be cdmibled
and dampled, The oral evidence b1 21lso0 hoonm
recorded at len;th by the arbtdtrater,
‘pe wrosS=cxmination of the witnoss was canWlmuing
when an objection vas raised that the ! ponthsis
pariod bhaving axpdred, the arbdtrilop coild
not proceed further, Gonse uentlys Sho
artd trator ddjournel the prmﬁdmg-s sine~die
on Yth August, 198+ to smahla the parties E
to seck extentign of tige,

AS 8 conse uence 5 the Sald order,

the prosent petifidp undor Section 23 of the
Aroltration ASt\his been {iled, The respondemt

had sutmitted before the arhitrator that he fr /
)h';d m-chjéotion to the extention of Gims / /.f
provided the arbitraitor was wdiling Lo make | |
aspeaking awvard, To thls fthe arbltrator
214 ot agree, and, therefore, it becams ‘| {
neceasary for the petitiopar to come &2 Ehis
| Gourt, In reply to the applicatdon, virious
Ilt;;—:l;:l.c:l objection® hive boen ralsed it the
affect whether 1t will be a Foreign awvari or

—yﬂ
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m Indlan award- In fact; there is no ebjecidon -

on merits to the extention of t:l.ma.r'_i'ha ques ticn
Hmr the proceedings are covered by

the Forefgn Awards act or Indian Arbitration
Act 15 immaterial. ‘he Foreign Awards Act

does not fix any period for publisrdng the
award while the Ipdian Arbitration Ach,

has fMixed a time Limit of 4 monthe N\If the
time ldmit 18 appllcables then obvicusly

it can be extended under Sectitm 28 of the ,
said acte I have lookxl ipto the pleadings
regarding the proceadings before the arkdtrator
amdl I 4o mot find any unregessary adjourmment
or delay on the part of the arutrltnr,:(

{_Eunamﬁntly, the applicatdon is
allowed ‘afid the time for making the award is
artended 4y a period of 8 months from tday,
Iids period of & months 13 bﬁ.ng gr'nnt
since it bhas been submitted hur‘iu-—ﬂfaarthit
his client is in Romania 2nd pas to seek
imtructions onc ertain points from th:it country,
In the ciroumstances; it may mot b6 posaible
for the arbld trator to publish the awardi sarlier
than the period nmi.,l

lpfa
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» Iuo partlas asre HMrocted to appenr
bofore the artdirater on Sth Septenber, 1935,

at 11,00 a.me

Trds OMP 1s dlopozed of,

JULY 3); 19864

34/-2a

)

O
X

S

India
Page 9 of 9





