
r .... 

Appeal No. 
R·:vision Applica'tionNo. 

Coram 

YE x\1~,\c.1 \~ Ai(Q... 

A..t~~ 

IN THE HIGH COURT OF DELHI 

5: .......... (- No . ']c/o /~ 
of from Original 

Appellate 

Versus 

Decree 
'Order 

&tate. hading .. CoJ.:.pora t1oD of...India. ud~!en.d,\l,nt;l through Mr. R.K. 
Josh , Advocate 

The Hon'ble Mr. Justice • 
The Hon'ble Mr. Justice N. N. Qioswa..my 

I. Whether Reporters of local paper~ ffi'ly be allowel to se~ the J udgemi!1lt ? 
2. To be referred [0 the Reporter or not? 

3. Wheth~r th!i.r Lord,hip; wish to S~~ the fair CJpy of the Jujgl!menr? 

• 
N.N. GCSWAMY,J.(Oral) 

The plaintiff, Chimimport EXport, 

Foreign Trade Company has filed a suit for 

declaration and permanent injunction to the 

effect that the arbitration agreement between 

the parties has come to an end and does not · 

survive. .In response to the summons havillg 

been received by the defendant, State Trading 
4....-- ,> . I - ; ,... 

Corporation of India L1m1ted}~ this application 

under Section 3 of the F.oreign Avard's (recognition 

and enforcement) Act 1961 read with Article 2 or 

G"IG1PM R:-ID· -l .. 47H. Cour t-1C-l-S0-l0()()('. 
.• 2/-
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the schedule to the said Act has been fUed for 

stay of the said suit. 

It is stated in the application that 

the parties had entered int.o an agreement far 

the supply of Tetracycline HCL. Clause 8 or 

the said agreements ~asJ-

"All matters, questions, disputes or 

differences whatsoever (excluding those 

rela ting to quali ty, f or which the award 
of the Drugs cont.roller (India) or h18 

nominee shall be final and binding 
on both the parties arising between 
the parties touching the contract 

. . 
construct~on, meaning, operation at 
effect of the contract or out or or 

relating to the contract or breach thereor 
shall be set t led by arbitration, to be 

held in India in accordance with the 

rules of t.he Indian Counsil or 

Arbitration, New Delhi( .lndia). The 
award shall be final and binding 

00 bow the parties. II 

It can not be disputed that the arbitration 

clause in the contracts' 'squarely covers the 

djspute between the parties in as much as 

the matter is already before the arbitrator 

and the parties have submitted to its jurisdiction. 

The contention of Mr. S,al, the learned 

counsel far the respondent is that this appl.ication 

is not maintai nable in as much as it has not 

been clarified that the proceedings are covered 

by the Foreign Award's (recognition and enforC8llillt) 

Act, 1961, this point is no longer res integra. 
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In as much a.s 

court had the occasion to deal 'oIith this cac.tent1cm · 

in Renusagar PO'oler Co. Ltd" Appeallant Vs. General ', 

pectric Compaw and !1nother I respondents, Am 198~ 

Supreme court 1156 (V.D. Tulzapurkar and R.S. Pathak, JJ. 

Thell' lordships in paragraph 51 of the report' observed I 

"The conditions required to be f'ulf'ill.ed for invoking 

Sec. 3 arEn 

(i) there must be an agreement to ~hicb Jrticle 
II of the Convention set f'orth~ ; in the 
Schedule applies, (It is not disputed that 
this is so in the instant caseh --

(ii) a party to that agreement must caDJll8nC8 
legal proceedings against another party 
thereto. (It i~ again not disputed that 
Renusagar and G.E.S. are the wo parties 
to the arbitration agreement and that 
Renusagar has commenced legal proceedings 
against G.E.C. by filing suit No.832 of 
1982); 

(iii) 

( iv) 

the legal proceedings must be "1n respect 
of aDiY matter agreed to be referred to 
arbitration" in such agreement. (The 
question 'oIh~ther his condition is fulfill.ed 
here needs to be decided.); 

the application for ' stay must be lIIaca 
before filing the ~itten stateillent or 
taking any other steps in the legal proceed­
ings. (Admittedly tliS condition ia 
fulfilled); 

(v) the Court has to be satisfied that the 
agreement is valid, operative and capazble 
of being performed; this relates to the 

satisfaction about the 'existence and 

validity' ~f the arbitr\ition agreement. 
(In the instant case these questions do 

not arise'; 
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.);/~~.~~7'Bb 
e.t~er J / Y !0 . 

f.{i~h ~dlc;'1 0., l.-, . 
the Court has to be sat1arl:~cforD~~~ . . 
that there are disputes b.tv •• ~ 
the parties ",ith regard to the mattera , 
agreed to be referred; this , relates to 
effect(scope) of ·the ar~itration 
agreement touching the issue ot 
arbitrabllity ot the cla:1ms. ' (It 
",111 have to be dealt ",ith ",blle 
considering the satistaction or 
condition (iii) above). " 

AS regards, the first condition, it is not 

disputed that Article II of the Convention does 

apply to the agreements in question. Clause II 
• 
is also satisfied in as much as legal proceedings , • 

Clauses 3&1t hdd been c<X!llllenced by the respondent. ' 

also apply to the application becauselthere is no ! 
dispute that the proceedings are ~ such which can 

be referred to the arbitration and the application 

hi:iS been filed befOl'e taking !teps in the proceedings. 

The only dispute can be regarding Clause 5 because 

the suit l.tsell is for declaration and injunction ' 

to the effect that there. is no existing contract and the 
.' 

contract has exausted itself. However, in the ~esent 
~r 

proceedings no evidence to that effect bas been la, •• d • 

. In any case, I have gone through the contrac~ ana, the 
.. , 

'. 
proceedings. 1 find that in accordance "'ith ttl_: Cell- , . l 

tract, k~ ~I~~nt the goods fer ' a;e:.j.t1o~ • . : 
t~\~ ~1 . , .. " 

According to the llet1t1.4 r , the examination repal"t8 : ' 

were to the effect that the goodS are not according 

to the specil'ications. A claim had been lodged witb 
L~) [a,,;.....:....~\ 
the I esponaent. 'i'fie respondeat had also bee~1Ten 

. 
a notice to the effect that the goods either be apt 

" , 

• , • ! 

removed or to be sold at his risk and cost. 
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I " .," . ' I \" ! ,i 
, ~. ,." i 

,
"' " ,' • ' r .; ' . ~: ! .; 

• ",' • • ,." .... !..r 

The disputes arise out of thiS very a~eement an~ : ~r'>·: - (,;:;'~t~:' - ; 
· ., : . . . .''5tE'·~ 

arbitration clause has been resorted to within a per~~ >';:-I: 
of three years from the reports of the LaboratQJjes ' : ,' , . ·./;.!ZLi ,,; 

· I " . • ;-1 " 1 

Whi~ad tested the goods. As regiU'ds Clause 6 ' .. , ~ '~"" j , 
','. I:: ~1' '. 

it is not disputed that the disputes are alreaqy 
.".:-,14. ~ (".:......, 

before the arbitrator and are ~~ted. Thus, the 
.' ...&.;.".(. ~"-",,, 

I 

application s~tisfies all the six 

lordships ii. the supreme Court. 

condit ionst- by their 

• 

For the reasons recorded . above, 

the application is allowed and the suit is stayed. 

In the aircumstances, there w111 

be no or der as to cos ts. 

JULY 30, 1986 • 
I A I 

/ 

J. 

-, 

~I/- N. N·)~'··(j>i 
, if - ., \ 
. .' . ,'I 

i ' /' 
· i . . ' .; " , 

; 
'\ ' , 

i . ,: 
': ~ ~ , ·· .. ~l 
. ' , i 

I 

, - : : 
< 

"". , 

. . . , 
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State Trad1I16 Qarporat1on 

Va 

MIs Ch1m Import 6xz;lOrt 

XXiIU 

00R..\Mt !lONI BIi til JU:;;Tl:CR N.N. aosWW.A.Y 

y~ ><11I/kJlC:-( l~ ~~ 
z,~~ 

• 

Presenti Mr~ B.lt. Josb1 tor tbe peti ttolW o • 
• 

Mr D.~. SyaJ. for t he rB'pondents •. 

II.U,GOSW.:\HX .T(OUM) 

'fhe pe ti t1C1l01'. the 8 tate Trading 

Corporation of India, b3B fUed t)4s applloa tion 

• under Section 2B of tlle ArQltnUaa Aet, 19'10 tor 

extention ot time tor making til a award by the 

Artd.trator. :Cha d1.sr;utee having :!r1sen between 

the parti es. the ma ttor wa.a r ef'erl' ed to the 

o artd. tratol', vhO entered upon the l' eferencll on 

or a.r )\lIld AprU, 2t 198~. Thare we re s OllIS arror s 

in n 11 ng the plea:i1ngs b.Y the pUtta" i n as muCh 

as the power or a ttorra;r 1 n f avoW" or c er ta1 n 

\ I . pet"s.o.W ''U.1ns tba pl~t.i.1nSS was III1seing. 
\ 

\ 

\ 
\ 

-2/-
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CoooequenUy. it took tim", to ocmplGts t ho 

. pJ.eidings. 'Che doCUIll<:nt:3 "'~re al.1iO t':ile dl 

by the parties whloh M ::L '190 to be ~dm1 t oo:]. 

c:ul:i den1ed. The oral evidenoe h:tS :l l so ba3n 

r ecorded at length by tho arbitratc~o 

i ha cross-cx=un:in:l.tton or the wltnOss <lIlS o:mtirllU.ng 

when a.n obj ect1<JZl v:lS raisoo. that the 4- monthSus 

peric;>d having oxp1rG1 8 the artdtr J.\;or> c cuJ.:i 

rot tlI"oceed. 1'urtberc Goose luently ~ the , 

on 9th August, 1984- to enable tho p!\r t:\.1/!B 

to seck extcnt1cp or tic90 

As a oonso ,uanoe or t he snd ordc!:' . 

• 

the prGlent pe tition under Seotion 28 of the 

Arbl. tration il.ct hJ.S been f iled. ~he re:J b-'On:iant 

had sul::lll1tted before t ~e <U'tdtr!l.tor t. tat he 

I;~d IX) objection to the e:rtention of t1m~ 

provi:1ed the utd t,r ·.lto !." 'Was v1l.ling ~o m ite 

a SPerlld.ng award. To thi s the arb! trat oi' 

:lid mt agree, ~, theret'ore, it became 

\ 

neces sary for tl18 petitioDB!' to o ome t<;; t his 

Court. In reply to the appl.1aat1on, V"l.ri ous -- . 

tecllDioal objeot1~ ll'lve been raised. t.o the 

effect whether 1 t will be a Foreign svar:.! or . 
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an Indian award- In i'act, theN il3 110 objeot:1on . 
. -

on mer1.t.s to the eitent.1on or t1meorhe, question 

wbetllel' the proceedings are cavere1 by 

the Foratgn Awards act or Indian Arbitr3.tion 

~ct 1s 1mma.ter1a.l. 4he l1'oreign Awards Act 

does not fix: arv per1.od tor rubllshing t he 

a.ward ",b.-as the In1ian Arb:l.tration .tot, 

has fixed a time l1.m1 t of 4- monthS. If the 

-tLme l.1m1 t 113 appl1cab.le then obviouSly 

1 t can be extended under Section 2B of' the 

said act. I have looke:1 1nto the plea<U.ngs 
, 

regar<U.ng the proceedings 'befor E) the arbi t rator 

ani I do rot and any unneaessQ.rY adJourmElnt 

or deay on the part of the arb:l.trator:] 

C Consequently. the a pp.l1cati.on is 
- ' 

allowed and th8 time fa? mald~ the award 13 

ax:tenck:ld l::U a period ot 8 monthS frCf4 t ai ay" 

~b1a per1.od of 6 lIIOntbS 113 being grantEJ1 
(~\cc.~\=tl 

since it bas been 8ul:m1tted 'qy'itlP iy.a]('tM.t . 

l!j.s allent 113 1n Romania an:! hilS to sea Il: 

i~truct1oIl3 on certain points from th:lt country. 

In the a:1rcrumstances, it may rot be possible 

ror the arbitrator to p.lhl1Sb the award all'ller 

tban the pariod t:1.x:ed.,} 

...;./-

. . , 

 
India 

Page 8 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



. ... 

. . 
- .~ .. 

." 

• 
( ) 

• 

o 

Co 

before tee ar"t1. ~ratO!' on 8th S €Il'tembeJ;' , 19;36 » 

at 11.00 a.m. 

" Th1:3 OHP 1s .:i1sposoo of • 

, 

TRUZ OOPI 

,fj!( !{i!(~ 
~ (l;/f /J6 

- ~---

,: 'J ,::) • t 
,.;" -, . - " , .~ :.. 

. ' • ' J .. . ~ .... , 
" .• 1 ... 11 7J . . 
- "~ ' . '" c ; . . ... '.J .. - ... t 

-.; -
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