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IN THE DISTRICT COURT HELD AT CAIRNS

IV T IRISDIC TN Pladnt Mo, 267 of 1993

BEFORE HIS HONOUR JUDGE WHITE : Cﬁ

ITSE 1997 O
s o R,
BETWEERN: JOHMN FRANCIS IJA\"@

AN o
. i
R U |

QS s

Defendant

@ RIVERS INSURANCE BROKERS PTY.LTD,
2nd Third Party

&AHD: THE SHIPOWNERS' MUTUAL PROTECTION

AND INDEMNITY ASSOCIATION (LUXEMEBOURG)
3rd Third Party
REASONS FOR JUDGMENT
The plaintifl bringa thiz scton against the defendan claiming damages for personal
mjuriss caused by negligence and breach of duty on the pan of the defendant durng the
coarse of the plainiils employmen: with the defendant as master of a fishing trawiler the
"Reinga”, The defendant has issued ihree chind pary mofices. The defendam claims against

the Jrd third pany to be indemnified pursuant to o contract of marine insurance between the
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dutendant and the Jrd third party. the Jod third party | ixi:on | having refused 1o

proveide any such indeswnaty o the delendant. IELE s Clapmy agonanst the |50 chaed

*

party and the Ind third panv are really aliem rms o that brought against the Sed thied
pamy. The defendant claims agminst K@nﬂ third parties essentially for professional
Mgl:immmmhmhﬂ':@ peopesly advise or take other steps to ensure thai

policy of manne imsumnes 10 respect of the

the defendam was coversd

plaineifT's elaism ot the

This is ption by the Jrd third party brought pusuant o 5.7 of the
[niernazic @ﬂuumlﬁﬂ:ﬁmﬂ}ﬁrlmﬂhmm
the the 3rd third party pending the desermination of the issues between them

1o an Arbitration Agresment confained in the terms of the contact of marine
insarance invelved. Just pror to the heanng of the application there was & flarry of activity
betwesn the defendant and the 152 third party. The 1at third pamy delivered 1o the defendans
an amended defence 1o the defendant's clalm agninst i, specifically pleading a8 a defernce thas
the defendant was entitied to be indemmnified in respect of the plantiff's claim by the 3rd third
party pursusnt 1o the relevant contract of manne insurance. The |91 thind pesty also served
the Ird third party with a notice claiming that the question of whether or not the defendarn
wiat entitled 1o an indemnity under the contract of insurance be decided, not only as betwesn
the defendani and the Ird thisd pany, but also beitwesn the 3rd third pany and the lai thisd
party. Although it was suggested that such nobice may reguire leave before it may be served,
I am of the veew that purssant o rube 133 the 1st third pany was entitled o serve such a
matice an i6e 5rd third pany without feave

The defendant has also applied for leave 1o amend its third party notice eo the Ind thied
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S 4 Mg peier et gl fors o -:r@qm-irwnm: i= entithed 1o
an indemnety from the Jed therd party e respect of ihg claim by reason of the comract af
manne ingurnce thould also be determemed 35 ike defendans. the 3rd third pany snd
ihe It thurd partv. | am not entieely ma&n the defendant would need leave 1o amend
its therd partv mofice o the Jed in this way but thers being no good reasan why
suth leave should not be v onder thar ihe defendant have leave to amensd the
Jed H'u:dp.r.n}'nun::%mt}t]rdﬂmdpwmmmwﬂh exhibit "BWR2" of
the Alfdavn of a¥ne Rissell Mad by leave on the Tth Movember, 1706

E% consider the application for a stay by the 3rd third party. The Jnd third
an—uddirm a defence 1o the defendant's claim sgamar it and therefore all of the

! facts put forward i support of the application are 19 be ascertained from the affidavit

Brian Denis White filed in support thereof. Section 7 of the Intermational Arbitration Act

i Commopweaith) s2i3 owt o number of requirements in $5.(1) thereof as conditions precedent

1o the appiication of the secton. The various mamess set out in the affidavit of Me Whitehup

io and insluding pasagraph ‘il*ﬂlrrqu'pl'uw: the various pre-conditions required. The mubes of

the Jrd therd party exhibited to M, White's allidavit contain the terma and conditions of the

redevant controct of manne insurnes. There 5 no dispute thar mule 63 thereof fiis the

descristeon ol an arbiEation agrecment withan 1he meamng af that term 10 the relevant act
Subsecusn 2 of the Act, so far 21 i3 relevant, provwides as follows:

2 Subjest to this part where -
fa} proceedings mnstituled by 3 pariy o an arbiiralion agreement io shich
ihas secteon appiies againsl another pay 1o the agreement are pending

in a couri and

(b} the procecdings involve the determenation of a marier that in pursuases
af the ayre=meni iy capable of seitlemen i =

' : ﬁus{ralla
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depases a5 follows:

nn the apphication of 2 party &Imnllh:wmﬂﬂlh}

b ughan sticht Curtbibiag M osers FLl sl s the
procesdings of 50 m pml;:l:danpumﬂmlht
determination of uduwm:rhe:udul’u:h:

parties 1o lfhil of that motter ™

It 15 also necessary 1o ses out some of H@TWMLMM cluse. 5o far a9 [ refevant

rule 63 | provides:-

“If any dafference of arise between a member or former member and the
association out with these rules or ansing out of any contract
between the or former member and the assocation as to the nghts or
ohligations intion or the member or former member thereunder or o
conn th or as 1o any oiber mader whatsoever such difference or dispuie
shall i instance be referred 10 and adjudicsied by the committes ——

- on behall of the defendant, supporned by Mr. Baslow for the 1t third pary
two arguments against the application for a stay. The first argument is that on the
pui before me in support of the application | could not be stisficd that there is any

$ difference or dispute between the pamies relevani o ibe proceedings. Mr. Malloy for the Jmd
third party argoes on the other hand that it would be enough if the Jrd third party had simply
mefused to indemmnifyr the defendant in order o give rise to a difference or dispute thessby
requiring the stay of proceedings. [ do not accept this latier submission. In my view the
applicant for the stay must satisfy the cournt that the proceedings before the court imvelved the
determination of @ mater that in pursuance of the agresment is capable of sctilement by
arbitration. That means the Jed thied pany mus satisfy me that ihere is o “dilference o7
dispuie” betwesn the defendan: and the 3rd third pary wvalved @ the cumemt action. -
Although there 15 no defence to the defendani’s claim against the 3ad third party filed in the
pracesdings 25 vet, | & able 10 asceriain the vanous admissians and aseertions by the Jnd

tird party from the affidavis of Mr, White. |n parsyraph 13 ef that affidaat ke Whie
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“The assaciation d'.i,lrpupu ite lmabelitv o and

planteii’s claem and aggers dian ihe cover e ap e s vessel was ol

in or about February, 1991

In mv view it may be @ken from thay'pad that the dispute between the parties

asserted by the 3rd third party is that u&\m ' indemnify the dafendant in respect of
an incident which occurred on 1592 because the contract of insurance was
unt:lli-de:h‘mnr]W‘.l.h ot in that light and on chat material alone, there 13 po
relevant matter in ing the 3rd third party’s liability under the policy. [ should
say this, Eﬂmﬂ@iﬂlﬁrﬂmmﬂmnfmﬂwﬁmﬂhﬂﬁmﬂthﬂh
pamely 1 had failed t& pay a premiuem when it fell doe in Febroary 1993

%m:mmmmmmhuﬁﬁummymmmn
:il;:.l Pursuant io rule 47 of the policy one of the effects of cancellation pursoant to

However, this additional fact, namely the non-payment of the premium, is not in cvidenes
ard Mr. Ryon, as he was entitled, took objection 1o evidence of it being given from the bar

&:uummmmmumq under the policy is cancelled retrospecuvely.

table. In light of tha for the purposes of this Secision | must ignove the additional alleged
fact of the noo-payment af the premium. In my view there 5 no dispute between the
defendsnt and Jrd third party that s capable of settlement by arbitmtion. | would refuse ihe
application for o stay on that ground alone. However, for the benefit of the parties | should
recard that had the additiona! fact been proved by evidence admissible on the bearing of the
application | would nat have refused the stay on that ground.

The second arpument advanced by counsel for the defendant and the 13t third pany 15
that the issue of the liability of the 3rd third pary undér the coniract of markne insurnce is
reove vl onily in 1ssue in the procesdings berween the defendsnl and the el third party, b 50
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insiigt ift the proceedings between the defendant and t hard party and procesdings

between the |4t third party and the Jrd chird p ¥ view, this is comest. The

submission therefore is that the |5t therd ps bevng @ pany 1o the arbitration agreement,

the madter felied upon by the apph x:m: that, i pursuance of the agresment. is
capable of senlement by arbitrat) ta me that the see falls o be determiped by
ascertaining the meaning of prmﬂupinmnjﬂtmniu?mnfmhﬁlf
the word procesdin anly to the procesdings betweesn the parties © the arbicration
l;mm:mm@ﬂm,lb:mqmﬂﬂmpnwi:w If the word
prac the whole of the sction invalving the parties and not just the defendan:
?‘ party, then the submission made on bekalf of the defendant and the 152 third
lid and the stay should be refised. | should say that [ am unpersuaded by the
M:M:Wu!h%ufﬂhﬁﬂmuhﬂﬂﬂhm
by arbitration procesdings would be finally conelutive of that tesie 5¢ betwesn the defendant
and the 1st third pasiy. 10 scems o me that even if the arbitration procsedings wers 1o
determune that the Zrd third party was not linble 10 ndemnily the defendant it would sl be
open 1o the Ist third party to defeat the defendant’s claim for professional negligence aginst
it on the grounds that (he defendant was entitled to be indemnified by the 3rd third party. Put
shortly, the st third pary conpot be bound by & determination in arbitration proceedings
when Il |5 Bod & party io the procesdings and not 3 pary 1o the arbitration agreement winch
led to the procesdings. Mone of the authorities on the construction of the relevant sabsecton
af the Arbitration Act ars of any decisive asmsiance becouss none deal ‘with the parscuidar
cwrcumatances which prevml in this coge, However, | do gel some assisiance (rom ihe
pusdgment of MeLefland . In Fiakt Aestralia Lid. o Wilking & Davies Construction Co.Lad,
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2}  The wosd “matter” in 5.7(2)(b) dencigrany claim for relief of a kind proper for
determination in 3 court. It daey Nude every msue which weuld or might
gre the deermenanon of such a claam

rt 0 5 T(2)(0) suppors this view because

ik The use of the word .
n be used m nelaton to o claim for relief. [1is less

His Honour coned wniess the claim made in the procesdings was capable of

resolutson by arbi should be no stay. [In ather words the subsection contemplates

2 siay when adh aroceedings will being about a final determination of the maner. In
mrﬁw*ﬁmd}:ﬂﬂmhﬁﬁ:Irt'ﬂ:mlpnﬁrmiuﬁulm:tmlhm‘nﬂm
delivered 10 the Ird third party would not pecessarily ke the matter bevond
A le of settlement by asbitration. If it were the case that the resolution of the maner
@ betwees the cefendant and the Jrd thisd pary would be conclusive as to the liability of the
&
3

sad that “the procesdings involve the determination of ‘s matter. that in pursuance of the

@ agreement s capable of sartlement by arbitration.” However, where in this case the identieal

Jrd third party to the defendant and be conclusive m respect of the allegation made by ihe I8

mhpwlniu#fmuhﬁ:m's:hhq:i.l::lit.'ﬂi::ml:n:ltl it can fairly be

matter could remaan an issue in the procecdings in spite of a deteemination by an arbitraor, in
my view, the pecessary conditions © entitle the Ird 1hird party 1o o stov hove not been met

In my view, therefare, the applacation should be refused
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