ELDERS CED LTD v DRAVO CORPORATION
DRAVO CORPORATION v ELDERS CED LTD

SUPREME COURT OF NEW SOUTH WALES — COMMON LAW DIVISION

Foster ]

28 March 1984 — Sydney

Arbitration — Place of residence — Domicile of ordinary resident — Place of
incorporation — Place where parties undertake (o submit to arbitration agreement
capable of settlement by arbitration — Summons by party to arbitration agreement
— Arbitration (Foreign Awards and Agreemenis) Act 1974 (Cth) 5 ¥ 2)b).

Dravo.s a company incorporated in the United States of Amencx and Elders, an
Australian company, were the parties to an agreement relating to/the construction
of a smelter and cerain ancillary facilities at Tomago in New South Wales.
Clause 49 of the agreement pmﬂl:h::l that an arbitraterghould be appointed to
seftle disputes between the parties.

A dispute arose over the construction of certfin portions of the agreement %
between the parties and Eld:r:rs commenced progeetdings in the Su'pr:m-: Court of |
New South Wales secking certan duiﬂﬂtmrs a5 (o the construction of the
agreement.

Dravo sought a stay of proceedings relying on the provisions of s T(2)(b) of the
Arbitration (Foreign Awards and ents) Act 1974 (Cth) (the Act) on the

ground that Dravo was not a resident\af’ Australia at the time the agreement was
made. [f the Act applied then Eldérs would be obliged 1o resort to the arbitration
clause in the agreement.

Dravo also claimed that thé\court had an inherent discretion to grant such a stay.
It was common ground betwedn the parties that if s 7{2)(b) applied the court would
be obliged 1o stay the pm:w:hngj

At the time the a nt was made Dravo was registered in New South Wales
onder the Business es Act 1962 (NSW); and Elders relied on this fact 1o claim
that Dravo was apGgfpany resident in New South Wales and that the Act therefore
did not apply.

Held, the stay of proceedings should be granted because:— ]

(i) The\faet that the company was registered under the Business Names Act did
not miflitate against the decision that it was properly to be regarded as a resident ©
the Wnited States of Amernica.

(i} The proceedings had been instituted by a party to an arbitration to which

s T(2)d) of the Arbitration (Foreign Awards and Agreements) Act 1974 appisec
nnd which were capable of settlement by arbitration.

Originating Summons

This was a summons brought by thl: plaintiff in respect ﬂf '. :
proceedings commenced by the defendant whereby the plaintiff soughte

a matter properly to be resolved pursuant to an arbitration clause
in a contract between the parties.

R C P Allaway, for the plaintiff (Dravo C.urpmangnﬁus%tra]{ ;.
A R Abadee, for the defendant (Elders CED Ld). 0. @ %
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Foster J. The matter before me for determination is initiated by a
summons in which the plaintiff Dravo Corp seeks orders that proceedings
No 9976 of 1984 commenced by ihe defendant Elders CED Lid against it
be stayed. It seeks certain consequential orders. The proceedings No 9976
of 1984 are proceedings by way of summons in which the plaintiff claims
certain declarations as to the construction of portions of an agreement
between the plaintiffs and defendant relating to the construction of 4
smelter and certain ancillary facilities at Tomago in this State.

The declarations sought are set out in the summons. [t is not_neeésSary
for me to refer to them in detail.

The plaintiff through its counsel indicated that it proposedito sttt that
proceedings No 9976 of 1984 should be stayed on threesbases’ The first
basis was that the court was mandatorily obliged to s#8Vthe proceedings
having regard to the provisions of s 7(2)(b) of«the LCommonwealth
Arbitration (Foreign Awards and #.greemenis) A 19%4. The other bases
upon which a stay was sought were discretionarinin hature.

As it was common ground that, if the firspbagis™was in fact made good,
I would have no option but to stay the prog®edings, argument in the matter
has been confined to that ground alone. In,thé event it is unnecessary for
me to hear argument in relation to the twoBther grounds that the plaintiff
wished to put forward, and | expressly make no decision in relation 1o
those.

Section 7 of the Arbitratidn (Foreign Awards and Agreements) Act
1974, so far as relevant, prdvides’as follows:—
“7(1) Where— l

{d) aparty to an afbirration agreement is a person who was, at the time
when the agre®ment was made, domiciled or ordinarily resident in
a country thatss a Convention country,

this section apgles to the agreement.
“(2) Subject o this Act, where—

(a) provegdings instituted by a party to an arbitration agreement to
wihiich this section applies against another party to the agreement
ar® pending in a court: and

(b, the proceedings involve the determination of a matter that, in
pursuance of the agreement, 18 capable of settlement by
arbitration.

on the application of a party to the agreement. the court shall, by order,
wpon such conditions (if any) as it thinks fit, stay the proceedings or so
much of the proceedings as involves the determination of that matter, as

the case may be, and refer the parties to arbitration in respect of that
matt:r."!

It is submitted on behalf of the plaintiff, Dravo Corp that on the material
before me this section applies with the result that [ must stay the
broceedings commenced by summons No 9976 of 1984.

- Huch—-hgye e ade-reference. In the first instance it is
san was at the ume when the agreement

was made domiciled or ordinanly resident in a country that is a convention
country. It appears quite clearly on the evidence that at the relevant time ..~ o0

san was in fact a body corporate incorporated in the State of

Pennsylvania in the United States of America, which is a convention

Australia
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country within the meaning of the Act. The question of whether a body
corporate is ordinanly resident in a country is in fact dealt with in  3(3) of
the Act where it 15 stated that a body corporate shall be taken jo be
ordinarily resident in a country if, and only if, it is incorporated or tha¢ jts
principal place of business in that country, ¢

[ am quite satisfied, as [ have said, that I-h-hﬂl'ﬂﬂ'lﬂ-ﬁ- 15 a body SQrporate
incorporated in the United States and consequently is to be)taken as
ordinarily resident in that country. It seems also that\it hSs its main
registered office in that country which, on ordinary“principles, would
require that I find its domicile to be there. ¢ [

. Arguments have been put to me based upon s mgmmtmn in New South
~ Wales under the Business Names Act 1962 of fiiis State. On the material
before me it is clear that it is properly registersd in this State as a foreign
company and [ do not find that the matenad celating to its registration under
the Business Names Act in any way milita(es/igainst the decision that it is
properly to be regarded as residenf~o\the United States. It may have
residence in New South Wales forceltain purposes as a foreign company
but in my vigw this does not take e bt of the provisions of ; ]LJ} or § rfd;
of the Act.

The agreement refied upon 3 being the relevant artlltra:mn agreement
is set out in para 8 of the affidavit of Mr J D Trammell of 20 March 1984,
It is ¢l 49(1) of the gemeral conditions mﬂmne; part of the contract between
the parties. The clagsé rEads as follows:—

“49(1) Procedure) for settlement of disputes: Notwithstanding the
succeeding provisions of this clause, the Contractor shall if the work under
the Contract\has'wmot been completed, and subject as otherwise provided for
in the Contrast continue without delay to perform and execute such work
and inAgdding shall comply with all directions given by the Superintendent

ursuant 16 the Contract.

Atdisputes or differences arising out of the Contract or concerning the
performance or the non-performance by either party of his obligations
vhder the Contract, whether before or after the completion of the Works,
shall be determined as follows,—

(a) One or both of the parties shall notify the superintendent in writing
that a dispute under this clause has arisen and shall wi:hﬂl
twenty-eight days of such notification submit the matter at issue in
writing with detailed particulars to the superintendent for
determination and the superintendent shall, within 28 days after
receipt thereof, give his determination to both parties to
contract.

(b) If either party is dissatsfied with the determination given by ’.-:9
Superintendent, or if he fails to give his determination, pursuantig
(a) of this clause, the dissatisfied party may not later than ol
months after the Superintendent is required to give S8
determination give notice in writing to the other party reqt
that the matter at 1ssue¢ be referred to arbitration and _
with detailed particulars the matter at issue and thereupOR B
matter at issue shall be determined by arbitration. If, hov

referred to arbitration the deﬁ:rm:inatinn given
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Superintendent pursuant to (a) in this clause shall not be subject to
arbitration. -
(c) Arbitration shall be effected:—

(i) by a single arbitrator mutually agreed upon in writing

between the principal and the Contractor:
or failing such agreement upon such an arbitrator within one
month after the notice in writing aforesaid is received by one party
from the other party. .

(ii) by asingle arbitrator nominated in writing by the President of
The Institute of Arbitrators Australia, such nominee not
being an employee of the principal or of the Contractor or
having had any association with the works; -

or if the President fails or refuses so to nominate p:rsm
within one month after having been requested by

make such a nomination, Q
(ii) by an arbitrator appointed in accordance the provisions
of the laws relating to arbitration | ¢ in the State or
Territory named in the Annexure .
(d)} A reference to arbitration under this cl hall be deemed to be a
reference to arbitration within the g of the laws relating to
arbitration in force in the 5“%. Territory named in the
Annexure hereto and the afhitration proceedings shall be
conducted in that State or a ory. The arbitrator shall have all
the powers conferred by thoge/laws and it shall be competent for
rence without any further or more

lam to enter upon th
in.18 l::rntﬂj.p::d in this clause.”

An arbitration agreem

writing of a kind re
The convention is a schédule to the Act.

Article 2 sub-art J reads as follows:—

*1 Each Contracung State shall recognize an agreement in writing under
which the p undertake to suhrrut to arbitration all or any differences
which have ‘or which may arise between them in respect of 2 defined

ip. whether contractual or not, concerning a subject matter
:h:mum by arbitration.™
2 it is provided that the term “agreement in writing” shall

m::lui:lr: an arbitral clause in a contract. Clearly el 49(1) q £5 4%
an agreement in writing or a clause in & contract.3l have had some sllght

hesitation as to whether the agreement is one which the parties I.HJ

“undertake to submit to arbitranon all or any differences™ etcor as o
whether, regarding it as a clause in a contract, it is rci-u'ﬂantly arbitral in
natures
--Those hesitations were based upon certain passages in the judgn::nt of
Menhennit J in Hammond¥ Welt [1975] VR 108 at 117. I have come to the
conclusion, however, that reading cl,4%(1) as a whole it can properly be
characterized as an agreement in writing under which the parties undertake
to submit to arbitration all or any differences within the meaning of
sub-art 1 of Art 2J[That being so. I have before me in the p
commenced by summons No 9976 of 1984 proceedings which have been
instituted by a party to an arbitration agreement to Abifealise section
applies against another party to the agreement. Also, thggppiosesdings are
pending in court within the meaning of the section.

E.ﬂh"}.'*“ﬂ

{ ow,
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The final matter for consideration is whether those proceedings involve
the determination of a matter that in pursuance of the agreement is capable
of settlement by arbitration. |

— The meaning of the phrase *matter that is capable of settlement by
arbitration” 'received some consideration in the case of Flakr (Aust) Led 0/,
Wilkins and Davies Construction Co Lid (1979) 25 ALR 605 ar6l3. At that
page McLelland J expressed lumself thus: .T.

'#n my opinion, the word "matter” in § 7(2)(b) denafes any claim for
relief of a kind proper for determination in a court-Ty,8oes not include
every issue which would or might arise for decisiom\in fhe course of the
determination of such a claim. The use of the word “Settlement” provides
support for the view. *Settlement* is an apt team 0 be used | in relation to
a claim for relief — it iTIEE?];:_m relation(to & mere issue.®

In my view the very nature of the prpceéedinks which are sought 1o be
stayed indicate that they constitute a matter within the meaning of the
section. What is sought in the summans.$ declaratory relief and declaraton
relief is of course relief of a king proper for determinanon in this cuur;

am quite satisfied that the relevaptsections of the Act apply in this casE.

e result is that [ have no aptian but to order the stay that is sought. 1 do
s0 with some reluctance asshawing regard 1o the nature and content of the
arbitration agreement gonstiuted by c44 it would seem fairly obvious that
pursuant to sub- -para~{d). thereof it is, to say the least, not unilkclv that the
very matters soughfito e determined by this summons will be :r.:t:lil:d dunng
the course of the achiffation and may very well find themselves back in this
court by way of Stated case. However, that 15 a consideration which can =5
have no nfloénce whatever in my construction of thg section and in my =
applicari@n of it as so construed in these procesdings. :

{The\plaintiff undertakes that it will not object to the hearing and T
detenminmution by an arbitrator of the issue raised between the parties by
summens No 9976 of 1984 by virtue of the operations of cll 23(2) and 49 of
the tontract between the parties. It is agreed between the parties that there
be liberty to apply to his Honour. ) =

| make an order staying proceedings No 9976 of 1984 and refer the '
matter the subject of those proceedings to arbitration. [ make that order
conditional upon compliance with the undertaking that has already been
noted on behalf of the plainuff.

| order the defendants to pay the plainnuii’s costs of these proceedings
but. in the crocumstances, indicate that those costs should be costs
appropriate to a notice of motion in the proceedings.

Solicitors for the plaintiff: Allen Allen & Hemsley.
Solicitors for the defendant: Hunr & Huni.

MICHAEL AITKEMN
BARRISTER-AT-LAW

Australia
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