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LaPine, Kyocera Corp, and a third party formed adB€ way business
relationship to manufacture, finance, and marketne® disk drives.
Subsequently, the third party and Kyocera entaregdan agreement to acquire
LaPine's company and reorganize it. A dispute asheely before the
reorganization was scheduled to close, and arratibit ensued in which the
arbitral panel denied all of LaPine's claims.

LaPine sought to &€cevacateathe award under both the Federal Arbitration Act
and Article V of the New York Convention, and Kyoaerossa€ moved to
confirm. Following settled law under Section 202lod Federal Arbitration Act,
the District Court held that where, as here, ayparthe transaction was not a
citizen of the United States, the New York Convemfrovided jurisdiction over
an arbitral award even though made in the UnitatkeStand hence not in the
a€cethe territory of another contracting statefedllowing Yusuf Ahmed Alghanim
& Sons v. Toys &€ceRéadJs, 126 F.3d 15, 23 (2d Cir. 1997), the Court alsd he
that where an international arbitral award is reeden the United States, the New
York Convention does not preclude a U.S. court fegplying U.S. domestic
arbitration law, in addition to the New York Conwen, in reviewing the award.
The Court then held that the award was not subjecatatur under any of the
grounds proffered, including Articles V(1)(b) arg) 6f the Convention and
Section 10(a)(4) of the Act.

MEMORANDUM & ORDER
MARILYN PATEL, District Judge
Re: Cross Motions to Vacate/Confirm Arbitration Award

In December 2007 Anthony LaPine (&€ceLaPineagought this action against
Kyocera Corporation (&€ceKyoce€ad asking this court to vacate the arbitration
award rendered by the ICC International Court djitkation (the a€celC&Ea )

in Anthony N. LaPine v. Kyocera Corporatidodg. 7099. Kyocera moved to
confirm the award. Having considered the partiggiments and submissions, and
for the reasons set forth below, the court rulebwvs.

Background



In the 1980s, plaintiff LaPine formed a Californialddrive company called
LaPine Technology Corporation (&€ceLTCa€LaPine was LTC's President,
Chief Executive Officer and Chairman. In 1985, Kyacand LaPine, along with
Prudential&@ Bache Trade Services, Inc. (&€cePrudentiala®rmed a

three®& way business relationship to manufacture, finammemarket LTC's disk
drives.

Subsequently, in 1986, Prudential and Kyocera edt&to an agreement to
acquire LTC and reorganize it. LaPine was also aqaatit in this transaction.
LaPine, Kyocera and Prudential agreed to arbitrébe[a]ll questions, disputes or
differences in any way arising out of or relatioghis Agreementa€ under ICC
Rules. West Dec., Exh. 3 (hereinafter A€ceDefintigesementé ), AT 8.10. The
agreement was governed by California substantivelth, Af 8.10(d).

Shortly before the reorganization was schedulezdase, a disagreement arose
between Kyocera and Prudential. In May 1987 LTC fdad against Kyocera in
this court. LTC ceased operations shortly thereafte@ctober 1987 Prudential

and LTC commenced arbitration proceedings against&ngo(the a€oePrudential
Arbitrationa€ ). In 1994 a threéd member panel ruled in favor of Prudential and
LTC. The Ninth Circuit confirmed the award in the Reatal Arbitration.See
Kyocera Corp. v. Prudentiala€Bache Trade Servs., In@41 F.3d 987 (9th Cir.
2003) (en banc).

In 1990, LaPine filed this arbitration proceedinge(B€oceLaPine Arbitrationag
against both Kyocera and Prudential, accusing thiesiestroying the value of
LTC. The same panel as the one in the Prudentialratimh was appointed and it
granted a stay of the LaPine Arbitration pendisgiace of a decision in the
Prudential Arbitration. When the LaPine Arbitratiproceedings resumed in 2005,
the panel had to be reconstituted due to the iateng death of a panel member.
The reconstituted panel, with agreement of bothgmragreed to entertain a
summary adjudication motion by Kyocera.

The grounds for summary judgment asserted by Kyogera unreasonable delay,
standing, waiver/estoppel, statute of limitationd aelease. The parties jointly
submitted a proposed procedural schedule to thel panAugust 18, 2006. West
Dec., Exh. 20. The joint schedule called for thegbém address Kyocera's
dispositive motion in a threshold summary adjuddacaphase. The parties also
agreed to a Terms of Reference (&€ TOR&¢hich stated that the &€ceapplicable
rules of procedure are the 1988 Rules of Conalméind Arbitration of the
International Chamber of Commerce.ageePl's. Opp. to Kyocera's

Crossa€ Motion to Confirm, Exh. A, Af 10. The TOR furtheastd that the
a€ce[a]ll matter regarding the merits submittedvoArbitral Tribunal shall be
governed by the laws of the Sate of California, l.8€ 1d., Af 11. On
September 18, 2006 the panel issued Procedural @adel adopting the parties'
proposal and establishing a briefing scheddle Exh. 19.



On April 11, 2007 the panel advised the partiethefspecific summary judgment
standards it would apply and offered the partigagther opportunity to submit any
additional evidence in support of their respecpusitions.Id., Exh. 26. LaPine
then filed a brief asking for thirtyd€our additional documents from Kyocetd.,
Exhs. 274€ 29. On June 22, 2007 Kyocera submitted copies efty& eight of
those documents. In an accompanying declaratioacé&a's attorneys confirmed
that following an extensive search of Kyocera&sfilhe remaining six documents
either never existed or could not be locatdd.Exhs. 304€ 31. LaPine did not
respond and the panel declared the arbitral pracgedlosed on July 17,
2007.1d., Exh. 32.

On August 29, 2007 the panel issued a unanimousdaMastor Dec., Exh. F
(hereinafter &€ceArbitral Awarda§. The panel declined to dismiss LaPine's
claims for his delays of prosecution. The panel askadged California’s
procedural rules favoring dismissal in such circtamses, but declined to apply
California procedural law. Instead, it ruled th@bt&although California law
governs the dispute on the merits, it does notrobptocedural matters or matters
concerning the conduct of this arbitration.aiél., Af 71. The panel stressed that
ICC procedural rules a€ceisolat[e] ICC arbitral pemtings from the local laws of
procedure of the arbitral seat.a€d., AT 83. Since ICC rules do not call for
dismissal of cases for delayed prosecution, thelpafed that LaPine could
present his claims.

On the merits, the panel ruled that LaPine's fidaoins were barred by the statute
of limitations applicable to such claims. It repdtaPine's argument that a class
action filed by another former shareholder hacktbthe statute on LaPine's
obligation to commence this arbitration, and ruleat the authority cited by
LaPine did not apply. As an alternative ground fendssal, the panel also ruled
that LaPine failed to make out a prima facie cadeanid.

The panel dismissed LaPine's contractdfsed and corporate mismanagement
claims for lack of standing. The panel ruled thatnant holders lack standing to
bring generalized damages claims based on the diilmmin value or destruction
of the company that issued the warrant. The pagselraled that LaPine's claims
were derivative, not individual; that they couldyhe asserted by LTC; and that
LTC had already asserted and recovered damage<fariththe Prudential
Arbitration. As an additional basis for dismisghk panel ruled that LaPine's
claims were barred by the doctrines of waiver astdgpel, based on LaPine's
decision to accept, without any reservation oftsg1.1 million in lieu of
exchanging his warrants for shares; his failuresicrow those monies or otherwise
segregate and secure them; his failure to tendsetmonies back; and his use of
those monies during the past 18 years to fund ot@ures.

Having dismissed all of LaPine's claims on theseigas, the panel found it
unnecessary to resolve Kyocera's release and dgfiemses.



Discussion

The Convention on the Recognition and Enforcemefoo¢ign Arbitral Awards
a€” also known as the &€ceNew York Convention,afd hereinafter referred to
as the &€ceConventidha &€” was drafted in 1958 under the auspices of the
United NationsMinistry of Defense of the Islamic Republic of IrarGould Inc,
887 F.2d 1357, 1362 (9th Cir. 1989). The Unitedestaicceded to the Convention
in 1970 and that same year, Congress enacteddiggmsimplementing the
provisions of the Convention into domestic law, iied as Chapter Il of the
Federal Arbitration Act (&€ceFAA&E, 9 U.S.C. sections 2044 208.Id.; Pub.L.
914€ 368, 84 Stat. 692 (July 31, 1970). The purposé®fQonvention is to
a€oceencourage the recognition and enforcementeshational arbitral awardsa€
and &€ceto relieve congestion in the courts andowade parties with an
alternative method for dispute resolution thajpeeslier and less costly than
litigation.&€ Indus. Risk Ins. v. M.A.N. Gutehoffnungshulttel F.3d 1434, 1440
(11th Cir. 1998).

I. Applicability of the Convention

An arbitration agreement or arbitral award a€cefalldera€ the Convention if it
a€cearis[es] out of a legal relationship, whethetre@tual or not, which is
considered as commercid,a provided that if the relationship is entirelyweéen
U.S. citizens, it must involve property or perfomna abroad or have some other
reasonable relation with a foreign country. 9 U.A€ 202. A corporation is a
citizen of the United States for purposes of Chalbtaf the FAA if it is
incorporated or has its principal place of businegbe United Statesd.; see also
Jacada (Europe), Ltd. v. Int'| Marketing Strategibg., 401 F.3d 701, 704&€709
(6th Cir. 2005) (discussing scope of the Conventinder Article 1(1) and siding
with other courts, including Ninth Circuit, that 8S.C. section 202 provides
definition for determining whether award falls unttee Convention)abrogated
on other grounds by Hall Street Associates, L.L.G4attel, Inc, 128 S. Ct. 1396
(2008).

Here, the arbitration agreement and arbitral avatdinder the Convention. The
Definitive Agreement embodies a legal relationghg subject of which &€” the
reorganization of Lapine Technology Corporation drelduyout of its
shareholders &€” is commercial in nature. Respdridgocera is not a citizen of
the United States because it is a corporation @gdrand existing under the laws
of Japan and has its principal place of busine&s/oto, Japan. The arbitration,
therefore, was not entirely between citizens ofilnéed States.

Accordingly, the arbitration agreement and arbignabrd fall under the
Convention pursuant to 9 U.S.C. section 202, aacttiurt has jurisdiction over
the award pursuant to 9 U.S.C. section 208hat the arbitral award was made in
the United States under American law does not anémg court's conclusioBee



Indus. Risk. Ins141 F.3d at 1441 (arbitral award made in thedéh$tates, under
American law, fell under Convention because on¢ypaas a German
corporation)Lander Co., Inc. v. MMP Investments, |07 F.3d 476 (7th Cir.
1997) (arbitral award made in the United States/ben two domestic
corporations involving distribution of shampoo iol&hd fell under
Convention)Bergesen v. Joseph Muller Car@l10 F.2d 928 (2d Cir. 1983)
(arbitral award made in the United States betweenforeign entities fell under
Convention).

The court pauses here to note that the Ninth Cimastindicated that in order to
fall under the Convention, an a€oceadditional&€quirement must be met, namely
the award &€oemust be made in the territory of @an@@bntracting

State.& Gould 887 F.2d at 1362. In its declaration of accesdios United

States as well as many other signatories annouhegdoursuant to Article 1(3) of
the Convention, the United States would a€ceapplyCtimvention, on the basis of
reciprocity, to the recognition and enforcemendioty those awards made in the
territory of another Contracting State.a21 U.S.T. 2517see alsaotes following

9 U.S.C.A. A§ 201. The Ninth Circuit@ould grafted this declaration of accession
onto the jurisdictional mandate of 9 U.S.C. secfi0.Gould, 887 F.2d at 1362.

This court does not find the Ninth Circuit's stateiria Gouldto be controlling
authority. The question of whether the Conventioocoenpasses arbitral awards
made in the United States was not squarely befi@edurt inGould There, the
arbitral award was made in the Netherlartéisuld 887 F.2d at 1362. Moreover,
other Circuits that have considered the relevahtiesodeclaration of accession
have rejected the proposition that the declargir@cludes applicability of the
Convention to awards rendered in this courfhge Landerl07 F.3d at

481a€ 482;Bergesen710 F.2d at 932&€933.

In sum, the court concludes that the arbitral awaade in the United States under
American law falls under the Convention as defime®l U.S.C. section 202
because one of the parties to the arbitration, Kyads not a citizen of the United
States.

[l. Standard of Review

Having found that the arbitration agreement andrdvial under the Convention,
and having found proper jurisdiction to confirm @ngard, the court now turns to
the heart of the parties' dispute: Under what stedgishould this court review the
arbitral award? Because the award falls under threvéntion, there is no doubt
that Article V of the Convention, implemented i tbnited States under Chapter
Il of the FAA, governs the court's review. The p'tprimary dispute is whether
the grounds for review enumerated in the Converdienexclusive, or whether as
LaPine argues, the award may also be reviewed uhédetandards set forth in
Chapter | of the FAA, 9 U.S.C. sections 93#£l.



When an arbitral award falls under the Conventegoparty has three years from the
date of the award to apply to a court for an omefirming the award. 9 U.S.C.

A8 207. 4€ceThe court shall confirm the award uritéfgsds one of the grounds

for refusal or deferral of recognition or enforcernef the award specified in the
said Convention.a€ Id. Article V of the Convention sets forth seven grasin

upon which a court may refuse an aw&de21 U.S.T. 2517, reprinted at notes
following 9 U.S.C.A. A§ 201. Under Article V(1) ¢fie Convention, the grounds
for refusing to recognize or enforce an award are:

(2)(a) The parties to the agreement a€| were &€, undex smapacity, or the said agreement
is not valid under the law a€;; or

(2)(b) The party against whom the award is invoked wagivan proper notice of the
appointment of the arbitrator or of the arbitratmoceedings a€}; or

(2)(c) The award deals with a difference not contemplatedr not falling within the terms
of the submission to the arbitration, or it consaglecisions on matters beyond the
scope of the submission to arbitration &€; or

(2)(d) The composition of the arbitral authority or theiral procedure was not in
accordance with the agreement of the parties &€}; o

(2)(e) The award has not yet become binding on the padrdsas been set aside or
suspended by a competent authority of the countwhich,or under the law of whic
that award was made.

Under Article V(2) of the Convention, two additidrmgiounds for refusing an
award are:

(a) The subject matter of the difference is not capabkettlement by arbitration &€;; or

(b) The recognition or enforcement of the award wowdabntrary to the public policy of
[the country in which enforcement or recognitios@sight].

Together, the five grounds in Article V(1) and thtgrounds in Article V(2) are
the only grounds for refusal explicitly provideddam the Convention.

Under what courts have sometimes termed the a€ostioéf portion of the

FAA, i.e.,Chapter | of Title 9 of the United States Codeg@efal court reviews a
a€ocedomestica€ arbitral awardi.e., an arbitral award over which a federal court
has jurisdiction, but which does not a€cefall unfleréhe Convention) pursuant to
9 U.S.C. sections €4 11. Under Chapter | of the FAA, a federal couryymacate
the award:

(1) Where the award was procured by corruption, fraudindue means.
(2) Where there was evident partiality or corruptionha arbitrators &€

(3) Where the arbitrators were guilty of misconduatdafusing to postpone the hearin§, ar
in refusing to hear evidence pertinent and matéviéthe controversy a€,

(4) Where the arbitrators exceeded their powers a€;



9 U.S.C. Ag 10(a).

Whether, in addition to the grounds specified iidde V of the Convention, the
a€cedomestica€ standards embodied in Chapter | of the FAA applsetview of

an arbitral award falling under the Convention amatle in the United States under
American law is an open question in the Ninth Gircu

The Second Circuit has squarely addressed the goestd has answered it in the
affirmative. InYusuf Ahmed Alghanim & Sons, W.L.L. v. Toys &€0eRE&£ Inc,
126 F.3d 15, 23 (2nd Cir. 1997), the Second Cireelid that &€cethe Convention
mandates very different regimes for review of adbidwards (1) in the state in
which, or under the law of which, the award was epaahd (2) in other states
where recognition and enforcement are sought@€lying on Article V(1)(e) of
the Convention, the Second Circuit stated that A€@bnvention specifically
contemplates thdhe state in which, or under the law of which theed is

made will be free to set aside or modify an award in@dance with its domestic
arbitral law and its full panoply of express angiied grounds for

relief.a€ Id. (emphasis added). Moreover, the Second Circugdthat a€cethe
Convention is also clear that when an action féorement is broughh a

foreign statehe state may refuse to enforce the award onlyhemtounds
explicitly set forth in Article V of the Conventick€ Id. (emphasis added). Other
circuits have adopted the Second Circuit's holddee Jacada401 F.3d at 709
(Sixth Circuit citedToys a€ceRa€ Us approvingly and stated, a€ce[b]ecause this
award was made in the United States, we can agphedtic law, found in the
FAA, to vacate the awarda§. However, some circuits appear to be in conflict
with Toys &€ceR& Us.See Indus. Risk Insl41 F.3d at 14414€1443 (arbitral
award falling under Convention and made in Tamparidd under Florida law
was reviewed by Eleventh Circuit under Article Vilwaut regard to standards set
forth in Chapter | of the FAA or any grounds nogésified in the Convention).

The Ninth Circuit has stated in reviewing an awéiat fell under the Convention
that &€ceunder the Convention, an arbiter's awartébeaacated only on the
grounds specified in the Convention.algmt. & Technical Consultants S.A. v.
Parsonsa€ Jurden Int'l Corp, 820 F.2d 1531, 1533a84. However, the award
under review irParsonsa€ Jurdenwas rendered outside the United States, in
Bermuda under Bermuda lald. at 1533. The parties

in Parsonsa€ Jurdensought recognition and enforcement in the UnitiedeS of
an arbitral award rendered in a foreign jurisdictio

Accordingly,Parsonsa€ Jurdenis consistent with the portion dbys a€0eRa&€
Us holding that where a party seeks recognition aridreement of an award
rendered in a foreign jurisdiction, Article V ofglConvention provides the
exclusive grounds for relief.

Ultimately, as defendant Kyocera notes, the answ#re question presented is
perhaps academic because as shall be seen betooyttome is the same



regardless of whether the court applies the stalsdset forth under Article V of
the Convention or the standards set forth in Chidpiethe FAA under 9 U.S.C.
section 10. In the absence of further guidance fitmerNinth Circuit, the court
concludes that the appropriate standard of revseamder both Article V and 9
U.S.C. section 10.

[ll. Analysis

The Ninth Circuit has interpreted the domestic portof the FAA, 9 U.S.C.
section 10(a)(4), to clarify when arbitrators a€ceexi? their

powers.a€ Michigan Mut. Ins. Co. v. Unigard Sec. Ins. C& F.3d 826, 830
(9th Cir. 1995). The court held that &€ce[w]henteaibdrs rule on a matter not
submitted to them, or act outside the scope op#rges' contractual agreement,
the award may be overturned because the arbitrexeeseded the scope of their
authority.8€ 1d. (citing 9 U.S.C. A§ 10(a)(4)). In ensuing yealsg Ninth Circuit
has held that under 9 U.S.C. section 10(a), atbis@€ceexceed their powersa€
a€menot when they merely interpret or apply the gorg law incorrectly, but
when the award is completely irrational or exhilitsianifest disregard of the
law.é&€ Kyocera Corp,.341 F.3d at 997 (internal quotations and citation
omitted). This implies that manifest disregardtd taw is coa€ extensive with
a€omeexceed their powe€sa other than for decisions that are completelytiorel.
The court held that &€ce[tlhese grounds afford aremely limited review
authority, a limitation that is designed to presetue process but not to permit
unnecessary public intrusion into private arbitatprocedures.a€ld.at 998.
Thus, this court &€cemay not reverse an arbitrati@rdaeven in the face of an
erroneous interpretation of the law. Rather, to a@estrate manifest disregard, the
moving party must show that the arbitrator undedtand correctly stated the law,
but proceeded to disregard the same.&®llins v. D.R. Horton, In¢505 F.3d
874, 879 (9th Cir. 2007) (internal quotations andtions omitted).

This standard is echoed by the Second Circuitoys a€ceRa€ Us, Inc.the court
did not explicitly discuss the a€ceexceed? theirgne@d€ language, but found
that an award may be vacated under 9 U.S.C. setidor manifest disregard of
the terms of the agreement or of the law. Spediica

Mere error in the law or failure on the part of #rbitrator to understand or apply
the law is not sufficient to establish manifestegard of the law. For an award to
be in & manifest disregard of the law,a€™ theremast have been obvious and
capable of being readily and instantly perceivedhgyaverage person qualified to
serve as an arbitrator. Moreover, the term a€gesE€™ implies that the
arbitrator appreciates the existence of a clearlyegning legal principle but
decides to ignore or pay no attention to it.

126 F.3d at 23a€24 (internal quotations and citations omitted)t then applied
the same standard with respect to manifest disdagfahe terms of the agreement.



Each of LaPine's allegations of error pertain to @it@e following: 1) violation of
Article V(1)(b) of the Convention; 2) violation @ifrticle V(1)(c) of the
Convention; 3) the arbitral panel &€ceexceededites;a€ or 4) the arbitral
panel &€cemanifestly disregardedéaée law. In light of the foregoing discussion,
the court analyzes both a€oeexceeded its po@eraadd a€cemanifestly
disregarded& under the same rubric when discussing LaPin€gatibns.

A. Article V(1)(b)

Article V(1)(b) of the Convention allows this cotot vacate the arbitral award if
the losing party a€cewas otherwise unable to présechse.a€ LaPine argues,
without objection, that this prong d€ceessentiallyctions the application of the
forum state's standards of due process.a&n Aircraft Indus. v. Avco Corp980
F.3d 141, 1454€46 (2d Cir. 1992) (quotation and citation omittdcBPine claims
the following offended due process: 1) the sumnaaijudication proceedings
precluded discovery; 2) Kyocera never producedestpad documents; and 3) the
panel ignored certain declarations submitted by h@Ftach of these contentions
are also made elsewhere and are discussed below.ddhem offend due
process.

B. Article V(1)(c)

Article V(1)(c) of the Convention allows this couet vacate the arbitral award if it
was a€cenot in accordance with the agreement giatties.a€ LaPine merely
incorporates by reference the arguments he magasdiag violations of FAA
section 10(a)(4). Consequently, the court rejdesarguments, incorporating by
reference its rationale below for rejecting LaPimeguments regarding violations
of FAA section 10(a)(4).

C. FAA section 10(a)(4) a€” Panel Exceeded its Povlanifest Disregard
1. Lack of Legal Precedent

LaPine claims that the lack of legal precedent idiggrsummary adjudication in

an international arbitration automatically mearst the panel exceeded its powers.
However, the lack of legal precedent is merely a@omanner in which to
characterize an issue of first impression.

When an adjudicatory body decides an issue ofifirptession, it does not
automatically exceed its powers. Indeed, the pemdald not have manifestly
disregarded the law if there was no law to followihe first instance. Thus, this
argument is frivolous.

Furthermore, the use of summary adjudication wizdlyoagreed to by the parties.
West Dec., Exh. 20. Indeed, the parties stipuladedtiearing on the motion before



any document exchange or discovery was to takedthcThe court finds no due
process violations in this arbitration context &&iere discovery is not
guaranteed’ a€” when patrties stipulate to a particular schedule

LaPine also argues that the panel resolved dispattsl He does not, however,
state what disputed facts were decided by the p@ndghe extent that LaPine's
argument is based on the panel making credibibtginations, it is discussed
below.

2. California Procedural Rules

Section 8.10 of the Definitive Agreement direcistt&€ce[t]he arbitration shall be
conducted in accordance with the Rules of Conmliaand Arbitration of the
International Chamber of Commerce (&€0eICQa&nd the Federal Arbitration
Act.a€ Definitive Agreement at 45. Further, the partigeead, in the TOR, that
the 1988 Rules of Conciliation and Arbitration b&tlCC would govern
procedural matters and substantive California lamldl govern adjudication of
the merits. The 1988 Rules of Conciliation and Agtibn provide that the panel
must select procedures where ICC Rules are silent:

The rules governing the proceedings before theratbitshall be those rules
resulting from these Rules and, where these Ruéesilent, any rules which the
parties (or failing them, the arbitrator) may setddnd whether or not reference is
thereby made to a municipal procedural law to h@ieg to the arbitration.

Pl.'s Reply to Def.'s Opp., Exh."20n April 11, 2007 the panel notified the
parties that &€cethe Arbitral Tribunal is left witlke impression of a possible
misunderstanding on the standards for considenad\pplication, which are not
provided in the ICC Arbitration Rules.a8West Dec., Exh. 26. The panel then set
forth the standards it intended to apply, whichevesised on federal law, as
gapag fillers and asked the parties to submit furtheefimg. Both parties
submitted briefs that discussed the appropriatedstals to be applietd., Exhs.

27, 30. In its final opinion, the panel affirmectstandard it had set forth earlier.
Arbitral Award, A 85. It went on to state that

providing for the summary disposal on the meritslaims when the conditions to
do so are met is fully compatible with both thedetnd spirit of the ICC Rules.
a€)ld., AY 86.

LaPine's first argument claims California procedlaal, instead of the standards
adopted by the panel was intended to govern theeproal standards applicable to
the summary judgment proceedings. The panel'sidaaisgarding procedure was,
at best, a correct interpretation of how the IC@&fa filler provisions work and at
worst, is an incorrect interpretation of how the€lGapa<€ filler provisions apply

in this situation. Thus, at worst, the panel menetgrpreted or applied the



governing law incorrectly. There is no evidence thataward is completely
irrational or exhibits a manifest disregard of k. Indeed, the panel requested
further briefing on the issue of summary judgmeandards to be used. There is
no evidence that the panel neglected to read thdsaissions. In light of a lack of
evidence to the contrary, it appears that the pam&sidered LaPine's arguments
and rejected them. For example, the panel stated:

[T]his award is international in nature, and althbowgnued in California, is not
subject to Californian procedural law not standmgcore Californian public
policy. For this reason, the Arbitral Tribunal doex deem itself bound by
California statutes or caselaw regarding summatgmnuent disposal on the merits
of the case.

Arbitral Award, Af 95. Moreover, the court does fintl that due process has been
offended. Using the forum's procedural law while@arrently using the
substantive law of a different jurisdiction is command pervasive in federal
courts. Here, the panel used federal procedurablaivCalifornia substantive law.
This does not offend due process.

For the same reasons, LaPine's argument that thieadmm of federal procedural
laws adex arbitri exceeds the panel's powers is also unpersuagieeifially,

the panel invoked the doctrinelek arbitri &4€” law where the arbitration is to take
place &€” to decide that Federal Rule of Civil Fxhare 56 governed this action.
Again, at worst, this is an incorrect interpretataf the law of the place where the
arbitration is to take place. The arbitration to¢dkee in San Francisco, which is
located both in California and the United Statesle&ision to use federal
procedural law when presented with two competirgg@dural standards is not
completely irrational nor does it exhibit a compeigregard of ICC Rules. Indeed,
the arbitrators are the best qualified to determihat the ICC Rules require, and
they specifically affirmed, in their final opiniothe decision to use this particular
summary judgment standard. They stated:

[P]recisely because of their international nattite)ex arbitri governing these
arbitral proceedings is primarily the U.S. Fedéudditration Act. Should the
Arbitral Tribunal seek guidance in thex arbitri to determine standards regarding
summary judgment, it would naturally look to thelBeal Rules of Procedure
(Rule 56).

Arbitral Award, A 95.

Second, LaPine contends the panel failed to appijo@aa standards regarding
unknown facts during summary judgment when it madecision without
reviewing six documents identified by LaPine. Ky@submitted a sworn
declaration, which stated that it was unable tatethe remaining six documents



and it appeared that three of those documentsadidxist. West Dec., Exh. 31.
LaPine relies on California Code of Civil Procedsegtion 437c(h), which states:

If it appears from the affidavits submitted in opjtion to a motion for summary
judgment or summary adjudication or both that fastsential to justify opposition
may exist but cannot, for reasons stated, thendsepted, the court shall deny the
motion, or order a continuance to permit affidatit$ge obtained or discovery to
be had or may make any other order as may be just.

This statute explicitly allows the panel to make athyer order as may be just.
Here, the panel found that LaPine had not made®wisly as to &€cewhere or
under whose control [the missing] documents &t il existing &€” could or
would be.a€ Arbitral Award, Af 93. The panel went further ta@that &€cesuch
circumstances eloquently reveal once more the aaatvidentiary difficulties to
be met if this case were tried on the merits d&feaing been dormant for over
twenty years and the absence of evenima facierecord permitting that to
happen.a€ Id. Consequently, the panel's reasoned decision neaitdor these
documents, which was well within their powers unitier California statute, does
not offend due process nor is it a manifest digiegathe law.

Third, LaPine contends the panel erroneously madbbility determinations on
summary judgment. Lapine presented no evidence tithae selfa€ serving and
conclusory statements to the panel in order tater@genuine issue of material
fact to defeat summary judgment. However, mergatlens or denials do not
defeat a moving party's allegations on summaryrnuetg. Fed.R.Civ.P.
56(e)(2);Gasaway v. Nw. Mut. Life Ins. C@6 F.3d 957, 95940 (9th Cir.
1994). Consequently, the panel did not exceedomgeps even if it did resolve
issues confronted by directly contradictory dedlares. This same rationale
applies to LaPine's argument that a genuine isso®tdrial fact was created by
his declaration that he did not receive a lettéedi®ecember 22, 1986.

3. Disregarding Submitted Evidence

LaPine claims that documents he submitted that dstrada fraudulent
misconduct, such as proxy statements and tradiregagents, were disregarded by
the panel. Paragraph 90 of the panel's opiniongkiewy specifically discusses the
evidence submitted by LaPir@ed\rbitral Award, A 90. The subsequent
paragraphs discuss the panel's reasoning. SimilaaRine claims the panel did

not &€ceaccepta€his declaration in response to the panel's A@ril2ZDO7 letter.
However, the panel specifically refers to his deatian in its opinionld., Af 96.

To the extent that LaPine contends his declaratieates a genuine issue of
material fact, that argument has been rejectedatfimce the panel did not ignore
this evidence, no due process violations or mantissegard can be found.

4. Errors of law



LaPine lost at the arbitration stage and now atterapeview of the panel's
decision by attempting to rea#itigate the merits by advancing errors of law made
by the panel. These errors include allegations fljahe panel ignored LaPine's
good faith and fair dealing clain; 2) LaPine's updated request for arbitration
created a genuine issue of material fact regardangl; ~ 3) the panel's holding
regarding the twentyageight documents that Kyocera submitted upon LaPine's
request for further discovery was in erro) the panel should not have dismissed
certain claims for a lack of standing; 5) the pasieuld have tolled the statute of
limitations regarding certain claims; and 6) theglarroneously held that certain
claims were barred by waiver and estoppel.

LaPine has skillfully attempted to read@rgue the case in this forum; however, this
court conducts a very limited review of the arbipanel's decision. It is irrelevant
that a mistake was made or that this court wouttidgethe case differentlaee

Ta€ Mobile USA, Inc. v. Quest Commc'ns Cpgl07 WL 3171428, at *34€4
(W.D. Wash. Oct. 26, 2007). LaPine's arguments,dareerrors of law, do not
demonstrate that any of the panel's decisions offiere process, are completely
irrational or exhibit a manifest disregard of taevl Indeed, there is no showing
that the arbitrators recognized the applicabledad ignored it. The arbitrators
merely ruled against LaPine. There is no redresisisncourt for the pure errors of
law claimed by LaPine.

Conclusion

For the foregoing reasons, the arbitral award i§IRMED. IT IS SO ORDERED.

129 U.S.C. section 203 vests subject matter jurigdidh the federal district
courts over a€ocean action or proceeding falling utfdeConvention,a€ without
regard to the amount in controversy. Venue is prppesuant to 9 U.S.C. section
204 (stating that venue is proper in the distrazire which &€ceembraces the place
designated in the agreement as the place of arbirtrid such place is within the
United Statesa€) and section 8.10(c) of the parties' Definitiverégment (stating
that &€oe[t]he arbitration shall be held in the @ity County of San

Franciscoa€).

22 Given the Ninth Circuit's decision in Kyocera Cog41 F.3d 987 and the
Supreme Court's recent decision in Hall Street,328t. 1396, both holding that
parties may not by private agreement expand oracinthe grounds on which a
federal court reviews an arbitral award, LaPineamgér argues for review under
sections 8.10(d)(ii) and (iii) of the parties' Defive Agreement. Those contractual
provisions call for what LaPine has termed a€ceexgrhndicial review,a€
allowing a court to vacate, modify, or correct award where a€cethe arbitrators'



findings of facts are not supported by substaetrddencea€ or where a€cethe
arbitrators' conclusions of law are erroneous.a€

324 Since the court finds that both the Convention thiedFAA apply, the court
does not reach LaPine's argument that the Defirkgreement must be
invalidated if only the Convention applied.

4A The applicability of this standard has been caltdd question by the Second
Circuit but has not been overruled Westerbeke Corp. v. Diahatsu Motor Co.,
Ltd., 304 F.3d 200, 2215€2 (2d Cir. 2002), the court questioned whether
a€cemanifest disregala may be allowed as a€cean additional Borgdatutory
ground for vacatur, given that the FAA embodiesr@g public policy favoring
arbitration as an alternative means of disputeluéso.a€

>A-The full panoply of rights associated with judigimbceedings are not available
during arbitrationSee, e.qg., Burton v. Byshil4 F.2d 389, 390 (4th Cir. 1980)
(&€eWhen contracting parties stipulate that dispwit be submitted to
arbitration, they relinquish the right to certamogedural niceties which are
normally associated with a formal trial. One ofgh@ccoutrements [sic] is the
right to preag€ trial discovery.& (internal citations omitted)Paladino v. Avnet
Computer Techs134 F.3d 1054, 1062 (11th Cir. 1998) (&€ceArblitiglants
often lack discovery, evidentiary rules, a jurydamy meaningful right to further
review. In light of a strong federal policy favogiarbitration, these inherent
weaknesses should not make an arbitration claumgfarceable.af).

8A|CC Rules of Conciliation and Arbitration, Articlel, New Conciliation Rules
and amended Arbitration Rules in force as from dana, 1988.

2| aPine did not have standing to pursue his contahctaims.SeeArbitral
Award, AJAY 1054€ 23. Since the covenant of good faith and fair degik
effectively an invisible covenant in the contrdaPine may not sue on that cause
of action without standing to sue on the contract.

8A Even if the panel erred by requiring prima faciedevice of certain causes of
action, the panel's decision must neverthelessfiomed for claims dismissed
alternatively on statute of limitations groundsttiés had agreed that the defense
of delay would be subject to the summary adjudicatiroceedings.

22 There is no merit to LaPine's claim that he was dkthie opportunity to
a€ocecomment oné€the documents that Kyocera submitted to the p@fedr the
summary judgment motion had been briefed, arguddast& hearing
submissions had been filed, LaPine asserted in NIy 2€” for the first time &€”
that he wanted thirtya€four additional documents. The fact that he didgedtan
opportunity to &€cecomment @&a documents submitted in response to that
request does not rise to the level of a due progetstion. Moreover, the panel
explicitly found these documents to be immate#dabitral Award, A 93.
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