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KING, Circuit Judge:

This appeal is the latest round in a longrunnirgpdie, previously submitted to arbitration in
Switzerland, arising out of a contract to salvagjep oil" generated by the operations of
Nigeria's state-owned oil company. Plaintiffs-ajgets—a Texas oil company, its
subsidiary, and its principals—appeal the distairt's dismissal of their complaint against
the Nigerian company and various associated indalgl The district court concluded that it
lacked subject matter jurisdiction over the lawswitich it determined to be a collateral 744
attack on a foreign arbitral award. It alternataycluded that suit against certain of the
parties was barred on foreign sovereign immunity personal jurisdiction grounds. For the
reasons set out below, we conclude that this lawgs properly dismissed for lack of
subject matter jurisdiction, as we agree thatptesents a collateral attack on a foreign
arbitral award. We therefore do not consider tlséridt court's alternate holdings.
AFFIRMED.

|. BACKGROUND

The origins of this dispute lie in a 1993 joint Wame agreement between Petrec International,
Inc. ("Petrec"), and Nigerian National Petroleunr@i@wation ("NNPC"), whereby Petrec was
to undertake reclamation and salvaging of slopiscaidded by NNPC in the course of its
daily operations in Nigeria. Petrec is a wholly @drsubsidiary of Gulf Petro Trading
Company, Inc. ("GPTC"), a Texas oil field servicesnpany. NNPC is owned by the
government of Nigeria. The agreement called forctleation of a Nigerian company, Petrec



(Nigeria) Limited ("PNL"), which was to be jointlyapitalized and owned by Petrec and
NNPC. Petrec and NNPC agreed to submit any dispuigisg out of the agreement to
arbitration.

After NNPC allegedly failed to contribute its shafecapital to PNL and refused to provide
access to the areas needed to conduct the salvagengtions, Petrec initiated arbitration
proceedings with the Chamber of Commerce and Ingo§iGeneva in 1998. The arbitration
proceedings were phased, such that the panel Viicstidonsider issues of jurisdiction and
liability before, if necessary, determining damagfter some delay and two evidentiary
hearings, the panel issued a "Partial Award" og 3uR000, finding that Petrec had standing
to pursue its claims and that NNPC had failed tatrdoute its share of capital to PNL.
However, the panel further found that the jointtuea agreement did not confer exclusive
rights to all of NNPC's slop oil on PNL, as Pethed argued. Rather, NNPC's obligation was
only to make available enough slop oil to keep. BMiperations viable and profitable.

In January 2001, the panel held a hearing for thipgse of determining the quantum of
Petrec's damages. At this hearing, NNPC challetfgeg@anel's jurisdiction and Petrec's
standing by producing a copy of a Texas certificdt@corporation showing that an entity
identified as "Petrec International Inc." had beworporated in Texas on February 28, 2000,
well after execution of the joint venture agreemamd the demand for arbitration. On
October 9, 2001, the panel issued a "Final Awdndlting that Petrec lacked capacity to
maintain its claims against NNPC. Additionally, fienel stated in dictum that had Petrec
been able to sustain its claims, its damages waavg been much lower than demanded in
light of a variety of factors, including the pasetarlier determination in the Partial Award
that the joint venture agreement did not confefwestee rights to all of NNPC's slop oil on
PNL.

Petrec challenged the Final Award in the federaticof Switzerland on grounds that it
violated Swiss arbitration law and public policutlthe Swiss court upheld the panel's
decision in April 2002. Petrec next filed a lawsnithe Northern District of Texas, seeking,
inter alia, confirmation of the Partial Award, irhigh the panel had found in Petrec's favor
on some aspects of the question of NNPC's liab#ityl a determination of damages. The
district court dismissed the action for lack of jgab matter jurisdiction. See 745 Gulf Petro
Trading Co. v. Nigerian Nat'l Petrol. Corp., 28&&pp.2d 783 (N.D.Tex. 2003). The court
reasoned that in seeking confirmation of the Plaftreard, Petrec was effectively requesting
that the Final Award be set aside or modified,andithat the court was precluded from
taking by the Convention on the Recognition andoEsgment of Foreign Arbitral Awards
(the "New York Convention," or "Convention™).[1].ldt 792-93. The court also determined
that doctrines of res judicata and internationahity precluded it from revisiting the Swiss
court's decision not to vacate the Final Awardakd794-95. This court affirmed the decision
of the district court in an unpublished opinion.

In September 2005, GPTC, Petrec, and principaled@nFaulk and James W. Faulk
(collectively, "Gulf Petro") brought this action ihe. Eastern District of Texas, alleging that
the Final Award was procured by fraud, bribery, anduption. Gulf Petro has what is
purportedly a March 18, 2002, letter from Chief &&mthony, NNPC's general counsel, to
Andrew Berkeley, one of the arbitrators, detailihg payment of, a $25 million bribe.
According to the letter, this payment was authatilzg various individuals within NNPC and
was to be shared by the three arbitrators in rdturdelivery of a favorable award to NNPC
in the slop oil arbitration. Gulf Petro also allsghat Berkeley and lan Meakin, another



arbitrator, engaged in a variety of undisclosedidga and ex parte communications with
NNPC that cast doubt on their impartiality as agtdrs in the matter.

Gulf Petro named as defendants NNPC, Anthony, Bidala Ajibola, formerly Nigeria's

High Commissioner to the United Kingdom, Jacksoru&®baseki, formerly NNPC's

Group Managing Director, Robert Clarke, outsidernsml to NNPC, and the three arbitrators,
Berkeley, Meakin, and Hans van Houltte. In six sgfgacounts, Gulf Petro sought relief
under: (1) the Racketeer Influenced and Corrupg@mations. Act ("RICO"), 18 U.S.C. §
1961 et seq. (three counts); (2) the Texas Decepitimde Practices Act ("DTPA"), TEX.

Bus. & COMM.CODE § 17.46 et seq.; (3) Texas comiamwnfraud; and (4) the Texas
common law tort of civil conspiracy. In a seventunt, Gulf Petro sought to nullify (i.e.,
vacate) the Final Award under the Federal Arbibrathct ("FAA™), 9 U.S.C. 8 1 et seq,.

NNPC, Anthony, Ajibola, Obaseki, and Clarke filedhation to dismiss, asserting lack of
subject matter jurisdiction on account of the Nearkr'Convention and foreign sovereign
immunity, as well as lack of personal jurisdicti@h.The district court granted the motion in
a March 15, 2006, order. The court first concluttet under the Convention it lacked
subject matter jurisdiction to modify or vacate #iral. Award. It then reasoned that
although Only one of Gulf Petro's claims explicglyught to vacate the award, its remaining
claims were based on the theory that bribery ofthérators rendered the Final Award
invalid, and sought damages that Gulf Petro woulg be entitled to if the Final Award

were vacated. Therefore, the court concluded thét tro's entire complaint constituted a
collateral attack on the Final Award that it laclsedbject matter jurisdiction to entertain.
Additionally, the court determined that NNPC, Amtlgpand Obaseki were entitled to foreign
sovereign immunity, 746 and that it lacked persquaddiction over Ajibola and Clarke.

Gulf Petro now appeals.

Il. STANDARD OF REVIEW

We review a dismissal for lack of subject matteisgiction de novo, using the same
standard as the district court. Robinson v. TCIMSCommc'ns Inc., 117 F.3d 900, 904 (5th
Cir.1997).

lll. DISCUSSION

Gulf Petro concedes on appeal that its claim sgekacatur of the Final Award was properly
dismissed for lack of subject matter jurisdictiand we agree that the New York Convention
requires this result. Gulf Petro first contestsdisrict court's determination that the
Convention requires dismissal of the remainingnatain its complaint for lack of subject
matter jurisdiction. For the reasons that follove @onclude that those claims were properly
dismissed as well.

As an initial matter, some discussion of the raed framework established by the New
York Convention is necessary to understand itsiegobn in' this case. The Convention
provides that it "shall apply to the recognitiordanforcement of arbitral awards made in the
territory of a [country] other than the [countryhere the recognition and enforcement of
such awards are sought." Convention, art. I(1). 8Ward at issue in this case, which was
made in Switzerland under arbitral proceedings g by Swiss law, is clearly a foreign
award within the scope of the Convention.



Though its "essential purpose" relates to the neitiog and enforcement of foreign arbitral
awards, "the underlying theme of the New York Cartian as a whole is clearly the
autonomy of international arbitration." FOUCHARDAELARD, GOLDMAN ON
INTERNATIONAL COMMERCIAL ARBITRATION § 250 (EmmanueGaillard & John
Savage, eds., 1999) [hereinafter FOUCHARD)]. To émd, the Convention "mandates very
different regimes for the review of arbitral awafd¥in the countries in which, or under the
law of which, the award was made, and (2) in otdoemtries where recognition and
enforcement are sought.” Karaha Bodas Co. v. PeaasaPertambangan Minyak Dan Gas
Bumi Negara, 335 F.3d 357, 364 (5th Cir.2003) (ogp¥usuf Ahmed Alghanim & Sons v.
Toys "R" Us, Inc., 126 F.3d 15, 23 (2d Cir.199M}drnal quotation marks and brackets
omitted). We have characterized the country "inclvhor under the [arbitration] law of
which," an award was made as having primary juciszh over the award. Id. All other
signatory countries are then said to be secondaisdjctions. Id. It is undisputed that
Switzerland is the country of primary jurisdictiaith respect to the Final Award.

“[T]he Convention does not restrict the groundsawich primary-jurisdiction courts may
annul an award, thereby leaving to a primary jucisah's local law the decision whether to
set aside an award.” Id. at 368. Such courts aee tb set aside or modify an award in
accordance with [the country's] domestic arbitaal bnd its full panoply of express and
implied grounds for relief.” Alghanim, 126 F.3d24.

In contrast, the Convention significantly limitstreview of arbitral awards in courts of a
secondary jurisdiction; essentially, "parties caty@ontest whether that [country] should
enforce the arbitral award." Karaha Bodas, 335 Bt3&b4. "Articles IV and V of the
Convention specify the procedures for courts obedary jurisdictions to follow when
deciding whether to enforce a foreign arbitral @ard."” Id. at 368. "Article IV provides
that a party can obtain enforcement of its awaréubyishing to the putative enforcement
court the authenticated award and the originatmatoon agreement (or a certified copy of
both)." Id. In turn, Article V enumerates the exstite grounds on which a court of secondary
jurisdiction may refuse recognition and enforcenwdran award. See id.; M & C Corp. v.
Erwin Behr GmbH & Co., 87 F.3d 844, 848-49 (6th.C3906). Finally, Article VI allows a
court of secondary jurisdiction to stay enforcenyfaotceedings if an application to set aside
the award is pending in the primary jurisdiction.

In sum, although the Convention permits a primarisgiction court to apply its full range of
domestic law to set aside or modify an arbitral m@yaecondary jurisdiction courts may only
refuse or stay enforcement of an award on the Bohiggrounds specified in Articles V and
VI. See Karaha Bodas, 335 F.3d at 368. As one cartatee has explained, Articles V and
VI of the Convention "unequivocally lay down thenmiple that the court in the country in
which, or under the law of which, the award was enlads the exclusive competence to
decide on the action for setting aside the awakdBERT JAN VAN DEN BERG, THE
NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS AINIFORM
JUDICIAL INTERPRETATION 350 (1981) (emphasis remdyeAccordingly, a United
States court sitting in secondary jurisdiction kekbject matter jurisdiction over claims
seeking to vacate, set aside, or modify a forergitral award. See M & C, 87 F.3d at 849;
Gulf Petro, 288 F.Supp.2d at 792-93; Intl Stand&est. Corp. v. Midas Sociedad Anonima
Petrolera, Industrial Y Comercial, 745 F.Supp. 1727, 182 (S.D.N.Y.1990).

As noted above, though, Gulf Petro does not takeisvith the district court's determination
that it lacked subject matter jurisdiction over th&m seeking vacatur of the Final Award.



Rather, Gulf Petro argues that the court erre@xteéhding"” that holding to its remaining
RICO, DTPA, and common law fraud and civil conspyralaims. Gulf Petro challenges the
dismissal of these claims on two fronts. Firsargues that the claims are not a collateral
attack on the Final Award. Second, it contendsttiete is no basis for imposing a subject
matter jurisdictional bar. We consider each argunreturn.

A .Collateral Attack on the Final Award

Gulf Petro argues that a fair reading of its conmplahows that the RICO and state law
claims are not disguised attempts to vacate ockattee Final Award. Rather, it contends that
it has alleged a pattern of racketeering and coatgpial conduct that, while arising in the
context of arbitration proceedings, constitutesnalependent violation of federal and state
law and compels relief analytically distinct frormocatur. We disagree. Like the district court,
we conclude that the claims asserted by Gulf Peao more, in substance, than a collateral
attack on the Final Award itself.

The district court relied on Corey v. New York Stdeéxchange, 691 F.2d 1205 (6th
Cir.1982), in determining that Gulf Petro's claimare an impermissible attack on the Final
Award. In Corey, the plaintiff had initiated arfaition proceedings against Merrill Lynch
after his investment portfolio suffered significamsses. Id. at 1207. The rules of the New
York Stock Exchange ("NYSE") governed the selectbthe arbitration panel as well as the
procedural rules to be followed, and an NYSE ddfievas responsible for the preliminary
arrangements of the arbitration and appointmeth@panel. Id. at 1208. 748 The arbitration
panel ultimately dismissed the plaintiff's claird. |

The arbitration at issue in Corey fell under Chefee of the FAA, which provides for
limited judicial review of an arbitral award in thederal district court of the district in which
the award was made. See id. at 1212 (discussingABAg. However, instead of seeking
relief under the FAA, the plaintiff brought suitagst the NYSE, alleging that he was
deprived of a fair hearing because the NYSE officéal selected the panel in violation of
NYSE rules and had adjourned and rescheduled lysaower the plaintiff s objection. Id. at
1207. These allegations of wrongdoing fell squavéthin the scope of § 10 of the FAA,
which provides for vacatur of an award in casesvident partiality of the arbitrators or
adjournments resulting in prejudice. See id. a2l Zfter concluding that "the [FAA]
provides the exclusive remedy for challenging #tas taint an arbitration award," the Sixth
Circuit determined that the plaintiffs "attemptsioe the NYSE . . . [was] no more, in
substance, than an impermissible collateral atbacthe award itself.” Id. at 1211-12. The
court explained its reasoning as follows:

[The plaintiff's] claims constitute a collaterataatk against the award even though [the
plaintiff] is . . . requesting damages for the ats/rongdoing rather than the vacation,
modification or correction of the arbitration awaf@he plaintiff] was not harmed by the
selection of the arbitrators and the adjournmehteehearings in and of themselves. . . .
Rather, he was harmed by the impact these acterhtte award. [The plaintiffs] complaint
has no purpose other than to challenge the verpgeraffecting the award for which review
is provided under section 10 of the [FAA].

Id. at 1213.

NNPC also directs our attention to a similar c&sxgker v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 205 F.3d 906 (6th Cir.2000), in whible Sixth Circuit affirmed the dismissal of



several contract and tort claims alleging wrongdomthe course of an arbitration
proceeding. The plaintiff in Decker was engagedrlitration with Merrill Lynch when the
chairperson of the arbitration panel revealed ligtaw firm had been hired by a Merrill
Lynch subsidiary in connection with several regatestransactions. Id. at 908. The panel
denied the plaintiff's motion to recuse the chaspa, proceeded with the arbitration, and
issued an award. Id. Instead of seeking to vabataward under the FAA, the plaintiff
brought various claims against Merrill Lynch basedts hiring of the chairperson's law
firm. 1d.

As in Corey, the court looked to the alleged hanffiesed by the plaintiff, which "did not
result when the Merrill Lynch subsidiary hired ttwirperson . . ., but instead resulted from
the impact of this action on the arbitration awald. at 910. The "ultimate objective in this
damages suit," the court continued, was "to rethiéyalleged harm [the plaintiff] suffered by
receiving a smaller arbitration award than she @dwalve received in the absence of the
chairperson's relationship with Merrill Lynch." IBecause this objective should have been
pursued by filing a motion to vacate under the FA&¥%, court concluded that the plaintiff's
suit was a collateral attack requiring dismissél.at 910-11.

Although Corey and Decker involved allegations obmgdoing in the context of domestic
arbitrations, rather than international arbitrasiowe find the reasoning 749 employed in both
cases on the question of when a claim constitutedl@eral attack on an arbitral award to be
persuasive. In both cases, plaintiffs alleged wdmmgg in the course of an arbitration but did
not explicitly seek to overturn or modify the awal response, the Sixth Circuit examined
the relationship between the alleged wrongdoingpqied harm, and arbitration award, and
concluded that because the harm was not causételwyrongdoing in and of itself, but rather
by the impact of the acts complained of on the dye claims were no more than collateral
attacks on the award. With this methodology in mimd turn to Gulf Petro's complaint.[3]

Gulf Petro alleges two broad categories of wrongdan the part of NNPC, its officials and
attorneys, and the arbitrators. First, it alledeg NNPC paid a $25 million bribe to the
arbitrators in order to procure a favorable outcamthe slop oil arbitration. Second, it
alleges that two of the arbitrators had a varidétiyusiness dealings and ex parte
communications with NNPC and its attorneys thay fladed to disclose prior to or during

the arbitration. According to Gulf Petro, arbitnaBerkeley failed to disclose that he traveled,
to Nigeria shortly before the arbitration to disstise matter with NNPC, had previously
served on an arbitration panel with members oNigerian government, engaged in internet
and phone communications with NNPC officials artdrakeys, accepted appointments from
NNPC to serve on other arbitration panels, anddmapbing relationships with law firms that
represented NNPC. Arbitrator Meakin allegedly faite disclose that he had been associated
with a Swiss law firm that represented NNPC.

Based on these allegations, Gulf Petro assertatiook of RICO, the Texas DTPA, and
Texas common law fraud and civil conspiracy. Faheeaim, Gulf Petro seeks the

following damages: (1) costs and expenses of thi&ration and subsequent legal challenges;
(2) lost expenses and profits that would have laeesrded had the panel rendered a fair
award; (3) reputational injury suffered as a consege of not prevailing in the arbitration;
and (4) lost business opportunities suffered amnaeruence of not prevailing in the
arbitration.



Gulf Petro briefly contends that its claims canpetconstrued as a collateral attack on the
Final Award because they do not attempt to reliédhe facts and defenses that were raised
in the prior arbitration 750 In one sense, howetlery do seek to relitigate certain issues,
since Gulf Petro asks for as damages the awasdigves it should have received in the
arbitration, which would require an inquiry intoegtions of liability that were already
presented to the arbitration panel. We do recoghiaethe specific allegations of bribery and
corruption are separate from the contract dispuég slop oil that was the subject of the
arbitration. However, it does not follow that thes@ms cannot be construed as a collateral
attack. Limiting the concept of a collateral attaskGulf Petro suggests would be squarely at
odds with Corey and Decker, where the plaintiffseMeund to be engaged in collateral
attacks even though they did not attempt to ralieghe facts and defenses of the underlying
disputes that had prompted arbitration, but insteae alleging that wrongdoing had tainted
the arbitration proceedings and caused unfair asvard

More broadly, Gulf Petro argues that the claingitances and relief it seeks are analytically
distinct from vacatur. However, this argument iBdzeby a close examination of the
allegations and damages actually found in Gulfd®tomplaint. Gulf Petro contends that it
has pled independent violations of federal ande $&av, but the ultimate significance of the
conduct it complains of can only be found in thieetfthat it had on the Final Award. Like
the plaintiffs in Corey and Decker, Gulf Petro'srhavas not caused by the alleged acts of
wrongdoing in and of themselves. The harm in taseadid not result when the arbitrators
failed to disclose business dealings, engaged paebe communications with NNPC, or
were bribed. Rather, it resulted from the impaat these acts had on the Final Award. The
relief Gulf Petro seeks—the award it believes dwdtl have received, as well as costs,
expenses, and consequential damages stemmingtiunfavorable award it did receive—
shows that its true objective in this suit is totifg the harm it suffered in receiving the
unfavorable Final Award. Under the framework of New, York Convention, the proper
method of obtaining this relief is by moving to astde or modify the award in a court of
primary jurisdiction, Though cloaked in a varietyfederal and state law claims, Gulf Petro's
complaint amounts to no more than a collaterathkttam the Final Award itself.

B. Dismissal for Lack of Subject Matter Jurisdictio

Gulf Petro also argues that its federal and stateclaims cannot properly be the subject of a
Rule 12(b)(1) dismissal for lack of subject majtersdiction. See 12(b)(1). We disagree.
Because the Convention bars the litigation of ctaghthe type asserted by Gulf Petro in all
but the courts of the primary jurisdiction, disnaisfor lack of subject matter jurisdiction was
appropriate in this, case.

Gulf Petro first argues that there is no basighernotion, that a complaint can be dismissed
on subject matter jurisdictional grounds as a tetld attack on an arbitral award. It points
out that in Corey and Decker, the complaints thettewheld to be collateral attacks were
dismissed for failure to state a claim upon whielef can be granted or on summary
judgment, and not for lack of subject matter jugidn. This argument misapprehends the
significance of Corey and Decker to the instanecadich lies in the reasoning employed by
the' Sixth Circuit in concluding that the claimseded were collateral attacks on arbitration
awards, and not in the final dispositions of theesathemselves. Corey and Decker were
litigated in the shadow of the framework for judicieview of domestic arbitrations
established by Chapter One of the FAA, while th& ifStant case is being litigated in the
shadow of the framework for international arbitvas established by the New. York



Convention, which is implemented by Chapter Tweéhef FAA. Once it has been established
that Gulf Petro's claims constitute a collatertd@ on a foreign arbitral award, it is the
Convention, and not Corey or Decker, that dict#tesappropriate disposition,[4]

Gulf Petro also characterizes the dismissal indage as creating an "arbitration exception”
to federal subject matter jurisdiction, and warhsminous consequences that it expects will
follow if the district court's decision is uphelbr example, Gulf Petro states that this
socalled exception will render unenforceable séattihat make it a crime to obstruct justice
or suborn the corruption of an arbitration panetchude application of RICO's civil
provisions to "irregularities arising from conduetating to arbitration,” and, more generally,
bar lawsuits that touch even tangentially uponteabon. We believe these fears of a
wideranging "arbitration exception” to be unfoungdasl our holding in this case is actually
quite narrow, and only bars jurisdiction over claithat, when evaluated under the analytical
framework of Corey and Decker, are determined ta bellateral attack on a foreign arbitral
award. For one, we fail to see how this methodolomyld be employed to preclude statutes
criminalizing activities that might occur in an dration. Nothing in Corey and Decker can
be taken as affecting the availability of crimipabsecutions under such statutes, as those
cases simply stand for the proposition that "wteeparty files a complaint . . . seeking
damages for an alleged wrongdoing that compromaseabitration award and caused the
party injury, it is no more, in substance, thanmpermissible collateral attack on the award
itself." Decker, 205 F.3d at 910 (quoting Core916-.2d at 1211-12). Nor do we believe
that the result here will preclude lawsuits thaicto only tangentially on an arbitration, since
a plaintiff need only be able to allege wrongdadingt has caused harm independent of its
effect on the arbitration award to avoid the celtat attack label.[5]

We also have considered the possibility that tmalFAward's effect on Gulf Petro's claims
should have been evaluated under the doctrinesgtidécata, rather than as a jurisdictional
inquiry. Under this line of thinking, Gulf PetrddCO and state law claims would have
survived NNPC's 12(b)(1) motion, but individualralents of those claims could later have
been challenged on res judicata grounds througtffaemative defense. In fact, the
Convention acknowledges that foreign awards caresas res judicata in secondary 752
jurisdictions, and accordingly provides for thecwgnition” of an award, in addition to the
more commonly invoked enforcement.[6] See Conven@ots. 11l-V. Recognition typically
occurs "in a court action between the same pashdate same subject matter as decided in
the foreign award.”" VAN DEN BERG, supra, at 244sirch a case, "the defendant requests
the recognition of the award by invoking its effe€res judicata . . ." Id. It might therefore
be suggested that instead of granting NNPC's 1P()6tion and dismissing Gulf Petro's
claims for lack of subject matter jurisdiction, tthistrict court should have entertained a
motion to recognize the Final Award, in which c&adf Petro could have asserted the
specific defenses to recognition found in ArticlgAY However, the nature of Gulf Petro's
claims, which relate first and foremost to the gdle tainting of the arbitration proceedings
rather than the underlying contract dispute itsmifjnsels against such a course of action.
There is simply more at work here than res judicasaGulf Petro's claim that NNPC
suborned the corruption of the panel, though adstarising out of the arbitration
proceedings, is not a matter that was decidedadsetiproceedings.

Finally, Gulf Petro argues that any limitations wmspd on courts of secondary jurisdiction by
the Convention should be overlooked in this casalee relief is not available in the

primary jurisdiction of Switzerland. We note thatlzPetro already has sought to have the
Final Award set aside in Switzerland, although dfecent grounds than it advances here,



According to Gulf Petro, though, it has no meansiodlicating its new claims of bribery and
corruption in § witzerland because it has been len@binitiate a criminal proceeding against
the arbitrators in that country, such an actiorea@ptly being a prerequisite to obtaining
reconsideration of the Swiss court's earlier denisfome commentators suggest that the
absence of any possibility of setting aside an dwathe primary jurisdiction justifies
removing the protection of the Convention from amal. See FOUCHARD, supra, § 1688
(discussing views on this issue). But this viewlimost unanimously rejected. Id. 8 1689. In
any event, Gulf Petro has already had one oppdyttmiset aside the award in Switzerland,
and now seeks a second opportunity. Needless tavgalyave come across no suggestion
that the absence of multiple opportunities to seteaan award in the primary jurisdiction
should render the protections of the Conventiopptiaable. In the interest of finality, every
primary jurisdiction undoubtedly will foreclose liew of an award at some point. It would
seriously undermine the functioning of the Convemif the fact that the opportunity for
judicial review of an award in the primary juristion has passed could open the door to
otherwise impermissible review in a secondary glicison. Moreover, "it is not the district
court's burden or ours to protect [a party] froifitzd hardships it might undergo . . . as a
result of this foreign arbitration or the intermetal commercial dispute 753 that spawned it."
Karaha Bodas, 335 F.3d at 369. There is no basefexception here.

We have seen that the Convention operates by tasgig. . different roles to national courts
to carry out the aims of the treaty." Id. at 368.ddscussed above, the role assigned to courts
of secondary jurisdiction is a limited one. It isdisputed that the Convention precludes a
court of secondary jurisdiction from vacating, sejtaside, or modifying a foreign arbitral
award. See M & C, 87 F.3d at 849. And given theigaar interests at stake in arbitration, it
IS not surprising that this limitation has been iempented in the form of a jurisdictional bar,
which provides an extremely effective method fookihg off post-arbitration litigation at the
earliest possible moment, thereby encouragingifinahd limiting costs.

At the outset of this appeal, all parties stoodgneement that Gulf Petro's claim seeking
vacatur constituted a direct attack on the Finab&lyand was therefore properly dismissed
by the district court for lack of subject matterigdiction. We have since concluded that Gulf
Petro's remaining claims, though ostensibly soupdirindependent sources of law, are no
more than an indirect attack on that same awardingaome this far, it would be perverse
to say that the disposition that Gulf Petro itselicedes to be appropriate for the former
claim—dismissal for lack of subject matter jurigtho—is somehow inappropriate for the
latter ones. Put simply, Gulf Petro's entire conmples an attempt to set aside the Final
Award and replace it with a modified award. The @mtion dictates that a United States
court, sitting in secondary jurisdiction, lacksigaliction to consider such an action. We do
not see what result, other than dismissal for teckubject matter jurisdiction, should follow.

V. CONCLUSION

Having concluded that Gulf Petro's claims were priypdismissed for lack of subject matter
jurisdiction, we see no need to consider Gulf Peitballenges to the district court's alternate
rulings on the issues of foreign sovereign immuaitgd personal jurisdiction. The judgment
of the district court is

AFFIRMED.



[1] See 21 U.S.T. 2517 (entered into force witlpees to the United States, December 29,
1970), implemented at 9 U.S.C. § 201 et seq.

[2] The arbitrators did not join in the motion tswohiss and apparently never appeared in the
lawsuit.

[3] We decline Gulf Petro's invitation to apply tteasoning found in Mian v. Donaldson,
Lufkin & Jenrette Securities Corp., 7 F.3d 1085 (Ad1993) (per curiam), which Gulf Petro
contends limits the holding of Corey. In Mian, hlaintiff brought a pro se action under 42
U.S.C. 88 1981, 1985, and 1986, alleging that tlegehdants impermissibly discriminated
against him because of his race during the couraa arbitration.” Id. at 1086. Although the
court acknowledged that the issue was not "fresdlafoubt,” it concluded that the plaintiff's
failure to seek vacatur of the award under the FAd\'not prevent him from seeking to
recover damages for alleged civil rights violatidingt occurred during the arbitration
proceeding itself," even if "a major componenthad tlamages sought would consist of the
amount of the arbitration award.” Id. at 1086-8vsé holding, the Mian court was
apparently influenced by language in a then-reSapireme Court opinion stating that § 1981
"“covers wholly private efforts to . . . obstrucinudicial methods of adjudicating disputes.™
Id. at 1087 (quoting Patterson v. McLean Creditdni491 U.S. 164, 177, 109 S.Ct. 2363,
105 L.Ed.2d 132 (1989)) (emphasis in original).wesdiscern no similar considerations in
the instant case, we believe that Corey and Desikaply the proper analytical framework
for determining if Gulf Petro's claims constitutedlateral attack on the Final Award. See
also Foster v. Turley, 808 F.2d 38, 41-42 (10th1®i86).

[4] On a related note, Gulf Petro asserts thatmoweigion of the FAA can be construed to bar
federal subject matter jurisdiction over its claifaarther, Gulf Petro argues that since
Chapter One of the FAA does not even grant an ieigggnt ground for federal subject
matter jurisdiction, it Cannot strip jurisdictioner otherwise cognizable claims. But the
absence of a jurisdiction-granting provision in Gtea One of the FAA is of no import here,
as Chapter Two provides that the Convention "dimaknforced” in United States courts, and
it is the Convention, not Chapter One, that costmolthis case. See 9 U.S.C. § 201.

[5] To take Gulf Petro's example of a hypothetRECO lawsuit relating to "irregularities
arising from conduct relating to arbitration," &esns likely that if the link between the
conduct complained of and the arbitration was iddseattenuated that the wrongdoing
could truly be characterized as only "arising froomduct relating to arbitration,” then at
least some of the resulting claims would be baseldaosm independent of the arbitration
award and therefore could not be" construed adlatexl attack. Such a suit, however, is
not before this court.

[6] Most cases under the Convention involve requistenforcement: typically, a party who
has prevailed in a foreign arbitration seeks téecblon the award by confirming it in a
country where the losing party has assets. See MEN BERG, supra, at 243-44.
Recognition, on the other hand, "may be requesteztavthe party relying on an award
merely wishes it to have a negative effect." FOUGHA supra, 8§ 1667.

[7] The same conditions as for an enforcement aiaard found in Articles IV-VI are
applicable to a recognition. See VAN DEN BERG, syait 244.
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