Khan v. Parsons Global Services, Ltd., 480 F. Supp. 2d 327 - Dist. Court, Dist. of
Columbia 2007

480 F.Supp.2d 327 (2007)
Azhar Ali KHAN, et al., Plaintiffs,
V.
PARSONS GLOBAL SERVICES, LTD., et al., Defendants.

Civil Action No. 03-1574 (RCL).
United States District Court, District of Columbia.

March 30, 2007.
328329330 Cyril V. Smith, Zuckerman Spaeder LLHAfiB@re, MD, Elaine Charlson
Bredehoft, Charlson Bredehoft & Cohen, P.C., Rest# Francis Darron Carter,
Zuckerman Spaeder, LLP, Washington, DC, for Pmti

331 Eugene Scalia, Gibson, Dunn & Crutcher LLP, Nifaggon, DC, for Defendants.
MEMORANDUM OPINION

LAMBERTH, District Judge.

l. INTRODUCTION

"This matter comes before the Court on the defetstiarotion [31] to compel arbitration.
This case was originally brought before this Cau2003 by way of removal of the case
from the Superior Court of the District of ColumbiZefendants removed this case to this
Court pursuant to 9 U.S.C. § 205, the Federal Aatidn Act ("FAA"), on the ground that the
case "relates to an arbitration agreement or avedrdg under the Convention [on the
Recognition and Enforcement of Foreign Arbitral Ads."[1] After removing the case,
defendants filed a motion [4] seeking either tordss or to obtain summary judgment on the
grounds of workers' compensation exclusivity orthie alternative, to compel arbitration
pursuant to the N.Y. Convention. (See Mot. [4]3iRtiffs opposed this motion, arguing that
the arbitration agreement was unconscionable u@dgfornia law and therefore
unenforceable, and contending that the workerspemsation law did not bar plaintiffs'
claims. In a March 22, 2004, Order [15], the Cameinted the defendants’' motion for
summary judgment, finding that the workers' compéns law was the exclusive remedy for
plaintiffs. In that same Order, the Court deniegl ttotion to compel arbitration as moot.
Plaintiffs appealed this Court's decision to th€ DCircuit.

On appeal, the D.C. Circuit reversed this Counlifng that Mr. Khan did not properly fall
within the "traveling employee" category within tverkers' compensation law. Khan v.
Parsons Global Services, Ltd., 428 F.3d 1079, 1984@37 (D.C.Cir. 2005). Therefore, the
Court of Appeals found that there was no workesgigensation exclusivity. Id. at 1087. The
D.C. Circuit did not rule on the issue of the apghility of the arbitration clause. Id. at 1078.
Upon issuance of the mandate from the Court of Afgpehis Court issued a scheduling
order [30] directing the parties to brief the issdi@vhether the claims at issue should be
submitted to arbitration.



In response to this scheduling order, defendaletd & motion to compel arbitration [31] and
a memorandum [32] in support thereof, on April 2006. Plaintiffs filed their memorandum
in opposition to the motion [34] on May 8, 2006datefendants' reply memorandum [35]
was filed ten days later.

Within their pleadings, the parties have four issfge this Court to consider. First, the Court
must determine whether defendants waived theit tighompel arbitration by filing its

motion to dismiss or for summary judgment on grauofiworkers' compensation exclusivity
or in the alternative to compel arbitration. Secahthe Court decides that the defendants did
not waive their right to compel arbitration, theu@®omust determine whether the arbitration
clause at issue in this case is enforceable. Tiexrhination carries with it a consideration of
whether state or federal law governing enforcetdi an arbitration agreement applies, and
whether or the arbitration clause is unconscionahtier the applicable law. Third, the Court
must then assess whether the arbitration claudeeaggually to signatories and non-
signatories in this case, and which 332 claims ginbby or against parties fall within the
scope of the arbitration agreement. Finally, ther€must determine whether it should
compel discovery concerning the alleged unconsobidihaof the arbitration clause.

[l. DISCUSSION
A. Waiver

In this Circuit, the right to compel arbitrationrche waived by a party. National Foundation
for Cancer Research v. A.G. Edwards & Sons, Ii?1,B.2d 772, 774 (D.C.Cir.1987) (citing
Cornell & Co. v. Barber & Ross Co., 360 F.2d 5123 §D.C.Cir.1966).) The test for
determining whether a party has waived its righarmitration is "whether, under the totality
of the circumstances, the defaulting party hasdaicteonsistently with the arbitration right.”
National Foundation, 821 F.2d at 774 (citing Cadrrg80 F.2d at 513). If the Court is faced
with any ambiguity with regard to the scope of Weaver, the Court must resolve the
ambiguity in favor of arbitration. Moses H. Cone il@rial Hospital v. Mercury Construction
Corp., 460 U.S. 1, 2425, 103 S.Ct. 927, 74 L.EG@%l (1983). Because this type of
determination is one concerning the arbitrabilityalaim, the issue of waiver of right to
arbitrate should be decided by the Court, not &itrator, according to federal law. See id.
(stating that issues of waiver are resolved "astianof federal law").

One method of determining whether such a righth@rate has been waived is to ascertain
whether or not the party "actively participatesitawsuit." Cornell, 360 F.2d at 513. In
Cornell, the Court was faced with a party thatopto filing its motion to compel arbitration,
moved to transfer venue to a different federakidistfiled both an answer to the plaintiffs
complaint as well as its own counterclaim, and gedan definitive discovery. Id.[2] The
circuit court affirmed the district court's findinlgat "[t]he litigation machinery had been
substantially invoked," and that the defendantredoat constituted a waiver of its right to
arbitrate. 1d. at 513-44.

The D.C. Circuit was faced with a similar situatiorNational Foundation. In that case, the
defendant first filed an answer, in which it asséffifteen assertive defenses, and failed to
mention arbitration at all. National Foundation1822d at 775. In addition, the defendant
"instigated extensive discovery," including depgssix of the plaintiffs officers, directors
and employees, and providing its own employee®tddposed by the plaintiff. Id. As if this
were not enough, the defendant opposed the pkaintidtion to amend the complaint,



answered the amended complaint with no mentiombfration, until finally moving for
complete summary judgment on a majority of the teimthe amended complaint, and
partial summary judgment on the remaining coumksAfter briefing and oral argument on
the summary judgment issue, settlement negotiabehseen the parties began, and it was
only at this point that the defendant moved to celnapbitration. Id. In upholding the district
court's finding of waiver due to active participetiin the lawsuit, the D.C. Circuit found that
the defendant's conduct prior to invoking the aaltibn provision "invoked the litigation
machinery to an even greater extent" than the defernin Cornell. National Foundation, 821
F.2d at 775. The defendant's 333 activity "was Whaktonsistent with an intent to arbitrate
and constituted an abandonment of the right to adakation.” Id. at 776. Allowing the
defendant the opportunity to arbitrate these isaftes its immersion in the trial mechanism
would "squarely confront[] the policy that arbiicat may not be used as a strategy to
manipulate the legal process." Id.

In a case before this District Court, Judge Hamas also faced with an issue of waiver of the
right to compel arbitration in a contract dispuése. See Gordon-Maizel Const. Co. v. Leroy
Prods., Inc., 658 F.Supp. 528 (D.D.C.1987). In Gart¥aizel, the general contract executed
by the parties included a broad arbitration claigeat 530. Plaintiffs filed an action in this
District Court seeking to enforce liens they hathoted against the defendants for
outstanding contract payments. Id. In their ansdefendants raised arbitration as an
affirmative defense, then asserted counterclairagagplaintiffs seeking to vacate the liens,
compel arbitration of the contract dispute, anavec damages for fraudulent filing of the
mechanic's liens. Id. Relying upon this evidencelgé Harris found that the defendants had
not waived their right to compel arbitration. Id.581. Accordingly, Judge Harris held that
"[a]bsent substantial delay in asserting the catia right to arbitrate, or other prejudicial
conduct on the part of [the defendants], a finddhgaiver would be inappropriate.” Id.

(citing Fisher v. A.G. Becker Paribas, Inc., 792d691, 694 (9th Cir.1986); Rush v.
Oppenheimer & Co., 779 F.2d 885, 889 (2d Cir.1985))

The Court takes from these cases three propositiorss, the filing of a motion for summary
judgment does not automatically necessitate arfondf "active participation in a

lawsuit."[3] Second, a party actively participaies lawsuit if, under the totality of the
circumstances, the party has undertaken effontsiline the judicial system to dispute the
opposing party's claims on their merits. Third hawiégard to the timeliness of a defendant's
invocation of its right to arbitrate, a defendaogesd not waive its right to invoke arbitration
unless there is a substantial delay in assertisgitfht. Considering plaintiffs' claims of
waiver against this background, the Court finds thea defendants' conduct does not rise to
the level of "active participation” found in eithdational Foundation or Cornell, and that,
therefore, the defendants did not waive their rigitcompel arbitration.

A number of reasons support this decision. Fiattrary to the defendants in the
aforementioned cases, the defendants in the preasatdid not engage in any discovery at
all before filing their initial response with th@ourt. Plaintiffs concede this, and the D.C.
Circuit pointed out that this case was resolvedhaut discovery. Khan, 428 F.3d at 1087.

Second, defendants did not delay in invoking thght to arbitrate the matters in this case.
To the contrary, defendants invoked arbitratiomfrihe outset of this case. After this case
was filed by the plaintiffs in the Superior Couwt the District of Columbia, defendants
removed the case to this Court pursuant to 9 U.33€.8 205, on the ground that the case
"relates to an arbitration agreement or awardrnfgllinder the [NY] Convention."



Additionally, on July 21, 2003 more than a weelopto filing its motion [4] to dismiss, etc.
counsel for defendants sent a letter to counsedléntiffs requesting that plaintiffs dismiss
this action and pursue their claims against theriidnts by way of arbitration, in accordance
with the arbitration agreement within Mr. Khan'smayment contract. Further, defendants
moved alternatively to compel arbitration as a nseafiresolving this dispute when they filed
their motion to dismiss or for summary judgmentacompel arbitration. This Court found
that the District of Columbia workers' compensattatute necessitated a dismissal of the
case, and reached this decision prior to reachiagrerits of whether the matter should be
submitted to arbitration, an issue that was futigfled by both parties.

Third, the defendants' motion did not undertaker&dfto dispute the plaintiffs’ claims on
their merits. Though the Court resolved the defatglanotion by treating it as one for
summary judgment, the main purpose of defendargt®omwas to dismiss the claims on
Rule 12(b)(6) grounds that plaintiffs had failedstate a claim for which relief could be
granted.[4] Specifically, defendants’ argument thas the plaintiffs’ claims should be
dismissed because the D.C. workers' compensatopravided the exclusive remedy for
plaintiffs. Defendants' motion was converted tamsary judgment motion by the Court as
required by Rule 12(b) because the Court considei@eérial outside the pleadings in
resolving the motion. See Fed.R.Civ.P. 12(b) (stathat if matters outside the pleadings are
considered by the court on a Rule 12(b)(6) motmdismiss, "the motion shall be treated as
one for summary judgment and disposed of as prdvild®ule 56. . . ."). By their very
nature, Rule 12(b) motions to dismiss made pridilitay an Answer to the Complaint are
designed to effectively prevent litigation of isswmn the grounds that those issues might be
decided in the predicate as a matter of law. Itld@ffend logic to penalize a party for filing
a motion designed to preclude litigation by prehanily dismissing improper claims at the
onset of an action simply because the parties iaduater costs by arguing the grounds for
dismissal on appeal. In that vein, other courtefaund that the filing of a motion to
dismiss does not constitute a waiver of a parigtst to compel arbitration. See Rush v.
Oppenheimer & Co., 779 F.2d 885, 888 (2d Cir.198B)ng Sweater Bee By Banff, Ltd. v.
Manhattan Industries, Inc., 754 F.2d 457, 463 (2dL@85)). Similarly, in this case, the
defendants took, in essence, what was a "protestapeof filing a motion to dismiss” by
filing its pre-answer motion. Rush, 779 F.2d at.8B8e fact that this Court converted the
motion to one for summary judgment should not dd hgainst the defendants.[5]

335 Fourth, there is no evidence that plaintiffsilddoe prejudiced by submitting the dispute
to arbitration.[6] Plaintiffs' claims of unconscatbility notwithstanding, notions of prejudice
in the context of waiver of a right to arbitrate mlot speak to issues of whether the arbitration
clause itself is unconscionable. Rather, notiongrejudice in a waiver context speak directly
to the issue of whether the party seeking arbatralias directly caused substantial expense
anti loss of time to the non-moving party by subgtdly [invoking] the litigation process
instead of demanding arbitration. National FouraigtB21 F.2d at 777 (citing Miller

Brewing Company v. Fort Worth Distributing Co., 7BRd 494, 497 (5th Cir. 1986))

(finding prejudice where a party actively engagegrie-trial discovery procedures by taking
a number of depositions). As noted above, howehkerdefendants engaged in no pre-trial
discovery, and sought dismissal of the case asttemnod law prior to filing an answer. Any
additional costs incurred by the plaintiffs in arguthe terms of this dismissal on appeal
were brought about by the plaintiffs.

Finally, this rationale ultimately best comportgiwihe strong federal policy favoring
arbitration.[7] To hold otherwise would effectivedjlow plaintiffs in any case to avoid



arbitration by bringing frivolous claims or claimst recognized at law against the defendant,
who would be forced to immediately move to compblteation of those spurious claims,
else waive their right to compel arbitration alttigs.

Accordingly, the Court finds that the defendant$ ot waive their right to compel
arbitration. The Court must now turn its attentiorwhether it must compel arbitration in
light of the arbitration clause set forth in theigament agreement.

B. Issue of Whether Court Should Compel. Arbitnatio

The next issue before the Court is whether the hauld compel arbitration of the claims
before it. This matter comes before the Court ugppamotion to compel pursuant to Chapter
Two of the Federal Arbitration Act ("FAA").

Plaintiffs ask this Court to find that the Courbsld not compel arbitration of the claims at
issue because it asserts that the arbitration augneteis unconscionable, and therefore
unenforceable. Citing Volt Info. Sciences, IncBd. of Trustees, 489 U.S. 468, 479, 109
S.Ct. 1248, 103 L.Ed.2d 488 (1989), plaintiffs ast&at "parties are generally free to
structure their arbitration agreements as theyise&herefore, they argue that, to the extent
that the parties have contracted to abide by acpéat set of rules set forth in the arbitration
clause, enforcing those agreed-upon terms "is fudhysistent with the goals of the FAA,
even if the result is that arbitration is stayedcevehthe Act would otherwise permit it to go
forward." Id. To 336 that end, plaintiffs contert the California choice-of-law provision
in Mr. Khan's employment contract[8] evidenceshdies' express agreement that the
standards of enforceability under California lawwsld govern this agreement. Plaintiffs’
position is that this choice-of-law provision hagraclusive effect to the applicability of the
FAA and N.Y. Convention to the contract, and tosidar the framework of federal
arbitration law before considering the applicaltédeslaw set forth in the arbitration
agreement would"'put[] the cart before the horbéoteover, even if federal law does apply,
plaintiffs assert that the arbitration agreemeistilsunconscionable under federal law
because unconscionability fits within the defimtiof "null and void" under Article 11(3) of
the N.Y. Convention. Therefore, plaintiffs clainaththe arbitration agreement at issue is
unenforceable, and that this Court must hear ti@ims against the defendants.

Defendants, by contrast, argue that federal lawt inei€onsulted at the outset without regard
to state law because, as the FAA and N.Y. Converstiate that any agreement meeting the
requirements of 9 U.S.C. § 202[9] "falls under R&] Convention," within which there
exists a strong presumption in favor of compellnigitration. 9 U.S.C. § 202. Looking to the
N.Y. Convention, defendants argue that this Coay mot honor an arbitration agreement in
only a limited set of circumstances, including wiegtthe arbitration agreement is "null and
void" under Atrticle 11(3) of the N.Y. Convention.gain, defendants assert that the
determination of whether an arbitration agreemenuil and void should be determined as a
matter of federal law, notwithstanding the Califarnhoice-of-law provision, because federal
law preempts state law with respect to issues faire@ability of arbitration agreements

under the N.Y. Convention. Therefore, defendargs@that plaintiffs' assertion that the
arbitration agreement is unconscionable under @alé law must fail. Moreover, defendants
argue that the defense of unconscionability do¢exist under federal law in cases

involving arbitration agreements falling under te&'. Convention because
unconscionability is not a defense that can beoamily applied on an international scale. See
Ledee v. Ceramiche Ragno, 684 F.2d 184, 187 (1st98i2) (citing I.T.A.D. Associates, Inc.



v. Podar Brothers, 636 F.2d 75 (4th Cir.1981).) &lrttis rationale, defendants argue that the
arbitration agreement must be enforced, and tiatifims must be submitted to arbitration
pursuant to the arbitration agreement between dhigep.

These arguments present the Court with two distimggtiries. First, the Court must
determine whether the arbitration agreement'’s atidio that California law shall govern
usurps the application of the N.Y. Convention asdriterpretation.[10] 337 Specifically, did
the parties, by including the California choicelai clause, intend for California law to
govern the enforceability of the arbitration agream effectively opting out of the
enforceability tenets found under federal law? &dconce the Court has determined which
law to apply, the Court must then assess whetleeartbitration agreement is unconscionable
— and therefore unenforceable — under that law.

1. Should Federal or State Law Govern the Enfoiiligabf this Arbitration Agreement?

As this Court stated earlier, arbitration is gefigt@ matter of federal law. See 9 U.S.C. § 2,
201; Allied-Bruce Terminix Cos. v. Dobson, 513 U285, 270, 115 S.Ct. 834, 130 L.Ed.2d
753 (stating that Congress enacted the FAA "toamrae courts' refusals to enforce
agreements to arbitrate"). Under the FAA and N.¥n¢&ntion, a strong pro-arbitration
policy exists. See Mastrobuono v. Shearson LehmatoH, Inc., 514 U.S. 52, 57, 115 S.Ct.
1212, 131 L.Ed.2d 76 (1995). Notwithstanding tms-arbitration policy, the United States
Supreme Court has recognized that issues of emfoititg of an arbitration agreement should
be considered in light of the wishes of the coningcparties. See id.; Volt, 489 U.S. at 479,
109 S.Ct. 1248. Therefore, if the parties contra@rbitrate pursuant to other rules or
procedures borrowed from state law, this pro-aabdn policy is satisfied so long as the
agreement is enforced. Id at 478.

Still, as the Supreme Court noted in Mastrobuorghace-of-law clause invoking state law
does not amount to an indication that the partiesnded to opt out of the federal default
rules unless the parties clearly evidence suchtant to opt out. See Mastrobuono, 514 U.S.
at 60, 115 S.Ct. 1212. In Mastrobuono, a secufitieker and two of its customers entered
into an agreement to resolve any disputes by atlatr, and indicated that the agreement was
"governed by the laws of the State of New York.e€Tustomers sought punitive damages
against the broker; punitive damages are allowelkuthe FAA. The broker argued that the
arbitration agreement invoked New York law, and thader New York law, punitive
damages were not allowed. Therefore, the Supremet Gad to decide whether the parties
intended to incorporate into their agreement ther Nerk rule barring punitive damages,
effectively opting out of the FAA stance allowingrmptive damages. Though the Court
acknowledged that parties were certainly free ms#ier of contract to consent to opt out of
the federal standards under the FAA, the generatelof law clause invoking New York
state law was "not, in itself, an unequivocal egma of punitive damages claims.” Id. At
most, the choice-of-law clause "introduces an amibignto an arbitration agreement that
would otherwise allow punitive damages awards.'at62, 115 S.Ct. 1212.

Following Mastrobuono, the Third Circuit held tlggneric choice-of-law clauses do not, on
their own, support a finding that the parties il to opt out of specific default standards
under federal law. See Roadway Package Systeny,. |Hayser, 257 F.3d 287, 296 (3d
Cir.2001). Other Courts of Appeals have reachehdss result. See PaineWebber, Inc. v.
Elahi, 87 F.3d 589, 594 n. 5 (1st Cir.1996); Nagiddnion Fire Ins. Co. v. Belco Petroleum
338 Corp., 88 F.3d 129, 134 (2d Cir.1996); Portayden Co. v. Century Indemnity Co., 136



F.3d 380, 383 n. 6 (4th Cir.1998); Ferro Corp. arrGon Indus., Inc., 142 F.3d 926, 936
(6th Cir.1998); UHC Management Co., Inc. v. Comp&eiences Corps, 148 F.3d 992, 996
(8th Cir.1998); Wolsey, Ltd. v. Foodmaker, Inc.414.3d 1205, 1212-13 (9th Cir.1998).[11]

Having considered Mastrobuono and cases followsgationale, this Court reaches The
following conclusions. First, if an arbitration agment meets the requirements of either the
FAA or N.Y. Convention, then those federal standake the default standards that a court
must apply, even in the face of a general choielenofprovision. Second, a Court may
consider other rules or procedures under statedeawjded there is clear and convincing
evidence that the parties intended those particulas or procedures under state law to apply
and usurp the default federal standards. Thirekreegc choice-of-law clause, by itself, is
insufficient evidence to prove that the partiegited to opt out of the default federal
standards.

In this case, there is no evidence beyond the ehafidaw clause itself that the parties
intended for California’s rules of enforceabilityta arbitration agreements to govern this
agreement. The contract was made between a Urti@esSorporate entity with a British
citizen of Indian descent. The contract encompabfretKhan's employment functions,
which were obviously of an international naturehesjob duties took him abroad. As the
Complaint states, from 1996 until 2000, Mr. Kharsvea assignment in Kuala Lumpur,
Malaysia, where his wife lived with him. During thame, Mr. Khan also made work trips to
Bangkok, Thailand. Then, in 2001, Mr. Khan was@ssil to work in Manila, Phillippines,
where he was ultimately kidnaped. In all respdbis,contract and relationship between the
parties was an international one.[12] Accordinggcause there is no evidence — let alone
clear and convincing evidence — that the partie=nitled for California law to govern the
enforceability of the arbitration agreement at ésswstead of the N.Y. Convention, the Court
finds that the default federal rules, in this cdbe,FAA and N.Y. Convention, shall govern
the enforceability of this arbitration agreemerg][1

339 2. Applying Federal Law

Chapter Two of the FAA carries out the United Satedoption of the N.Y. Convention. See
9 U.S.C. § 201 (stating that the N.Y. Conventiadmalsbe enforced in United States courts in
accordance with this chapter"). An arbitration agnent is governed by the N.Y. Convention
if: (1) there is a written agreement between théigmto arbitrate the dispute; (2) the locus of
the arbitration is in a country that is a signatiaryhe N.Y. Convention; (3) the dispute arises
out of a commercial legal relationship; and (4leatt one party to the arbitration agreement
is not an American citizen. See 9 U.S.C. § 202;Gbnvention, Art. 11(3); Francisco v.
STOLT ACHIEVEMENT MT, 293 F.3d 270, 273 (5th Cir@®). Once a court finds that the
arbitration agreement falls under the N.Y. Conwamtit is compelled to order arbitration
unless it finds that the arbitration agreementfiisé'null and void, inoperative or incapable
of being performed.” NY Convention, Art. 11(3).

According to the facts of the case, the N.Y. Comeenshould govern the agreement, as the
elements necessary to satisfy invocation of the. Ldhvention have been met. There was an
agreement in writing to arbitrate the dispute. dgeeement provided for arbitration in
Switzerland, which is a signatory to the N.Y. Camven. The agreement arises out of a
commercial legal relationship because it stems fannemployment contract, where services
are provided by the employee in exchange for mop@ayments. Mr. Khan, a party to the
agreement, is not an American citizen, as he igtesB citizen of Indian descent. Therefore,



the Court must now determine whether the arbitnadigreement is "null and void,
inoperative or incapable of being performed” unélicle 11(3) of the N.Y. Convention.[14]
More specifically, the Court must determine whetiher"null and void" language in Article
[1(3) includes the defense of unconscionability.

Federal courts have consistently found that thdl amd void" language in Article 11(3) is to
be narrowly construed. Riley v. Kingsley UnderwrgiAgencies, 969 F.2d 953, 960 (10th
Cir.1992) (citing Rhone Mediterranee Compagniaauto, 712 F.2d 50, 53 (3d Cir.1983));
see also Ledee, 684 F.2d at 187; Meadows Indemv.@accala & Shoop Ins., 760 F.Supp.
1036, 1043 (E.D.N.Y.1991). "The "null and void'dalage must be read narrowly, for 340
the signatory nations [to the N.Y. Convention] hgiatly declared a general policy of
enforceability of agreements to arbitrate.” Rhafie F.2d at 53 (citing Scherk v. Alberto-
Culver Co., 417 U.S. 506, 507 n. 10, 94 S.Ct. 2449, .Ed.2d 270 (1974)). Thus, to remain
consistent with the overall purposes of the N.Yn@mtion, the "null and void" clause
should only apply when (1) it is subject to an intgionally recognized defense such as
duress, mistake fraud or waiver, see Rhone, 71@ &.83 (citing Ledee, 684 F.2d 184;)
I.T.A.D. Assoc. Inc. v. Podar Brothers, 636 F.2dZth Cir.1981), or (2) when it
contravenes fundamental policies of the forum sRtwne, 712 F.2d at 53.

The First Circuit in Ledee interpreted "null andd’ato encompass "those situations such as
fraud, mistake, duress and waiver" that might q@ieg neutrally on an international scale.
See 684 F.2d at 187 (citing .T.A.D., 636 F.2d TB)naking such an interpretation, the First
Circuit sought to harmonize their conclusions witbse of the Second and Third Circuits,
which had made previous interpretations of the NC¥nvention and the Chapter Two of the
FAA. See Ledee, 684 F.2d at 187 n. 10 (citing sswedhs & Whittemore Overseas Co., Inc.
v. Societe Generale de L'Industrie du Papier (RAKB88 F.2d 969, 973-74 (2d Cir.1974);
McCreary Tire & Rubber Co. v. CEAT, 501 F.2d 1034 Cir.1974)). The Ledee court
sought to continue the narrow construction of deésrbased upon "public policy,"[15] and
ensure that there remains "nothing discretionabpguaArticle 11(3). See Ledee, 684 F.2d at
187 n. 10 (citing McCreary, 501 F.2d 1032). Thhs, federal case precedent is clear that,
while public policy and discretion of the courtsyrze a predominant characteristic of
domestic arbitration, international arbitrationuggs certainty to ensure unified standards by
which agreements to arbitrate are observed anttarawards are enforced. See Rhone, 712
F.2d at 53-54 (explaining the principal purposearhying the American adoption of the N.Y.
Convention).

By its very nature, the defense of unconsciongtsieks to promote those very tenets that
are contrary to a finding of certainty, namely:ipg| fairness, and appeals to a court's
discretion outside of the letter of the law. Theref in light of this foundation, this Court
finds that unconscionability is not — and indeedra# be — a recognized defense to the
enforceability of arbitration agreements fallingdenthe N.Y. Convention. Accordingly, the
Court finds that, under federal law, plaintiffsgament that the arbitration agreement is
unconscionable must fail. Therefore, the arbitraagreement between the parties must be
enforced, pursuant to Article 11(3) of the N.Y. Gamtion.

C. Non-Signatories
The next issue the Court must decide is whetheatbigration clause is enforceable against

the remaining non-signatory parties in this casfebdants argue that the arbitration
agreement should be enforceable by the non-signdefendants. Plaintiffs argue that the



arbitration agreement may not be enforced by, amasg;, any non-signatories. They claim
that the arbitration agreement solely governs &theans between the Employee' (Mr. Khan)
and the Company' (PGSL)" and has "nothing to doh any other claims against the
defendants by either Mr. or Mrs. Khan. Plaintiffg@e that a nonsignatory seeking to enforce
an arbitration clause against a non-signatory iaanmissible under California law. As 341
this Court has already found, however, the intréidacof California law into the arbitration
agreement at issue was not intended to usurp tleedlestandards of enforceability under
either the FAA or the N.Y. Convention. Accordingllge Court will decide this issue as a
matter of federal law.

The applicability of an arbitration agreement tofsignatories is a matter of first impression
in this Circuit, however the Second Circuit hisdidaaddressed this issue. As the Second
Circuit has noted, there are five agency and contaav theories under which a non-
signatory may be compelled to arbitrate a claimirf@orporation by reference; (2)
assumption; (3) agency; (4) veil-piercing/alter egiod (5) estoppel. Thomson-CSF, S.A. v.
American Arbitration Ass'n, 64 F.3d 773, 776 (2d.T395). In this case, the Court finds that
the non-signatory. Parsons defendants and Mrs. Krebound by the arbitration clause
under the doctrine of estoppel.

Plaintiffs assert that the arbitration clause dussapply to the non-signatory Parsons
defendants at all, as they are not signatoriesd@imployment contract containing the
arbitration agreement. As the Second Circuit pamits however, courts have been "willing

to estop a signatory from avoiding arbitration wathonsignatory when the issues the
nonsignatory is seeking to resolve in arbitratiomiatertwined with the agreement that the
estopped party has signed.” In this case, plasngifiege claims of both negligence and
intentional infliction of emotional distress agdia#l of the defendants.[16] The negligence
claims allegedly arise out of a duty that plaistiélaim "each of the defendants” breached. As
there does not appear to be any other relatiorstipeen the parties, this duty, presumably
arises from Mr. Khan's employment with the defenslaAccordingly, the negligence claims
the non-signatory Parsons defendants are tryimgsiave must be intertwined with the
employment agreement (and arbitration agreemergiti)dbecause the claims against those
defendants arise directly from that agreement. \gg the intentional infliction of

emotional distress claims are also intertwined whthemployment agreement because, to the
extent that the defendants' actions harmed thatgfaj those actions were undertaken in

their role as Mr. Khan's employer or its agentseréfore, the arbitration agreement may be
enforced by all of the non-signatory Parsons dedatglas to all claims against them.

Mrs. Khan argues that she should not be subjeotbthting arbitration as she was neither a
signatory or a third-party beneficiary of the enyphent contract containing the agreement.
Still, courts have found that where one spous@isrsignatory to a contract containing an
arbitration clause, if the non-signatory spouskasrts are so intertwined with the signatory
spouse's claims, and are so dependent upon a cocdrdaining an arbitration clause, then
both spouses were equitably estopped from avowibigration. See Fluehmann v.
Associates Financial Services, 2002 WL 500564 (33v2002); LaSonde v. CitiFinancial
Mortg. Co., Inc., 273 Ga.App. 113, 614 S.E.2d 2Z306); In re Weekley Homes, L.P., 180
S.W.3d 127 (Tex.2005); Terminix Intern., Inc. vc&i904 So.2d 1051 (Miss. 2004)
(applying federal law). Moreover, 342 once the s@natory spouse attempts to receive a
benefit deriving from the contract containing tmbitiation agreement, then he or she may
not disclaim the applicability of the arbitratiolagse to him or her.



Here, Mrs. Khan seeks to receive monetary redmgsgaimages arising out of her husband's
kidnaping on two grounds: (1) negligence; and ii®ntional infliction of emotional distress.
Her claims for negligence are based upon an allbgesch of a duty Owed to Mrs. Khan by
the defendants.. As the Complaint has not avemgdther type of relationship between
these two parties, any duty owed by the defendanrs. Khan derives solely and directly
from the employment contract signed by her husbAndordingly, with respect to her

claims of negligence, Mrs. Khan is estopped fromiding arbitration on those claims, and
must be submitted to arbitration pursuant to theseset forth in the arbitration agreement in
her husband's employment contract.

Mrs. Khan's intentional infliction of emotional tliess claims do not derive from a breach of
any duty owed to her that is related to the emplaynagreement. Intentional infliction of
emotional distress claims do not include a bredauty element. Therefore, the Court must
now assess the merits of Mrs. Khan's intentiorfttron of emotional distress claims
against the defendants separately.

D. Mrs. Khan's Intentional Infliction of EmotionBlistress Claims

To recover damages for the tort of intentionaliatibn of emotional distress, the plaintiff
must show "(1) "extreme and outrageous' conduthempart of the defendant which (2)
intentionally or recklessly (3) causes the plafngkvere emotional distress." Darrow v.
Dillingham & Murphy, LLP, 902 A.2d 135, 139 (D.C.@26) (quoting Howard Univ. v. Best,
484 A.2d 958, 985 (D.C.1984)). Mrs. Khan claimg tha defendants' relayed inconsistent
and untrue statements to her during the period veemusband's release was being secured,
and that they directed Mrs. Khan to continue tagpeith her husband's kidnappers, while
not giving her the details of the ransom amounts. Mhan asserts that defendants' conduct
caused her to continue to be "made aware of thencea kidnaping, physical and emotional
distress and torture, and eventual mutilation of Kiran." Compl. § 89. As a result, Mrs.
Khan alleges she suffered severe emotional distress

Upon review of the Complaint, however, the Courtlf that Mrs. Khan's claim of intentional
infliction of emotional distress must be dismisbedause the defendants' actions in securing
Mr. Khan's release were not extreme or outragenasgh to warrant a finding of liability,

nor were they done with the intent to cause orlesskdisregard of a risk that Mrs. Khan
might suffer severe emotional distress. Even assgiali averments in the complaint as true,
it is important to consider the defendants’ actiwiikin the context of the situation at hand.
Mr. Khan was being held by criminals for ransomcli$a situation is one that would
obviously incite severe emotional distress and higkiety. And there is no evidence that this
situation was caused either directly or indiretiyythe defendants. It was caused by Mr.
Khan's captors, whoever they are. Rather than daesanxiety, the defendants were simply
trying to diffuse the situation, doing whateventlm®uld to secure his release in the midst of
such a highly stressful incident.

Moreover, defendants were not obligated to tell.Misan anything about the amount of
money they were willing to pay Mr. Khan's capt@s they were the ones 343 negotiating,
not Mrs. Khan. Negotiating with kidnappers is ba#ky and unpredictable. It is best left in
the hands of those with experience. Defendantgedly had such experience. Based on this
experience, it is certainly reasonable — if noghable — for defendants to have concluded
that telling Mrs. Khan information about the ransamount could have further jeopardized
her husband's situation, because it would havéigutaptors in a position where they held



both Mr. Khan and all the, information. Therefategugh the defendants’ failure to divulge
this information to Mrs. Khan may have caused ldeliteonal distress, the Court finds that
the defendants' actions were certainly reasonataenthe highly stressful circumstances of
an overseas hostage negotiation.

Still, Mrs. Khan complains that defendants compkeher to speak on the phone with her
husband and his captors, and that this conducbwtaageous because it continued to make
her aware of the kidnaping. First, the defendargsat to blame for her having to talk with
her husband. Rather, all evidence in the Compfaonits to the fact that Mr. Khan called
Mrs. Khan in each phone conversation between tltasmsimply a natural outgrowth of an
unfortunate and highly stressful situation in whilsh plaintiffs were caught. Second, Mrs.
Khan's argument that the defendant's actions aseito make her aware of the kidnaping is
disingenuous. As if miraculously, by not speakimgtloe phone, the situation would have
resolved itself, and Mrs. Khan would be free fromrsy and stress resulting from her
husband's kidnaping.

Though this Court does not doubt the severity efdmotional distress that Mrs. Khan must
have endured to know that her husband was beimhyetaptors in a foreign country, it
cannot allow her to place blame on and seek redir@ssthose parties who made good faith
and earnest attempts to secure Mr. Khan's rel@asedefendants' actions were far from
outrageous. They were earnest attempts to safelyeséhe release of one of their employees.
Therefore, the Court finds that Mrs. Khan's claforsintentional infliction of emotional
distress must be DISMISSED WITH PREJUDICE.

E. Status of Plaintiffs' Discovery Requests

Plaintiffs have made two discovery requests seelkifogmation that might bear on both the
merits of the substantive claims at issue, and kdrehe arbitration clause is unconscionable.
In light of this Court's finding that the plainsffclaims either must be submitted to arbitration
pursuant to the arbitration agreement enteredantie parties or must be dismissed, the
Court finds that it no longer has jurisdiction otleese claims to compel plaintiffs’ requests
for discovery. The proper venue for making suclealgry requests now rests with the
arbitrator. Therefore, the Court DENIES plaintifisscovery requests.

[1] Convention on the Recognition and Enforcemdritareign Arbitral Awards, June 10,
1958, 21 U.S.T. 2517, T.I.A.S. No. 6997; reprintei¢bwing 9 U.S.C. 88 201-08 (1983
Supp.) [hereinafter "NY Convention"].

[2] The defendant's discovery activity includedhfy notice of depositions, taking the
deposition of an official of the plaintiff, and pmaring the production of various records and
documents. Id.

[3] Though National Foundation involved a case wfhée defendant had filed for summary
judgment, the holding of the case indicates thatntiotion for summary judgment was only
one of many other factors considered in reachifigding of waiver. See National
Foundation, 821 F.2d at 778 (finding waiver of tighcompel arbitration "in light of
appellant's delay in seeking arbitration, its egieminvolvement in pretrial discovery, its
invocation of summary judgment procedures, anddbalting prejudice to appellee ... ™).



[4] As defendants' motion shows, the defendantgtstoio dismiss this claim on Rule
12(b)(6) grounds. Summary judgment was raised fgndiants as an optional means of
resolution of this dispute only if the Court sholdiéem it necessary to consider additional
matters outside the pleadings," as required by R2(b) of the Federal Rules of Civil
Procedure. (Mot. [4], at 6.)

[5] Even if such a fact were to be held against pelimg arbitration, two facts undermine
this position. First, as the Court has previousdyesl, there is no strict requirement within
this Circuit that a motion for summary judgment siitaites per se "active participation” in a
lawsuit. See supra note 3, and accompanying texbi®l, at the very least, the motion to
dismiss seeking in the alternative to move for samynjudgment or to compel arbitration is
an ambiguous act, which must be resolved in favarlmtration. Moses H. Cone, 460 U.S. at
24-25, 103 S.Ct. 927.

[6] As the D.C. Circuit has stated, though the €@minot required to find a showing of
prejudice in order to establish that the party seghrbitration waived its right to arbitrate, it
may certainly consider whether prejudice existesolving an issue of waiver. National
Foundation, 821 F.2d at 777.

[7] See Mitsubishi Motors Corp. v. Soler ChrysldysRouth, Inc., 473 U.S. 614, 626, 105
S.Ct. 3346, 87 L.Ed.2d 444 (1985) ("[Q]uestionadtitrability must be addressed with a
healthy regard for the federal policy favoring &ndion.").

[8] The arbitration clause specifically states thah, and in respect of; such arbitration, the
Laws of the State of California, USA shall applyated govern this Agreement, its
interpretation, and performance.”

[9] To wit: (1) agreement in writing; (2) arbitrati in the territory of a N.Y. Convention
signatory; (3) agreement arises out of a commeleigl relationship; and (4) at least one
party to the agreement is not an American citizen.

[10] To be clear, though the parties have, to aekdramed this issue as one of preemption,
the issue in this case is not a matter of preemptéere this a matter of simple preemption,
there would be no question that federal law wogldlyabecause the FAA governs any
"written provision in any . . . contract evidenciagransaction involving commerce to settle
by arbitration a controversy thereafter arising@usuch contract or transaction. . . ." 9
U.S.C. 8§ 2. As the United States Constitution stadevalid federal law preempts those state
laws that purport to regulate the same issue. S8e@bnst. Art. VI. But rather, as the
Supreme Court has found, arbitration is a matt@oatract. Therefore, the issue before the
Court is a matter of contract construction.

[11] These decisions also conclude that Volt ippwsite to decisions on whether a generic
choice-of-law provision should be interpreted,tss $upreme Court was under an obligation
in Volt to defer to state court constructions af/pte agreement outside of a federal law
context. Cf. Mastrobuono, 514 U.S. at 60, 115 S1212 (stating that the Volt Court did not
construe the contract at issue de novo, but raitiait "deferred to the California court's
construction of its own state law"). For this reasthe above-listed Courts of Appeals found
that the holding in Mastrobuono is not inconsistgith Volt, and that Mastrobuono provides
the most appropriate test to determine the applitabf a generic choice-of-law clause
invoking state law in a case invoking federal agtibn issues. See Various cases listed



supra, accompanying this footnote. This Court agvath the rationale of these Courts of
Appeals.

[12] The only domestic connection with betweenpbeies and the agreement, is the fact
that the defendants are incorporated in Washind@h,and that they engaged in telephone
calls from Washington, DC abroad during the cowfshe hostage negotiations.

[13] The Court recognizes that the D.C. Circuitrfdun Ekstrom v. Value Health, Inc., 68
F.3d 1391 (D.C.Cir.1995), that a generic choicéaof-clause invoking Connecticut state law
dictated that the parties intended for Connectdintiitation period to apply. The D.C.
Circuit's decision in Ekstrom, however, is distirgable from the present case for three
reasons. First, the decision was based solely timo8upreme Court's decision in Volt. It
was made without reference to, or consideratiodMafstrobuono, which by the Supreme
Court's own admission in that case, significarithjits the holding in Volt as far as
determining the applicability of a generic choiddaw clause in the context of federal law.
See Ekstrom, 68 F.3d at 1395. Second, the dedisiapply state law in Ekstrom was made
within the context of preemption, which does nqgtlgpn this case. See id. Finally, the D.C.
Circuit's decision was based in part upon thetfaatt a "reasonable relationship” existed
between Connecticut law and the parties' dispattéhd present case, by contrast, there is
absolutely no connection or relationship betweenpidrties' dispute and California.
Therefore, the Court finds that the D.C. Circuitdding in Ekstrom is inapposite to the
determination made in this case.

[14] The terms of the arbitration agreement state/‘controversy or claim aris[ing] out of
this Assignment Agreement or the breach hereah anly other way related hereto or
otherwise related to or arising out of" Mr. Khaafaployment with the company "shall be
settled exclusively by arbitration. . . ." July 2803 Decl. of Carlos A. Munoz. As the
Second Circuit Court of Appeals has found, a clguregiding for the arbitration of any

claim or controversy arising out of or relatinghe agreement is "the paradigm of a broad
clause.” Collins & Aikman Products Co. v. Buildiggstems, Inc., 58 F.3d 16, 20 (2d
Cir.1995). Therefore, the Court finds that the laage of this arbitration agreement is
sufficiently broad as to encompass all of the altegs set forth in the Complaint. Therefore,
the allegations are all governed by the N.Y. Cotiean

[15] See Ledee, 684 F.2d at 187 n. 10 (citing Fevr$®8 F.2d at 973-74).
[16] Moreover, the plaintiffs aver that, upon infaation and belief, all of the corporate
defendants are either direct or indirect subsidsaaf defendant Parsons Corporation.

Further, throughout the Complaint the plaintiffsrooonly refer to the corporate defendants
collectively, instead of as individual entities.
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