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MEMORANDUM OPINION AND ORDER
CHAMBERS, District Judge.

Pending before the Court is Defendants' Motion aan@el Arbitration and Stay Claims. The
Court DENIES the Motion. Also, Plaintiffs soughaile to file a surreply to Defendants'
Reply. The Court GRANTS Plaintiffs’ Motion and hasiewed Plaintiffs’ Surreply in
making the determination on the issue of what lpplias in this controversy.

Background

The case before the Court relates to a seriesitgfriational and national) agreements
between Plaintiffs and Bannai, acting as a prinapeabehalf of several companies. The
Motion relates only to one agreement between RiaBanham Business Corp. ("Bonham”)
and Northgate Distribution Services Limited ("Nay#te"). The agreement was executed by
Mr. Neofytos Savvidis for Bonham and by Mr. BanfwiNorthgate, acting as a principal for
Northgate. The Northgate Ore Agreement (also redeto as the "West Virginia Ore
Agreement") provides for the sale of ore by Nortega Bonham. The Agreement includes
an arbitration clause, requiring the arbitratioralbiclaims relating to the Agreement in
London. There is also a choice of law provisiothi@ clause dictating English law will be
applied in arbitration. Bonham sued Bannai for dk/@and unjust enrichment based on the
Northgate Ore Agreement. Northgate is not a defeinidethis action.

Bannai moves the Court to compel arbitration undisragreement for counts 11l for fraud
and IV for unjust enrichment in the Complaint. Banhobjects to arbitration on two
grounds. First, Bonham states that Bannai was pattg to the Agreement and, as a non-
signatory, lacks standing to compel arbitratiorcdel, even if the Court finds Bannai has
standing, the arbitration clause does not coverdfiand unjust enrichment claims. Bonham
urges the Court to apply English law, which doessraocognize the rights of non-signatories



to compel arbitration and applies arbitration césusarrowly and would not include claims
under counts Il and IV.

Discussion
A. Choice of Law:

The first issue to address is the choice of lawigion in resolving both challenges by
Bonham. Defendants argue federal law applies testhee of standing, and Plaintiffs argue
English law applies as per the choice of law priovisSince the laws allow completely
opposite determinations of the issues, the chditaworuling becomes dispositive as to
whether Bannai has standing and whether the aibiiralause covers the claims in counts

[l and IV of the Complaint. If United States fedelaw applies, Bannai has standing and the
claims would be arbitrable; if English law applles does not have standing and the
arbitration clause would not apply to the dispuethe complaint.

The parties to the Northgate Ore Agreement detexdhihat English law would apply to any
arbitration. The Federal Arbitration Act ("FAA") drthe Convention on the Recognition and
Enforcement of Foreign Arbitral Awards ("The Contien") do not preempt the agreement
587 of the parties to have English law govern tiération. In fact, the policy of favoring
arbitration under the FAA is not meant to favorblation under a certain set of procedural
rules; the federal policy is simply to ensure théoeceability, according to their terms, of
private agreements to arbitrate.” Volt Info. SeisBd. of Trs., 489 U.S. 468, 476, 109 S.Ct.
1248, 103 L.Ed.2d 488 (1989). The parties in tigikament chose English law to govern and
the FAA "simply requires courts to enforce privgteegotiated agreements to arbitrate, like
other contracts, in accordance with their termsltVhfo. Scis., 489 U.S. at 478, 109 S.Ct.
1248. The decision to enforce a choice of law wiovi should not be dependant on an
outcome determinative review; the law chosen wellsed, "even if the result is that
arbitration is stayed where the [FAA] would othesevpermit it to go forward." Volt Info.
Scis., 489 U.S. at 479, 109 S.Ct. 1248. The intemnal basis of this contract does not hinder
the Court from using the choice of law provisiohelcomplexities of international
agreements and uncertainties about what law wilyagncourages the parties to decide the
terms in advance. The courts must abide by thermetations of the parties as to location
and application of law:

An agreement to arbitrate before a specified tr@bis) in effect, a specialized kind of forum-
selection clause that posits not only the situsudfbut also the procedure to be used in
resolving the dispute. The invalidation of suchagreement in the case before us would not
only allow the respondent to repudiate its solemompse but would, as well, reflect a
"parochial concept that all disputes must be resblinder our laws and in our courts. . . .
We cannot have trade and commerce in world maggetsnternational waters exclusively
on our terms, governed by our laws, and resolvedircourts.”

Scherk v. Alberto-Culver Co., 417 U.S. 506, 51930@t. 2449, 41 L.Ed.2d 270 (1974). The
arbitration agreement must be interpreted usindigmnaw.

B. Bannai's Standing as Non-Signatory:
The Court must address whether Bannai has statalicgmpel Bonham to arbitrate.

Plaintiffs cite a case that has a similar factgratto the current case. The Second Circuit
applied Swiss law to an arbitration clause undemnace of law provision, when the Court



determined that a non-signatory to an agreemendtl caad compel arbitration under Swiss
law. Motorola Credit Corp. v. Uzan, 388 F.3d 39,(8d Cir.2004).

Foreign law can be used by the Court, when a party

give[s] notice by pleadings or other reasonablét@minotice. The court, in determining
foreign law, may consider any relevant materiad@urce, including testimony, whether or
not submitted by a party or admissible under thaéeFa Rules of Evidence. The court's
determination shall be treated as a ruling on &t of law.

Fed.R.Civ.P. 44.1. Plaintiffs bear the "burdenas$ing the issue that foreign law may apply
in an action, and the burden of adequately profongign law to enable the court to apply it
in a particular case." Bel-Ray Co. v. Chemrite Lid®1 F.3d 435, 440-41 (3d Cir.1999).
Plaintiffs submitted an expert declaration by Phitiiches and Roger Kennell ("Expert
Declaration™), barristers in the United Kingdom,tbe application of English law in
determining whether Bannai can compel arbitratioth @hether the claims are subject to
arbitration in England.

The Expert Declaration states that English law wadt allow a non-signatory to compel
arbitration. Since Defendants relied solely onalgument that Federal 588 law applies, they
have not submitted any memoranda to argue Plahiiferpretation of law is incorrect.

English arbitration law is governed by the Arbitbat Act 1996. Plaintiffs’ experts state that it
is a general principle of arbitration law that #greement only binds the parties to the
agreement to arbitration. (Expert Decl. 1 14).mRits' experts cite Mercantile & General
Reinsurance Co. Plc v. London Assurance (3rd NoezrhB89) (unreported) as a rare case
brought by a non-signatory. (Expert Decl. § 15, Ex.That court does not discuss the issues
in detail although it appears clear only partiethtwagreement are liable under the
agreement.

There are three exceptions to the general Engtislgiple that only signatories to the
agreement have standing to force arbitration: agesection 82(c) of the Arbitration Act
1996 and The Contract (Rights of Third Parties) 2&99. (Expert Decl. § 17). Bannai did
not assert any of the exceptions, and after revigwhe Expert Declaration it is clear the
exceptions would not apply in this case.[1]

Under English law Bannai lacks standing to compleitration.
C. Arbitration Agreement's Coverage of Claims:

Although, the Court need not consider whether couhtind IV of the Complaint would be
arbitrable in English law since Bannai lacks stagga review of the Expert Declaration
provides evidence that English law would read &nistration clause narrowly. The clause
provides that should "any differences or questiansarise between the parties as to the
construction, meaning or effect of this agreemengs to the rights, obligations or liabilities
of either party hereunder” then such questionsheilarbitrated. (Def.Mot., Ex. 1). There are
two sets of claims that can be considered undearbigration clause: first, claims relating to
the "construction, meaning or effect of [the] agneat,” and second, claims relating to the
parties™rights, obligations or liabilities herew@nd



Under English law the Court should review the wigdof the arbitration clause and whether
there is a sufficient connection between the claamd agreement containing the arbitration
clause. (Expert Decl. 11 47-48). When the arbdratlause is broadly written, as applying to
all claims "in connection with" the contract, thedlish Courts have extended the clause to
include misrepresentation or negligent misrepredemt claims. (Expert Decl. 1 48-49). The
language in the arbitration clause before the Gsurbt broad. Instead, it details specifically
what claims it covers and does not appear to Havértoad language.

589 The first set of claims that the clause coplolyto, relate to the "construction, meaning
or effect” of the Agreement such as to contraatiains. The Expert Declaration does
indicate that the clause could apply to a misrepregion claim under count lll, if the
Agreement could be rescinded. (Expert Decl. 1@945the Agreement could be rescinded,
the "effect" of the Agreement might be at issuéhmalleged misrepresentation by Bannai.
Since the claim seeks damages and not a rescisfsiba Agreement, the claims would not
be covered. (Expert Decl. T 50). Also, count I\g ttaim of unjust enrichment, would not be
covered under this section of the arbitration aaus

The second set of claims that the clause couldyappklates to the parties’ "rights,
obligations or liabilities hereunder.” Plaintifestperts indicate there is not case law on how
narrowly or broadly the English Courts would extéhdreunder” and they interpret it to be
equivalent to "under the agreement" as opposedubdf the agreement.” (Expert Decl. 11
53-54). Black's Law Dictionary defines "hereundas™[l]ater in this document” and "[i]n
accordance with this document.” Black's Law Dictign(8th ed.2004). Plaintiffs' experts'
determination of the equivalent term appears apat In English law "[i]t is generally
accepted that clauses which refer to disputesngrisinder' the contract refer only to those
disputes which may arise regarding the rights d@idations created by the contract itself,
rather than a wider class of disputes.” (ExpertlDE64) (citing Ashville Investment v.
Elmer Contractor Ltd. [1989] Q.B. 488). Plaintiféstperts further discuss that the intentions
of the parties could not have been for the arbinatlause to cover claims against Bannai
specifically when a parallel claim was not filechagst Northgate. (Expert Decl. 1 59-62).
Although there is room for interpreting the clabseadly, the Court sees the clause as
drafted narrowly to apply in specific situationsmagrounded in contract law and relating
only to specific parties to the Northgate Ore Agmneet. It is not at all clear that a claim of
fraud against Bannai was ever contemplated as loeveyed in the arbitration agreement.

The arbitration clause, under the choice of law/sion, does not extend to claims by
Bonham against Bannai under the Northgate Ore Aggee

Conclusion

For the aforementioned reasons Defendants' Motid@@oimpel Arbitration and Stay Claims
is DENIED. Plaintiffs' Motion for Leave to File Seply is GRANTED. The Court

DIRECTS the Clerk to send a copy of this Orderdonsel of record and any unrepresented
parties.

[1] The agency exception does not apply since tisene evidence that Northgate was acting
as Bannai's agent and contracting on behalf of 8iafigxpert Decl. § 19). Section 82(c)
exception refers to a party in the agreement ag fJanson claiming under or through a party
to the agreement.” (Expert Decl. § 21, Ex. E). éttan v. Harris (5th March 2001)
(unreported), Letton was the "controlling mind" wéxecuted the agreement on behalf of a



company and that court did not allow him to be celigal to arbitrate as a party under
section 82(c)'s language since "he and the comppawy separate legal personalities."
(Expert Decl. 11 22-25, Ex. F). The final exceptimone found under The Contract (Rights
of Third Parties) Act 1999 that allows a third paxi enforce a contact, with an arbitration
clause. The third party is given this right, if tentract "expressly provides" for enforcement
by a third party or the terms of the contract "muitf) to confer a benefit on him." The
Northgate Agreement does not provide expresslyhi@enforcement by a third party, nor
does it confer a benefit on a third party. (Exfetl. 17 40-44).
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