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STORY, District Judge.

Plaintiff Goshawk Dedicated Ltd. ("Goshawk"), ati& insurance underwriting company,
brought this action against Defendant Portsmouttie€ggent Company I, Inc. ("PSC"), a
Georgia-based investment company, seeking a cailet compelling arbitration, and. in the
alternative, alleging fraud against PSC in the prement of an insurance policy. (See Pl.'s
Compl. [1-1].) This case comes before the Courbefendant's Motion to Dismiss [10] and
Plaintiff's Motion to Compel Arbitration [18]. Fdhe reasons that follow, the Court
concludes that the Convention on the Recogniti@hEamforcement of Foreign Arbitral
Awards requires arbitration in this case. Accortiinthe Court grants Plaintiffs Motion to
Compel Arbitration. The Court also concludes thatissues raised by PSC in its Motion to
Dismiss are proper for arbitrators, and not ther€do decide. Accordingly, the Court denies
Defendant's Motion to Dismiss.

Background

This case arises out of a cost contingent insurpabiey entered into between the parties in
January 1999, under which Goshawk insured PSC stgasses related to PSC's investment
in the secondary life insurance market. (See Eta Rl.'s Compl. [hereinafter "CCI Policy"]
[1-2] ). Before turning to the merits of the pasti®lotions, the Court briefly reviews and
accepts as true the factual allegations contaméioei Complaint.

In January 1999, PSC, as a substantial part bligsess, invested in the secondary life
insurance market by purchasing life insurance pditrom individual life insureds. In a
typical transaction, PSC made a lump sum paymeatite insured, and in return took over
the life 1297 insured's policy by paying the renragpremiums due on that policy (usually
up to the death of the life insured) and then rangiits proceeds upon the death of the life
insured.



As a part of each transaction, PSC analyzed tletylike expectancy of the life insured to
determine the value of the policy.[1] To this eR&C contracted with American Viatical
Services, LLC ("AVS") to obtain life expectancy E€L) evaluations that predicted, through
medical record analysis, the remaining longevityheflife insured. PSC used these LEs to
evaluate the life insurance policies it purchasedl later to procure insurance from
Goshawk.

Because PSC bore the risk that any individualifigeired would live substantially longer
than predicted by an LE — which would consequetdliyse PSC a significant loss — PSC
entered into a contingent cost insurance ("CClticgavith Goshawk in January 1999 to
mitigate against that risk. Under the CCI PolicpsBBawk insured PSC against the risk that
any individual on a covered life insurance policyuld outlive his or her life expectancy
beyond a specified period of time. Thus, the CQidyaequired PSC to provide Goshawk
with the LEs connected to PSC's life insurancestments to determine when insurance
coverage would be triggered.

In addition to outlining the terms of the agreemeaetiveen PSC and Goshawk, the CCI
Policy contains an arbitration clause purportingeiguire arbitration in London, England.
The Arbitration Clause provides: "All disputes afifferences arising under or in connection
with this Policy shall be referred to arbitratiomder ARIAS Arbitration Rules ... The seat of
arbitration shall be London, England.” (See CClid@plArbitration Clause, 9-10.) The CCI
Policy also contains a choice-oflaw provision, whppovides: "This policy shall be subject
to the Laws of England.” (See CCI Policy, Conditip9.)

On April 22, 1999, approximately three months affter parties entered into the CCI Policy,
PSC assigned all of its interest in the CCI PalciROP, Inc. Several years later, Goshawk
began incurring significant losses relating to @@l Policy, and concluded that PSC had
fraudulently manipulated the LEs it provided to Gask to recover greater insurance
proceeds. This action followed.

Discussion
l. Plaintiff's Motion to Compel Arbitration

Goshawk moves this Court to compel arbitration pans to the arbitration clause contained
in the CCI Policy. PSC, seeking to avoid arbitnatom foreign soil, raises two defenses to
enforcement. First, PSC argues that an agreemanbitoate no longer exists between PSC
and Goshawk. Specifically, PSC argues that itgassent to ROP, Inc. of its interest in the
CCI Policy in April 1999 constituted a novation @ndseorgia law, which extinguished

PSC's obligation to arbitrate under its originalesgnent with Goshawk. Second, PSC argues
that, assuming that an arbitration agreement exists in any event, unenforceable under
0.C.G.A. 8 9-9-2, which renders arbitration clauseissurance contracts void as against
public 1298 policy. The Court addresses each of #&htentions in turn.

A. The "Existence" of an. Agreement to Arbitrate

As stated, PSC argues that, as a result of itd AP89 novation of its CCI Policy with
Goshawk, it is discharged from any obligation toitaate because the agreement between
Goshawk and PSC no longer exists. In response,a@dstioes not dispute that PSC's
assignment to ROM, Inc. constituted a novationtelad, Goshawk argues that its original



agreement to arbitrate survives the parties' nomatind continues to control any dispute
arising out of the performance of its original agrent with PSC. For the reasons provided
below, the Court agrees with Goshawk's contentr@hancludes that the arbitration clause
in the parties’ original agreement remains in effec

1. Applicable Law

As an initial matter, the parties dispute -whetBeglish or Georgia law applies in
determining the effect of a novation on a prioreggnent to arbitrate.

On a motion to compel arbitration, courts may cdesscertain issues relating to the
enforceability of an arbitration agreement wherhsggestions are not within the body of
substantive questions reserved for resolution birators. See Love v. Money Tree, Inc.,
279 Ga. 476, 614 S.E.2d 47, 50 & n. 15 (2005) (hglthat the question of aibitrability "is,
not an issue that goes to the merits of the padederlying dispute, but instead ... may be
decided by a court"); see also AT & T Techs., indcCommc'ns Workers of Am., 475 U.S.
643, 649, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986(&ss the parties clearly and
unmistakably provide otherwise, the question of tivbethe parties agreed to arbitrate is to
be decided by the court, not the arbitrator.");&#em. Trading Corp. v. I.C.P. Cocoa, Inc.,
629 F.2d 1282, 1288-89 (7th Cir.1980) (reversimg trourt for failing to consider the
threshold question of whether valid agreement bitrate existed in light of one party's
contention that contract was novated). IndeedStgreme Court recently reaffirmed that it
is for courts, not arbitrators, to decide "whetther parties have a valid arbitration agreement
at all." Green Tree Fin. Corp. v. Bazzle, 539 UL#4, 452, 123 S.Ct. 2402, 156 L.Ed.2d 414
(2003); see also Terminix Int'l Co. v. Palmer Raridl. P'ship, 432 F.3d 1327, 1331 (11th
Cir.2005).

It is equally clear that courts examining threshipliéstions of contractual formation must
apply state law in determining whether an agreenweatbitrate exists. See Caley v.
Gulfstream Aerospace Corp., 428 F.3d 1359, 1368 (Cir.2005); see also Perry v. Thomas,
482 U.S. 483, 492 n. 9, 107 S.Ct. 2520, 96 L.E4241(1987) (stating that, on a motion to
compel arbitration, "state law, whether of legisiator judicial origin, is applicable if that
law arose to govern issues concerning the validigyocability, and enforceability of
contracts generally”). Therefore, even where patigeve included a choice-of-law provision,
Georgia courts have applied Georgia law in detemgiwhether an arbitration agreement is
enforceable in the first instance. See Cont'l Gw. v. Equity Residential Props. Trust, 255
Ga.App. 445, 565 S.E.2d 603, 604-05 (2002) (conctuthat, despite lllinois choice-of-law
provision in insurance agreement, Georgia law adliett question of whether provision was
enforceable under public policy of Georgia).

Applying these principles to the case at bar, tbharCconcludes, that Georgia law applies in
determining whether the 1299 parties' novationngxtished their agreement to arbitrate.
Although the CCI Palicy calls for the applicatiohEnglish law, PSC's contractual defense
of novation concerns the question of whether advadireement to arbitrate exists. It requires
the Court, at the threshold, to determine the atbitity of the dispute in light of a defense
raised under general principles of contract lawsihAsh, Georgia law controls.[2]

2. Novation Does not Extinguish Obligation to Arbate



Having concluded that Georgia law controls thd filesfense raised by PSC, the Court turns
to examine what appears to be a question of firpptéssion in Georgia: whether a novation
extinguishes the original parties' obligation tbiate disputes between one another. The
Court concludes that it does not.

Under Georgia's law of novation, "if new parties artroduced so as to change the person to
whom the obligation is due, the original contracai an end.” O.C.G.A. § 13-4-5. PSC
argues that, because its contract with Goshawknaaated and is therefore "at an end," its
arbitration agreement within that contract has memlarly extinguished. While the text of
Georgia's novation statute may give superficialeabpo PSC's contention, two principal
considerations convince this Court that, despiteation, the arbitration clause in the CCI
Policy nonetheless remains in effect as to disparisgng out of that agreement.

First, although no Georgia case has consideredftlet of a novation on a prior agreement
to arbitrate, it appears that all courts which hdivectly addressed the issue have held that,
absent a showing that the parties specificallyedjte retroactively rescind or terminate the
arbitration agreement itself, an arbitration agreetgenerally survives novation and remains
enforceable against an original party. Compare Bdrkm., N.A. v. Diamond State Ins. Co.,
No. 1 Civ. 0645LMMGWG, 2002 WL 31720328, at *3 (Y. Dec. 4, 2002) ("Although

a novation agreement generally terminates priotraots between parties, the novation
agreement here does not preclude arbitration osthees. The facts that give rise to these
issues occurred between [the parties] in relataihé formation of the original reinsurance
contract and therefore are not affected by the thmvagreement."); See Nat'l R.R. Passenger
Corp. v. Boston & Maine Corp., 850 F.2d 756, 764GITir. 1988) (holding that broad
arbitration clause creates presumption that agreetaarbitrate outlives performance of
contract and thus subsequent novation did not esase prior agreement to arbitrate);
Rainbow Invs., Inc. v. Super 8 Motels, Inc., 97Supp. 1387, 1391 (M.D.Ala. 1997)
(enforcing arbitration clause over party's contamthat subsequent agreement extinguished
arbitration clause); Primex Int'l Corp. v. Wal-M&tores, 89 N.Y.2d 594, 657 N.Y.S.2d 385,
679 N.E.2d 624, 628 (1997) (holding that arbitnatobause survived expiration of agreement
and formation of new agreement with merger claumskvathout arbitration clause); Otan

Inv., LLC v. Trans Pac. Trading, Ltd., No. CO5-21BR, 2006 WL 1075225, at *3
(W.D.Wash. Apr. 20, 2006) with Goss-Reid Assoc. incTekniko Licensing. Corp., 54
Fed.Appx. 405 (5th Cir.2002) (concluding that setagreement among parties to original
contract, which contained no arbitration clause BB@D stated that "[t]his agreement
supersedes all prior agreements," specificallyineled the parties' prior arbitration
agreement contained in the original contract). Beed”SC has pointed to no language in the
parties' novation agreement which would indicatd the parties specifically intended to
rescind their original agreement to arbitrate , wegght of authority suggests that the original
agreement to arbitrate remains enforceable.[3]

Moreover, it is well settled that an arbitratioause may be enforced after the termination of
a contract. See Montgomery Mailers' Union No. 12Advertiser Co., 827 F.2d 709, 712
(11th Cir.1987) (citing Nolde Bros., Inc. v. Loddb. 358, Bakery & Confectionery Workers
Union, AFL-CIO, 430 U.S. 243, 252, 97 S.Ct. 106% l5Ed.2d 300 (1977)). As the Supreme
Court has reasoned, an arbitration provision mayiaelthe termination of a, contract
because it is a "structural provision" that relateremedies and dispute resolution, and not
an obligation concerning performance.: Litton Fninting Div., a Div. of Litton Bus. Sys.,
Inc. v. N.L.R.B., 501 U.S. 190, 208 & n. 3, 111 6.2215, 115 L.Ed.2d 177 (1991) (citing
Mendez v. Trustees of Boston Univ., 362 Mass. 283,N.E.2d 446, 448 (1972)); Nolde



Bros., Inc., 430 U.S. at 252, 97 S.Ct. 1067.[4]&se the effect of a novation is "to
terminate the old agreement and to substituteeaterone that is entirely new," Ebensberger
v. Sinclair 1301 Refining Co., 165 F.2d 803, 80th (Gir. 1948), the well-established rule
that contractual termination does not extinguislagreement to arbitrate thus applies with
equal force in the context of a novation. See Pxiimél Corp., 657 N.Y.S.2d 385, 679
N.E.2d at 628 (reasoning that rules of termina#ipply similarly to novation).

PSC argues, however, that the plain language of®AC § 13-4-5, which provides that the
contract is "at an end," requires a different re®uit O.C.G.A. § 13-4-5 is not at odds with
the weight of authorities discussed above, or #reegal rule that contractual termination
does not extinguish an agreement to arbitrateh@aontrary, O.C.G.A. 8§ 13-4-5 codifies the
principle that the effect of a novation on an adtion clause is equivalent to the effect of
contractual termination. Id. Under the rules ofrtgration outlined above, arbitration
agreements are presumed to survive the terminatiarcontract. Because PSC has failed to
overcome this presumption by demonstrating thaptrées specifically agreed to rescind
their original agreement to arbitrate, the Cournatodes that an agreement to arbitrate exists
between PSC and Goshawk.

B. The "Validity and Enforceability" of the Agreemteto Arbitrate

Having concluded that an agreement to arbitratetgxihe Court turns to examine whether it
is valid and enforceable. In its second contentRC argues that the arbitration clause in the
CCI Policy is. unenforceable because O.C.G.A. 8X€)(3), as applied through the
McCarran-Ferguson Act, 15 U.S.C. § 1012(b), rentersarbitration clause in the CCI

Policy void. See O.C.G.A. 8§ 9-9-2(c)(3) (prohibgianforcement of arbitration agreements
in insurance contracts). In response, Goshawk artiia neither Georgia law nor the
McCarran-Ferguson Act governs the arbitration agesg at issue here because it comprises
an international agreement. Rather, Goshawk coattvad the United Nations Convention

on the Recognition and Enforcement of Foreign Aabifwards, opened for signature June
10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 3 (the "Garion™), and its implementing
legislation, 9 U.S.C. 88 202-208 (2002) (the "Cartien Act"), control the parties'

agreement and require its enforcement.

As a matter of first impression in this distridtetCourt concludes that the Convention
supersedes the McCarran-Ferguson Act and warfamesnforcement of the agreement at
issue here.

1. Background Law
a. Domestic Law Applicable to Insurance Contracts

Under the McCarran-Ferguson Act, 15 U.S.C. § 1(t19¢q., state laws that regulate the
business of insurance generally take precedenadederal laws which are not specifically
applicable to the business of insurance and whasie the effect of impairing state insurance
laws. The McCarran-Ferguson Act provides in pertirpart:

No act of Congress shall be construed to invalidatpair, or supersede any law enacted by
any State for the purpose of regulating the busiméssurance ... unless such Act
specifically relates to the business of insurance..

15 U.S.C. § 1012(b).



Congress enacted the McCarran-Ferguson Act in i®@4®store the supremacy of the States
in the realm of 1302 insurance regulation."[5] LD@pt. of Treasury v. Fabe, 508 U.S. 491,
500, 113 S.Ct. 2202, 124 L.Ed.2d 449 (1993). Th€Mcan-Ferguson Act leaves insurance
regulation to the states, and "ensure[s] that tddgatutes not identified in the Act or not yet
enacted would not automatically override staterasce regulation.” Humana Inc. v.

Forsyth, 525 U.S. 299, 306, 119 S.Ct. 710, 142 R2&d53 (1999). Congress, "[b]elieving
that the business of insurance is "a local mattegekplicitly intended the. McCarran-
Ferguson Act to restore state taxing and regulgiovyers over the insurance business." W.
& S. Life Ins. Co. v. State Bd. of Equalization@él., 451 U.S. 648, 654, 101 S.Ct. 2070, 68
L.Ed.2d 514 (1981) (citing H.R.Rep. No. 143, 79tnG., 1st Sess., 2 (1945)). Indeed, "the
Act does not seek to insulate state insurance aégualfrom the reach of all federal law," but
rather, "it seeks to protect state regulation prilpagainst inadvertent federal intrusion —
say, through enactment of a federal statute tratribees an affected activity in broad, general
terms, of which the insurance business happensristitute one part." Barnett Bank of
Marion County, NA. v. Nelson, 517 U.S. 25, 39, 436 S.Ct. 1103, 134 L.Ed.2d 237 (1996).

Under Georgia law, arbitration clauses in insuracar@racts are generally not enforceable.
See O.C.G.A. 8 9-9-2(c)(3) (stating that the GeAgyibitration Code shall not apply to
“[a]ny contract of insurance").[6]

Both the Eleventh Circuit and Georgia Supreme Caaently addressed the question of
whether, by operation of the McCarran-Ferguson &eiprgia's antiarbitration provision
"reverse preempts” the Federal Arbitration Act, 8¢eS.C. 8§ 1 et seq ("FAA"), which
would otherwise require the enforcement of arbdrabgreements in insurance contracts.
See McKnight v. Chicago Title Ins. Co., 358 F.3d §b1th Cir.2004); Love v. Money Tree,
Inc., 279 Ga. 476, 614 S.E.2d 47 (2005). Both soewhcluded that, because O.C.G.A. § 9-
9-2(c)(3) was "enacted ... for the purpose of ratjud) the business of insurance," it reverse
preempts the FAA under the McCarran-Ferguson Aex. I8cKnight, 358 F.3d at 858-59;
Love, 614 S.E.2d at 50. Thus, it is clear thatpdeghe FAA's strong policy favoring the
enforcement of arbitration agreements, arbitratiaases in insurance contracts — at least in
the domestic context — are generally unenforcembl&eorgia.

b. The Convention on the Recognition and EnforcdéragRoreign Arbitral Awards

Goshawk argues that, despite Georgia's prohibd@roarbitration agreements in insurance
contracts, the parties' agreement is neverthefdssceable because it involves international,
and not domestic, commerce. Relying on a numbdrstfict court cases, Goshawk argues
that the McCarran-Ferguson Act applies only to detmexgreements, and thus the
Convention 1303 on the Recognition of Foreign AdbiAwards controls. See, e.g., Inre
Arbitration Between England Ship Owners Mut. InssA (Luxembourg) & Am. Marine
Corp., No. 91-3645, 1992 WL 37700, at *4-5 (E.D.Eab. 18, 1992) ("The McCarran-
Ferguson Act does not apply to contracts made uh@eConvention, as it was intended to
apply only to interstate commerce, not to foreigmmerce. Likewise, the Convention makes
clear that it does not apply to purely interstagpdtes.” (citing Triton Lines, Inc. v.
Steamship Mut. Underwriting Assoc., 707 F.Supp., 27B-79 (S.D.Tex.1989))).[7]
Although this Court declines to adopt the reasowing/est of England Ship Owners, the
Court concludes that the Convention supersedeiti@arran-Ferguson Act and thus
requires arbitration in this case.[8]



The Convention and its implementing legislationaageneral matter, require the
enforcement of international arbitration agreemeftscle Il of the Convention provides in
pertinent part:

Each Contracting State shall recognize an agreemewiting under which the parties
undertake to submit to arbitration all or any diéfieces ... concerning a subject matter
capable of settlement by arbitration.... The cofid Contracting State, when seized of an
action in, a matter in respect to which the parti@ge made an agreement within the meaning
of this article, shall, at the request of one &f plarties, refer the parties to arbitration, unless
it finds that the said agreement is null and voidperative or incapable of being performed.
Convention, art. Il.

Congress's implementing legislation, which "wasspdsn 1970, provides in pertinent part:

An arbitration agreement ... which is consideredaamercial, including a transaction,
contract, or agreement described in section 2isttitte, falls under the Convention. An
agreement or award arising out of such a relatipnshich is entirely between citizens of
1304 the United States shall be deemed not taifaléer the Convention....

9 U.S.C. § 202.

The Convention, as incorporated into federal |aaiended "to encourage the recognition
and enforcement of commercial arbitration agreemeninternational contracts and to unify
the standards by which agreements to arbitratel@served and arbitral awards are enforced
in the signatory countries.” Scherk v. Alberto-Grl\Co., 417 U.S. 506, 520 & n. 15, 94

S.Ct. 2449, 2457, 41 L.Ed.2d 270 (1974). It "preyg] businesses with a widely used system
through which to obtain domestic enforcement aérinational commercial arbitration awards
resolving contract and other transactional dispueject only to minimal standards of
domestic judicial review for basic fairness andsistency with national public policy."

Indus. Risk Insurers v. M.A.N. Gutehoffnungshuttal¥, 141 F.3d 1434, 1441 (11th
Cir.1998) (citations and quotation omitted). "Asexercise of the Congress' treaty power and
as federal law, ‘[tlhe Convention must be enforaecbrding to its terms over all prior
inconsistent rules of law.™ Id. (citing Sedco, .IncPetroleos Mexicanos Mexican Nat'l Oil
Co. (Pemex), 767 F.2d 1140, 1145 (5th Cir. 1985)).

The Eleventh Circuit has recently defined a coudfs in deciding a motion to compel
arbitration under the Convention. See Bautistatar Sruises, 396 F.3d 1289, 1294 (11th
Cir.2005). Under Bautista, a district court mayyocdwnduct "a very limited inquiry.” 1d.
(citing Francisco v. STOLT ACHIEVEMENT MT, 293 F.&¥0, 273 (5th Cir.2002)). The
court must first determine whether four jurisdiob prerequisites to enforcement are met:
(1) an agreement in writing within the meaningte# Convention; (2) the agreement
provides for arbitration in the territory of a sajary of the Convention; (3) the agreement
arises out of a legal relationship, whether comtr@oor not, which is considered commercial,
and (4) a party to the agreement is not an Amerdaen, or that the commercial
relationship has some reasonable relation withavmeore foreign states. Id. at 1294-95 & n.
7 (citing Std. Bent Glass Corp. v. Glassrobots 33 F.3d 440, 449 (3d Cir.2003)).

If the four jurisdictional prerequisites are még tourt then must determine whether the
party opposing enforcement has any valid affirmetiefenses under the Convention. Id. The
affirmative defenses authorized by the Conventiaveha "limited scope,” see id. at 1302,
allowing parties to avoid arbitration only where #rbitration clause is "null and void,
inoperative or incapable of being performed” aséhterms are defined within the



Convention. Convention art. Il; see Bautista, 3%iFat 1302. If the four prerequisites are
met, and the party opposing enforcement has nd affirmative defense under the
Convention, then the district court "must ordertaation.” Id. at 1294-95.

2. The Convention Supersedes the McCarran-Ferglisbn

In view of the Eleventh Circuit's emphasis on thenpcy of the Convention, the Court
concludes that the Convention supersedes the Ma&G&erguson Act. In the first place, the
Eleventh Circuit's mandate that the "[tjhe Conwamtinust be enforced according to its terms
over all prior inconsistent rules of law," Ind. Rimsurers, 141 F.3d at 1441 (citations and
guotation omitted), leaves little room for couds¢cognize a defense under a federal law,
such as the McCarran-Ferguson Act, which was edaxter to the implementation of the
Convention and which has 1305 not been recognigedumiversal defense under the
Convention.[9]

Moreover, the Eleventh Circuit's reasoning in Bstateppears to similarly foreclose PSC's
defense under the McCarran-Ferguson Act. In Baytise Eleventh Circuit held that the
state-law defense of unconscionability is not aldé as a defense under the "null and void"
provision of the Convention. In doing so, the caxplained that the Convention's "null and
void" clause "limits the bases upon which an irdéional arbitration agreement may be
challenged to standard breach-of-contract defensestich as fraud, mistake, duress, and
waiver — "that can be applied neutrally on an iné&ional scale.” Bautista, 396 F.3d at 1302
(quoting DiMercurio v. Sphere Drake Ins. PLC, 202d-71, 79-80 (1st Cir.2000)).
Emphasizing "the unique circumstances of foreidpitiaation,” the court held that domestic
defenses to arbitration may only be recognized utideConvention "if there exists a
precise, universal definition ... that may be aggpkeffectively across the range of countries
that are parties to the Convention." Id. (citingddbishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 629, 105 S.Ct. 38%0l_.Ed.2d 444 (1985)). Because
unconscionability, the court concluded, is not fedse capable of universal application, it is
not recognized as a defense under the Conventlon. |

Significantly, Bautista refused to recognize tteesiaw defense of unconscionability even
though the defense is available under SectiontheoFAA as a defense to enforcement of a
domestic arbitration clause.[10] Thus, the could hieat this provision of the FAA, at least
with respect to international arbitration agreersgeist superseded by the provisions of the
Convention. Applying this reasoning, it is the viefthis Court that the Convention must
similarly supersede PSC's defense under O.C.G9292(c)(3). Although PSC contends that
the McCarran-Ferguson Act operates to carve oststiaite law defense despite the
Convention, Bautista implicitly rejected similaas®ning in concluding that the defense of
unconscionability, while normally available 1306denthe FAA, is nevertheless superseded
by the Convention in the context of internationdlimation agreements. For the same reason,
the McCarran-Ferguson Act's preservation of stegarance law defenses does not apply in
the context of international arbitration becausettxt of the Convention is supreme.

Finally, this Court's conclusion that the Conventiwevails over the McCarran-Ferguson Act
is consistent with the policies recognized in thaetext of international commerce that
strongly favor enforcement of arbitration claus&se, e.g., Lipcon v. Underwriters at
Lloyd's, London, 148 F.3d 1285, 1294 (11th Cir.19@®ting importance of respecting
international comity and ensuring the orderlinass predictability that are essential to any
international business transaction in enforcingrimational agreement). Indeed, on at least



three occasions, the Supreme Court has reliedeosttbng policy of international comity
and predictability in enforcing an internationategment. See Scherk, 417 U.S. at 516, 94
S.Ct. 2449; Mitsubishi Motors Corp., 473 U.S. 6145 S.Ct. 3346, 87 L.Ed.2d 444; Vimar
Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 55 BP8, 115 S.Ct. 2322, 132 L.Ed.2d
462 (1995). And on two of these occasions, the Clmas enforced an international
arbitration agreement even though a similar agreémeuld be unenforceable in the
domestic context. See Scherk, 417 U.S. at 516,04 3449; Mitsubishi Motors Corp., 473
U.S. 614, 105 S.Ct. 3346, 87 L.Ed.2d 444.

In Scherk, for example, the Supreme Court held thedpite Section 29 of the 1934
Securities Act, which was construed at the timeetaler arbitration agreements in securities
agreements void, an arbitration clause in a "tnlgrnational agreement” was nonetheless
enforceable because "[s]uch a contract involvesidenations and policies significantly
different” from those in the domestic context.dtl515, 94 S.Ct. 2449. Several years earlier,
the Supreme Court had held in Wilko v. Swan, 346.427, 74 S.Ct. 182, 98 L.Ed. 168
(1953), that predispute arbitration agreementgausties contracts were void under the no-
waiver provisions of the Securities Act.[11] Buet@ourt in Scherk distinguished the
international character of the agreement at issuleat case from the domestic agreement at
issue in Wilko. Scherk, 417 U.S. at 516-518, 94tS2@49. Because "in the absence of the
arbitration provision considerable uncertainty tedsat the time of the agreement, and still
exists, concerning the law applicable to the resmiuof disputes arising out of the contract,”
the Courtreasoned that an international agreemeabitrate is "an almost indispensable
precondition to achievement of the orderliness fanedictability essential to any international
business transaction.” Id. at 516, 94 S.Ct. 2440awbitration agreement, the Court reasoned,
also "obviates 1307 the danger that a dispute uhéesigreement might be submitted to a
forum hostile to the interests of one of the parteunfamiliar with the problem area
involved." Id. Finding it unnecessary to reachigsie of whether the Convention "would
require of its own force" that the arbitration agreent be enforced, the Court concluded that
those distinctly international concerns alone mgianforcement of the arbitration clause
at issue. Id. at 520 & n. 15, 94 S.Ct. 2449. TharCexplained:

A parochial refusal by the courts of one countrgmdorce an international arbitration
agreement would not only frustrate these purpdagsyould invite unseemly and mutually
destructive jockeying by the parties to securddaclitigation advantages. In the present
case, for example, it is not inconceivable th&adherk had anticipated that Alberto-Culver
would be able in this country to enjoin resort tbitation he might have sought an order in
France or some other country enjoining Alberto-@ulivom proceeding with its litigation in
the United States. Whatever recognition the caafrteis country might ultimately have
granted to the order of the foreign court, the gliagnosphere of such a legal no-man's-land
would surely damage the fabric of international coence and trade, and imperil the
willingness and ability of businessmen to enteo international commercial agreements.
Id. at 516-17, 94 S.Ct. 2449.

Several years later, in Mitsubishi Motors Corpe @ourt again enforced an international
agreement to arbitrate — even while assuming itlvaot be enforceable in the domestic
context. 473 U.S. at 629, 105 S.Ct. 3346. In thaecthe Court addressed whether a claim
under the Sherman Act alleging antitrust violationsld be litigated in an international
arbitral forum. The Second Circuit had held thathsa claim could not be brought in an
international arbitration forum because "the pemeapublic interest in enforcement of the
antitrust laws, and the nature of the claims thiaean such cases, combine to make ...



antitrust claims ... inappropriate for arbitratibtl. (citing Am. Safety Equip. Corp. v. J.P.
Maguire & Co., 391 F.2d 821 (2d Cir.1968)). Findihfunnecessary to assess the legitimacy
of the American Safety doctrine as applied to agesgs to arbitrate arising from domestic
transactions,” the Court held that the internatlioiéure of the transaction alone justified its
enforcement, even assuming its illegality in thendstic context. The Court explained:

[T]he concerns of international comity, respecttfog capacities of foreign and transactional
tribunals, and sensitivity to the need of the in&tilonal commercial system for predictability
in the resolution of disputes require that we erdédhe parties' agreement, even assuming
that a contrary result would be forthcoming in angstic context.

Id.

Relying on its previous decision in Scherk, the @admonished that "it will be necessary
for national courts to subordinate domestic notioiharbitrability to the international policy
favoring commercial arbitration.” Id. at 639.[12]

1308 Finally, in Vimar Seguros y Reaseguros, therGCenforced an international arbitration
clause in the context of a challenge to its enfalodéy under the Carriage of Goods by Sea
Act. 515 U.S. at 530, 115 S.Ct. 2322 (citing 46.0.8. § 1300 et seq.). In that case, the
Court interpreted a provision of the Carriage ob@®by Sea Act, which rendered void any
provision in maritime contracts that lessens tability of a carrier of goods, as not
conflicting with the FAA or the Convention. Statititat "it is the duty of the courts, absent a
clearly expressed congressional intention to timraoy, to regard ... two statutes [as]
capable of co-existence," id. at 533, 115 S.Ct228% Court relied, in part, on its decisions
in Scherk and Mitsubishi to find that the policyfavor of enforcing international agreements
counseled against construing the Carriage of Gbgdea, Act in a manner that rendered an
international arbitration clause unenforceable. Toeart admonished: "If the United States is
to be able to gain the benefits of internationabads and have a role as a trusted partner in
multilateral endeavors, its courts should be mastious before interpreting its domestic
legislation in such manner as to violate intermalaagreements.” Id. at 539, 115 S.Ct.
2322.[13]

1309 The Eleventh Circuit, sounding the drum ofeé8khMitsubishi Motors, and Vimar
Seguros, has also emphasized the policy of enfprnternational agreements despite an
asserted tension with domestic law.[14] In Lipcotunderwriters at Lloyd's, London, 148
F.3d 1285, 1294 (11th Cir.1998), for example, tlevénth Circuit joined seven other
circuits in holding that, despite "strong supparthe plain language of the anti-waiver
provisions" of the 1933 Securities Act for holdingernational choice-of-law clauses in
securities agreements unenforceable, "precedem@iny considerations” nevertheless
require their presumptive enforcement. Id. at 12920ming to its conclusion, the court
relied principally on the Supreme Court's treatn@nihternational agreements as "sui
generis," under "a framework designed specifichthe international commercial context.”
Id. at 1292, 1294. Thus, even though the Supremet®@as indicated that a clause
purporting to apply foreign law in a domestic séoes agreement would be invalid under the
Securities Act, see id. at 1294 (citing Shearson/Brpress, Inc. v. McMahon, 482 U.S. 220,
107 S.Ct. 2332, 96 L.Ed.2d 185 (1987)), the couttipcon distinguished that concern
because it was expressed in a case that "invohesdriforceability of an arbitration clause in
a domestic securities agreement.” Id. (emphasisiginal). Rather, because "[t]he Court
consistently has treated “truly international agreets' differently than domestic
transactions, which indisputably are subject toathie-waiver provisions of the securities



laws," the Eleventh Circuit concluded that the Estgthoice-of-law provision in the parties
international agreement was enforceable. Id.

In sum, several principles convince this Court thatConvention supersedes the McCarran-
Ferguson Act. First, the Eleventh Circuit has retoed that the Convention prevails over
previously enacted inconsistent rules of law. Sd¢time Eleventh Circuit has limited the
defenses available in international arbitratiothtmse recognized by the Convention. And
finally, the Supreme Court has repeatedly held tt@importance of international comity
and ensuring predictability 1310 and orderlinessiernational commerce warrant the
enforcement of international agreements to arlgif@ten in contexts where a similar
agreement would be unenforceable in the domestitegt In view of these authorities, the
Court concludes the Convention supersedes the Ma&-&erguson Act.

In coming to this conclusion, the Court does natpdhe reasoning of West of England Ship
Owners, which concluded that the McCarran-Fergusznas it was originally drafted, does
not apply to international agreements. 1992 WL 87 & *4-5. The court in West of England
Ship Owners relied principally on Triton, anothéstdct court decision, for the proposition
that the McCarran-Ferguson Act applies only torstege, and not to international,
agreements. However, as PSC correctly points gitgnrheld that a dispute between a
Bermuda insurance company and a Texas shipowneswimgect to arbitration, not because
of the domestic/international distinction, but &r entirely different reason. Triton held that
"[a] disputed claim is not the business of insuedrand thus Louisiana's anti-arbitration
insurance laws did not by operation of the McCa#ffarguson Act preempt the federal
policy in favor of arbitration.

Triton is thus in conflict with the Eleventh Cir¢sidecision in McKnight — which came to
the opposite conclusion in holding that O.C.G.&-8-2(c)(3) is a regulation of the business
of insurance and thus reverse preempts the FAAMBEaight, 358 F.3d at 858-59.
Moreover, Triton did not discuss the Conventioniady on it as authority, in enforcing the
parties' agreement. Indeed, that the arbitratioaeagent was international as opposed to
domestic appears to be of little significance ® ¢burt's decision in Triton. Triton therefore
provides an unstable foundation for the proposit@rwhich it was cited in West of
England. Ship Owners and its progeny — that the dh-Ferguson Act, by its own terms,
distinguishes between domestic and internationainserce. As such, the Court finds little
persuasive value in these cases.

Instead, as explained above, it is the view of @osirt that-whatever Congress's original
intent in adopting the McCarran-Ferguson Act-Cosgieesubsequent adoption of the
Convention, which expresses a strong internatipabty in favor of enforcing commercial
arbitration agreements and concomitantly limitsaffemative defenses to only those
universally recognized under the Convention, sigois state-based anti-arbitration defenses
otherwise available in the domestic context by afien of the McCarran-Ferguson Act.

2. The Parties' Arbitration Agreement is Enforcedbhder the Convention

Having concluded that the parties' arbitration agrent is controlled by the Convention, the
Court must now conduct its "very limited inquiry' determine whether arbitration is
required. Bautista, 396 F.3d at 1294. ApplyingBagitista inquiry to the case at bar, it is
clear that the Convention requires enforcemenh@farbitration agreement at issue. First, the
four jurisdictional prerequisites are met: (1) @€l Policy and its arbitration clause are in



writing; (2) the agreement calls for arbitrationEingland, a signatory of the Convention; (3)
the agreement arises out of a "commercial" ledatiomship; and (4) a party to the
agreement — namely, Goshawk — is a citizen of Brajend not the. United States. Indeed,
PSC has not disputed that all four prerequisitesrat in this case.

Moreover, PSC has not raised any internationalpliegble affirmative defense — 1311

such as fraud, mistake, duress, or waiver — thiagasgnized under the Convention. Rather,
PSC has rested its entire defense to enforcemethieaground that Georgia law, and not the
Convention, applies in this case by operation ef McCarran-Ferguson Act. Because PSC's
state law defense is outside the scope of thevadfive defenses allowed under the
Convention, and because the "very limited inqurgduired under Bautista forecloses any
consideration of PSC's defense, the Court concltidgghe international arbitration
agreement at issue in this case must be enforced.

In sum, the Court concludes that the Conventioesgues the McCarran-Ferguson Act and
requires arbitration in this case. Accordingly, Gask's Motion to Compel Arbitration is
hereby GRANTED.

[I. PSC's Motion to Dismiss

In view of this Court's decision to compel arbitvat the Court concludes that PSC's Motion
to. Dismiss raises issues properly for arbitratBefore considering the merits of a motion, a
court must first decide whether the motion is avreain arbitrator or a court to resolve. See
Jenkins, 400 F.3d at 876. Courts may not considiandes to the case generally, as opposed
to specific challenges to an arbitration agreemmtause these are properly reserved for
arbitrators. Id. (citing Prima Paint Corp. v. Flo&dConklin Mfg. Co., 388 U.S. 395, 403-04,
87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967)). In suppbits Motion to Dismiss, PSC argues that
"Goshawk's averments are deficient because theyatrsgtated with the requisite

particularity that is required by Federal Rule ofilProcedure 9(b)...." (See Def.'s Br. in
Supp. of Mot. to Dismiss [10-2] at 2 (emphasis reet).) PSC's contentions go to defending
the case generally. As such, they are proper farlitrator, not a federal court, to decide.
Accordingly, Defendant's Motion to Dismiss [10hisreby DENIED, with permission to

refile consistent with the rules of arbitration.

Conclusion

For the foregoing reasons, Defendant's Motion sniiss [10] is hereby DENIED, with
permission to refile consistent with the rules idifiation. Plaintiff's Motion to Compel [18]
is hereby GRANTED. The Clerk of Court is DIRECTEDADMINISTRATIVELY CLOSE
this case pending the completion of the arbitrakietween the parties.

[1] All else being equal, a person with a shoriferéxpectancy (and thus a person who was
predicted to have a policy with a shorter maturitgyl a more valuable policy than a person
with a longer life expectancy because a policy wihorter maturity would cost PSC less
and generate more revenue. That is, a policy tmalshorter maturity requires PSC to pay
fewer premiums than a policy with a longer matyréyd its proceeds, which are paid sooner
than a later-maturing policy, have a higher presahite.

[2] The parties do not contend that the law of ather state applies in determining whether a
contract exists as between the parties.



[3] PSC cites the Seventh Circuit's decision inaeAemerican Trading for the proposition
that a novation may extinguish a prior arbitratitewise in the parties' original agreement.
629 F.2d at 1288 (stating that one party's "comarthat the negotiations subsequent to the
execution of the August 20 contract constitutedeation of the contract raises the threshold
issue of whether a contract and the making of aeesgent to arbitrate existed with regard to
the dispute between the parties”). (See Def.'snBDpp. to Mot. to Compel [25-1] at 5.)
PSC's reliance on Great American Trading, howasenisplaced. Great American Trading
concerned the issue of whether a novation of aeemgent between the same parties (i.e., a
modification) superseded their prior agreement tvlcentained an arbitration clause. It did
not involve the situation in which, as here, ap&treplaced with another party by novation.
Moreover, while Great American Trading may sugg@est an arbitration clause itself can be
novated by subsequent agreement, it does not anedhne unprecedented rule that any
subsequent agreement amounting to a novation oétrely extinguishes an original party's
prior obligation to arbitrate. 629 F.2d at 1288.

[4] See also Mendez, 285 N.E.2d at 448 ("The teation of a contract, whether by
rescission according to its terms, by abandonniigntiermination for justifiable cause, or
otherwise, does not necessarily terminate a paviir arbitration or other agreed procedure
for the resolution of disputes.”); Coudert v. Paiebber Jackson & Curtis, 705 F.2d 78, 81
(2d Cir.1983) ("[G]rievances based on conditionisiag "during the term of the agreement to
arbitrate’ are arbitrable after the term has erijethckson Mills, Inc. v. BT Capital Corp.,
312 S.C. 400, 440 S.E.2d 877, 879 (1994) (stahiay'{a]rbitration clauses are separable
from the contracts in which they are imbedded" s "a party cannot avoid arbitration
through rescission of the entire contract whengl&no independent challenge to the
arbitration clause [itself]" (emphasis in originét)tations omitted)); State ex rel. Ranger
Fuel Corp. v. Lilly, 165 W.Va. 98, 267 S.E.2d 4337 (1980) (noting the "general rule that
the duty to arbitrate under an arbitration clausa contract survives termination of the
contract"); 6 C.J.S. Arbitration § 12 ("An agreemgnarbitrate disputes arising under a
contract also survives the expiration or terminatd the contract, although the arbitration
provision does not apply as to claims arising afterexpiration of the contract."); 4
AM.JUR. 2d ALTERNATIVE DISPUTE RESOLUTION § 79 (“Ehtermination of the
contract prior to a demand for arbitration will geally have no effect on such demand,
provided that the dispute in question either amsgeof the terms of the contract or arose
when a broad contractual arbitration clause wé#lsrseffect.”).

[5] The McCarran-Ferguson Act was enacted in readt the Supreme Court's decision in
United States v. South-Eastern Underwriters AS28,U.S. 533, 64 S.Ct. 1162, 88 L.Ed.
1440 (1944), which had held that the Sherman Aetmipted state insurance legislation
despite the Sherman Act's "highly general langytge says] nothing specifically about
insurance." Barnett Bank of Marion County, N.ANelson, 517 U.S. 25, 40, 116 S.Ct. 1103,
134 L.Ed.2d 237 (1996). Congress's intention wdsdatiously avoid[] similar

unanticipated interferences with state regulatiothe future.” Id.

[6] Arbitration agreements "between insurance camg®s" however, remain enforceable
under O.C.G.A. 8 9-9-2(c)(3). The parties do naitend that this exception applies to the
instant case.

[7] Several other district court cases, relyindpeitdirectly or indirectly on West of England
Ship Owners, have reached a similar conclusioneafoiced an international arbitration



agreement under the Convention notwithstandingptbeisions of the McCarran-Ferguson
Act. See Antillean Marine Shipping Corp. v. Througtansp. Mut. Ins., Ltd., No. 02-22196-
CIV, 2002 WL 32075793, at *3 (S.D.Fla. Oct. 31, 2PQelying on West of England Ship
Owners and stating that the McCarran-Ferguson dm¢$ not apply to international
insurance contracts made under the Convention'usedaprovides that "the states, and only
the states, can regulate the substantive contensafance contracts,” which "was intended
to apply only to interstate commerce, and not fpr&iommerce”); see also McDermott Ina,
Inc. v. Underwriters at Lloyd's of London, No. 9448 1992 WL 37695, at *4 (E.D.La. Feb.
14, 1992); Continental Ins. Co. v. Jantran, In8§ &.Supp. 362, 366 (E.D.La.1995);
McDermott Int'l, Inc. v. Underwriters at LIoyd'soN91-841, 1996 WL 291803, at *4 (May
30, 1996) (original McDermott case on motion tofaom award), aff'd on other grounds 120
F.3d 583 (5th Cir. 1997); Jantran, Inc. v. Spherakp Ins., P.L.C., No. 2:96CV085-D-B,
1997 WL 88259, at *1 (N.D.Miss. Feb. 18, 1997); éssceforeningen Skuld (Gjensidig) v.
Apollo Ship Chandlers, Inc., 847 So.2d 991, 99a.(E{.App. 2003).

[8] As is more fully explained below, the Court da®ot rest its conclusion on a construction
of the scope of the McCarran-Ferguson Act as apglgnly to domestic contracts, as did the
court in West of England Ship Owners. Rather, tbar€Cconcludes that the Convention, and
the strong international policy it expresses irofaef enforcing commercial arbitration
agreements, supersedes the McCarran-Ferguson Act.

[9] The Eleventh Circuit's statement in IndustRagk Insurers also undermines PSC's
reliance on Stephens v. American Internationalrasce Co., 66 F.3d 41 (2d Cir.1995). In
Stephens, the Second Circuit held that the McCdfexguson Act, although it was passed
prior to the implementation of the Convention irv@9nevertheless superseded the
Convention insofar as it applied to preserve deatedefenses to arbitration clauses
contained in insurance contracts. Id. at 45. Raagdhat the Convention was not self-
executing, the Court held that it was "simply inkiggble” to cases in which the McCarran-
Ferguson Act applied. But in view of the ElevenilcGit's mandate that "[t}he Convention
must be enforced according to its terms over arpnconsistent rules of law," this Court
finds the reasoning of Stephens unpersuasive. Amay event, the Second Circuit has since
recognized some tension between its reasoningeiph®ns and the legislative history of the
McCarran-Ferguson Act. See Stephens v. Nat'l BEsgiitnd Chem. Corp., 69 F.3d 1226,
1231 n. 5 (2d Cir.1995) (declining to address wletcCarran-Ferguson Act is limited to
interstate, and not foreign commerce, but notirag tthere is some indication in the
legislative history of the McCarran-Ferguson Adtth was intended to apply only to
[Interstate] Commerce Clause legislation™).

[10] Under the FAA, arbitration agreements are itljatrevocable, and enforceable, save
upon such grounds as exist at law or in equitytHerrevocation of the contract.” 9 U.S.C. §
2. The Eleventh Circuit has recognized that theedtav defense of unconscionability, as a
general defense to the enforcement of any contray,be asserted as a defense to
enforcement of an arbitration clause under the Fée Caley, 428 F.3d at 1378; Jenkins v.
First Am. Cash Advance of Ga., LLC, 400 F.3d 868-86 (11th Cir.2005).

[11] The Supreme Court has since overruled itssileaj in Wilko, holding that the 1934
Securities Act does not prohibit the enforcemerdrbftration agreements contained in
securities transactions. See Rodriguez de Quij&h&arson/American Exp., Inc., 490 U.S.
477,484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1988Id{hg that Wilko "was incorrectly
decided and is inconsistent with the prevailingamn construction of other federal statutes



governing arbitration agreements in the settingusiness transactions”). As reflected in
subsequent Supreme Court decisions, howevergdsntent of "truly international
agreements" to arbitrate as distinct from domesjieements applies with as much force
today as it did in Scherk. See Mitsubishi MotorsgC0473 U.S. 614, 105 S.Ct. 3346, 87
L.Ed.2d 444; Vimar Seguros y Reaseguros, 515 (28, 515 S.Ct. 2322, 132 L.Ed.2d 462;
see also Lipcon v. Underwriters at Lloyd's, Londd43 F.3d 1285, 1294 (11th Cir.1998).

[12] The Court in Mitsubishi Motors also noted thatScherk, "the Court dealt, arguendo,
with an exception to arbitrability grounded in esgs congressional language,” whereas in
Mitsubishi Motors, the exception was “judiciallypfied.” 473 U.S. at 639 n. 21, 105 S.Ct.
3346. Nonetheless, because of the Convention'sl ls@#pe, the Court noted that a clear
statement by Congress would be required for a &déatute to be construed to limit the
Convention's reach. The Court explained:

The utility of the Convention in promoting the pess of international commercial arbitration
depends upon the willingness of national courlettgo of matters they normally would

think of as their own. Doubtless, Congress mayi§peategories of claims it wishes to
reserve for decision by our own courts without cavgning this Nation's obligations of the
Convention. But we decline to subvert the spiritre United States' accession to the
Convention by recognizing subject-matter exceptitnere Congress has not expressly
directed the courts to do so.

Id. (emphasis added).

Although the McCarran-Ferguson Act has been ingtegt, in essence, to "expressly direct”
state insurance laws to reverse preempt provisibtiee FAA, see McKnight, 358 F.3d 854,
the McCarran-Ferguson Act was enacted prior to @s¥s implementation of the
Convention. Neither the McCarran-Ferguson Act ffs@r any Congressional Act enacted
subsequent to the Convention gives any indicahah©ongress has "expressly directed" a
subset of state insurance laws to reverse predmafitroad policy expressed in the
Convention of enforcing international arbitratiqgr@ements.

[13] The Court's decision in Vimar Seguros y Reaseg)lends support, to the district court
decisions which, when confronted with the issueheonstrued the McCarran-Ferguson Act
as applicable only to domestic, and not internaiiocontracts of insurance. See supra n. 5;
e.g., West of England Ship Owners, 1992 WL 377084-&; Antillean Marine Shipping
Corp., 2002 WL 32075793, at *3 (stating that theQdoan-Ferguson Act "was intended to
apply only to interstate commerce, and not foreigmmerce").

Moreover, in American Ins. Assoc. v. Garamendi, B39. 396, 123 S.Ct. 2374, 156 L.Ed.2d
376 (2003), the Supreme Court applied similar reegpin holding that, despite the
McCarran-Ferguson Act, California's Holocaust \fitinsurance Relief Act was preempted
because it impermissibly interfered with the Prestts power to make executive agreements.
Id. at 429, 123 S.Ct. 2374. In doing so, the Caoted that the McCarran-Ferguson Act was
"directed to implied preemption by domestic comradegislation [and] cannot sensibly be
construed to address preemption by executive camaddareign affairs.” Id. at 428, 123

S.Ct. 2374 (emphasis added); see also BlackfedtBéatk v. Nelson, 171 F.3d 1237, 1244
n. 10 (11th Cir.1999) (noting that "federal lawsatving issues of paramount national
concern — such as the Foreign Sovereign ImmuniegFSIA) and the Civil Rights Act of
1964 (Title VII) — have been held to be exempt fritva reverse preemption provisions of



McCarran-Ferguson,"” but holding that the Bank Am¢sinot reflect the same degree of
national concern as FSIA or Title VII, and thus sloet supersede state insurance laws); cf.
F.T.C. v. Travelers Health Assoc., 362 U.S. 298, 30 S.Ct. 717, 4 L.Ed.2d 724 (1960)
(holding that Federal Trade Commission could regudavertising activities of Nebraska
insurance company which conducted business natindespite Nebraska provision
specifically directed towards insurance comparheas prohibited deceptive trade practices,
and stating that "it is clear that Congress viegtadle regulation of insurance solely in terms
of regulation by the law of the State where ocalithe activity, sought to be regulated.. [and
not] activities carried on beyond its own borders")

In view of the conflict-avoidance rule of Vimar Sggs y Reaseguros, and in view of
Garamendi's construction of the McCarran-Ferguscire& directed towards preempting
only domestic laws, it may be argued that McCaffarguson Act has no application in this
case. But because this Court concludes that bettimvention and policy favoring the
enforcement of international arbitration agreemenfgersede any contrary mandate of the
McCarran-Ferguson Act, it need not decide the lepgdestion of whether the McCarran-
Ferguason Act does not apply to international @mtérof insurance at all.

[14] Courts outside of the Eleventh Circuit havaitarly relied on these policies in enforcing
international agreements. See J.J. Ryan & Sonsylithone Poulenc Textile, S.A., 863
F.2d 315, 319 (4th Cir.1988) (noting Mitsubishi Mt emphasis on the federal policy in
favor of arbitration that applies "with specialderin the field of international commerce");
Lim v. Offshore Specialty Fabricators, Inc., 408d898, 904 (5th Cir.2005) (holding that
Convention preempted Louisiana statute disfavaaiigration clauses in employment
contracts); Sphere Drake Ins. PLC v. Marine Towing,, 16 F.3d 666, 670 (5th Cir.1994)
(affirming order to compel international arbitration insurance dispute despite Louisiana
law).
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