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OPINION OF THE COURT

ROTH, Circuit Judge.

We review here two orders by the District CourNefw Jersey. In the first, the District Court
granted Telkom SA Ltd.'s motion to dismiss Telcar@iechnologies Inc.'s petition to confirm
a partial arbitral award. Specifically, the Distri@ourt dismissed Telcordia's petition with
prejudice because of issue preclusion or estoggelting from a previous decision by the
D.C. Circuit Court of Appeals dismissing a simipeatition by Telcordia without prejudice. In
the alternative, but still in the first order, thestrict Court dismissed the petition without
prejudice because the court chose to exercisditsetion not to enforce the award at this
time."

In the second order, the District Court dismiss$edgetition for lack of personal jurisdiction
over Telkom and denied Telcordia's request fosglictional discovery. For the reasons that
follow, we find that the District Court does havergonal jurisdiction over Telkom.
Furthermore, we find that considerations of coraity the proper interpretation of the New
York 175 Convention dictate that the petition bengissed without prejudice.

l. Background

Telcordia, with a principal place of business iedataway, New Jersey, entered into a
multimillion dollar contract with Telkom, a Southfiican telecommunications company that
was formerly the state-owned telephone monopolyj8kuant to the agreement, Telkom
was to pay Telcordia more than $249 million fortousized telecommunications software.
Unfortunately, the performance of the contract veecked with disputes, mainly with respect
to whether the software complied with certain cactimal specifications.[4]



Pursuant to the parties' contract, the two comsagri¢ered into binding arbitration in South
Africa according to the rules of the Internatio@dlamber of Commerce (ICC). The arbitrator
was Anthony Boswood, QC, of Fountain Court Tempt#don, England. During the
proceedings, Telkom sought intervention from thatB&frican High Court to correct
alleged errors in the arbitration.[5] Specificalliglkom concluded that the arbitrator was
viewing issues from the perspective of English lestead of South African law, as required
by the parties' agreement. Before the High Courtccact, on September 27, 2002, the
arbitrator held that Telkom was liable to Telcorfhabreach of contract. On September 30,
2002, the ICC's International Court of Arbitratifmmmally issued its final award in favor of
Telcordia and directed the parties to give it dffec

Shortly thereafter, Telcordia petitioned the Unigtdtes District Court for the District of
Columbia to confirm the arbitral award pursuanth® New York Convention.[6]
Contemporaneously, Telkom had filed a separateraatithe South African High Court to
have the award set aside or annulled pursuantdiio8e33 of the South African Arbitration
Act. Article Ill of the New York Convention providehat each state party "shall recognize
arbitral awards as binding and enforce them in tooce with the rules of procedure of the
territory where the award is relied upon." Theisgtaside or annulment of 176 the arbitral
award by the South African Court would be grouratsother courts to refuse recognition
and enforcement of the arbitral award pursuantrtecl& V of the New York Convention.
Specifically, Article V(1)(e) provides that:

1. Recognition and enforcement of the award manghesed, at the request of the party
against whom it is invoked, only if that party figies to the competent authority where the
recognition and enforcement is sought, proof that:

(e) The award has not yet become binding on thigegaor has been set aside or

suspended by a competent authority of the countwhich, or under the law of which, that
award was made.

In July 2003, the D.C. District Court dismissed tlase without prejudice on the grounds that
it lacked personal jurisdiction over Telkom andeaiatively, that the case could not proceed
under the doctrine of forum non conveniens. Teleoagpealed to the U.S. Court of Appeals
for the D.C. Circuit. That court affirmed on théeahative ground that under Article VI of the
New York Convention the District Court should hadjourned its proceeding and awaited
the outcome of the pending action in South AfricpArticle VI provides a mechanism by
which courts asked to enforce an arbitral awardachourn to await the type of proceeding in
the situs jurisdiction referenced in Article (V)(&). Accordingly, the D.C. Circuit dismissed
the petition without prejudice.

On November 27, 2003, and while the case was oeahppthe D.C. Circuit, the South
African High Court issued a decision setting asideaward and ordering a new arbitration.
On November 29, 2004, the Supreme Court of Appe&bath Africa agreed to hear
Telcordia's appeal from the trial court's annulnaithe award. This appeal is currently
pending.

Undeterred, Telcordia brought a petition to enfdaheearbitral award in the District of New
Jersey. The District Court dismissed the petitidgth wrejudice based on estoppel vis-a-vis
the D.C. Circuit decision and, alternatively angptically, dismissed without prejudice
pursuant to the New York Convention. In a secortgrthe District Court dismissed for



lack of personal jurisdiction over Telkom. Telcadimely appealed both orders to this
Court.

Il. Subject Matter Jurisdiction and Standard of iRev

The District Court had subject matter jurisdictmursuant to 28 U.S.C. 8§ 1331 because
Telcordia sought confirmation of an arbitral awardler the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the tW¥ork Convention™), 9 U.S.C. 88 203,
et seqg. This Court has appellate jurisdiction dkiertwo final orders under 28 U.S.C. § 1291.

We review a district court's decision that it pes®s or lacks personal jurisdiction de novo.
Pinker v. Roche Holdings Ltd., 292 F.3d 361, 368 C3.2002). In reviewing a motion to
dismiss for lack of personal jurisdiction, this @otmust accept all of the plaintiff's
allegations as true and construe disputed fadesvior of the plaintiff.” Id. (quoting Carteret
Sav. Bank, FA v. Shushan, 954 F.2d 141, 142 ndX{81992)). Factual findings made by a
district court in determining personal jurisdictjdgrowever, are reviewed for clear error.
Pennzoil Prod. Co. v. Colelli & Assocs., Inc., 183d 197, 200 (3d Cir.1998). Review of a
district court's dismissal on grounds of issue jpisgon is 177 plenary. Del. River Port Auth.
v. Fraternal Order of Police, 290 F.3d 567, 57& (8d Cir.2002) (marshaling authority).

The standard of review of a district court's dexigio defer to foreign annulment proceedings
under Article VI of the New York Convention is oag&first impression for this Circuit. We
agree with the Second Circuit that "in light of germissive language of Article VI of the
Convention and a district court's general discretiomanaging its own caseload and
suspense docket, . . . the proper standard foewavg a district court's decision whether to
adjourn is for abuse of discretion." Europcar &&i.p.A. v. Maiellano Tours, Inc., 156 F.3d
310, 316-17 (2d Cir.1998) (internal citations osix

[1l. Discussion
A. Personal Jurisdiction

The District Court of New Jersey may assert persionadiction over Telkom to the extent
provided under New Jersey law. See Carteret, 98d &. 144 (quoting Provident Nat'| Bank
v. California Fed. Sav. & Loan Ass'n, 819 F.2d 4836 (3d Cir.1987)). New Jersey's long-
arm statute provides for jurisdiction up to theitsof the protection afforded to nonresidents
by the Due Process Clause of the Fourteenth Amenidi@barles Gendler & Co., Inc. v.
Telecom Equip. Corp., 102 N.J. 460, 508 A.2d 11281 (1986). Pursuant to the Due
Process Clause of the Fourteenth Amendment, iropans jurisdiction may be asserted over
a nonresident so long as the defendant has "ceniaimum contacts with [the forum] such
that the maintenance of the suit does not offeaditional notions of fair play and substantial
justice.” Int'l Shoe Co. v. Washington, 326 U.S0,3316, 66 S.Ct. 154, 90 L.Ed. 95 (1945)
(quotation omitted).

The concept of minimum contacts varies accordinpéonature of the interactions and type
of jurisdiction asserted. Specific jurisdictionj8]established when a nonresident defendant
has "purposefully directed" his activities at adest of the forum and the injury arises from,
or is related to, those activities. General Elemm@. v. Deutz AG, 270 F.3d 144, 150 (3d
Cir.2001). In determining jurisdiction for a breamhcontract, the district court must consider
the totality of the circumstances. Remick v. Madire238 F.3d 248, 256 (3d Cir.2001).



Traveling to the forum to consult with the othertgacan constitute purposeful availment,
regardless of who solicited the contact. Cart@®4, F.2d at 150. Moreover, physical
presence in the forum is no longer determinativiggimt of modern commercial business
arrangements; rather, mail and wire communicateamsconstitute purposeful contacts when
sent into the forum. See Burger King Corp. v. Rudee, 471 U.S. 462, 476, 105 S.Ct. 2174,
85 L.Ed.2d 528 (1985). Also, where a long-termtreteship has been established, actual
territorial presence becomes less determinativee@éElec., 270 F.3d at 151. Finally, "[i]n
contract cases, courts should inquire whether ¢endlant's contacts with the forum were
instrumental in either the formation of the contrarcits breach.” Id. at 150 (emphasis
added).

Telcordia alleges that Telkom has the followingteois with New Jersey:

(1) Telkom entered into a long-term, quarter-billidollar contract with a New Jersey
company;

178 (2) significant activities related to the cawtrwere performed in New Jersey;

(3) Telkom visited New Jersey on numerous occasiorsnnection with the contract;

(4) Telkom communicated with Telcordia's New Jersffige extensively;

(5) Telkom paid Telcordia via a New Jersey bank

(6) Telkom breached the contract by failing to mpkgments to said New Jersey bank.
The District Court rejected these proffered corstact the grounds that they constituted
"isolated visits to New Jersey [that] were mer@lgidental to the performance of the contract
and, in any event, were not occasioned by Telkporposeful availment of the privileges of
conducting activities in the United States." Aldee District Court relied heavily on the
findings of the D.C. District Court, although itddiecognize that the findings were not
preclusive in light of the D.C. Circuit Court of ppals's limited holding.

In this regard, the District Court was in error.J9je D.C. District Court's analysis, which
applied D.C. Circuit law, is not determinative ight of Third Circuit case law interpreting
the Due Process Clause. Moreover, Telcordia offadgtitional facts in its current petition
linking Telkom to New Jersey that were not analygdhe D.C. District Court. Finally, the
D.C. District Court's analysis did not examine $pecific contacts between Telkom and New
Jersey viewed through the lens of Third Circuit;laather, the Court focused broadly on the
contacts between Telkom and the United States deweugh the lens of D.C. Circuit law.
As such, the persuasive influence of the D.C. Bis€@ourt's analysis is limited.

In regard to Telkom's contacts with New Jerseig itndisputed that Telkom and Telcordia
entered into a relationship to exchange customiuzexthandise. Put another way, their
contract did not constitute the isolated interactida supplier putting an item into the stream
of commerce to be fished out by a consumer. As,shelkom’s lack of a physical presence
in New Jersey becomes less determinative. Gentgal, 270 F.3d at 151.

It is also undisputed that Telkom representativageied into New Jersey pursuant to the
business relationship. For example, representatigged New Jersey to participate in
testing-related matters once problems arose iodh&act. Such consultations, when they
constitute a significant part of the business r@tethip, represent purposeful availment. See
Carteret, 954 F.2d at 150. Given the specific matiithe requested goods, the close
relationship and resulting consultations were aificant part of the business arrangement.
Moreover, the breach of contract, i.e., the failiar@ay for contractually compliant software,



occurred when the payment was not placed in a Nesey bank pursuant to the parties’
course of dealings. Also, the fact that the comttatied for the establishment of an office in
South Africa is not determinative. Strick CorpA/J.F. Warehouse Distribs., Inc., 532
F.Supp. 951, 960 (E.D.Pa.1982) (noting that "f]hot necessary that a suit be brought where
the defendant has the most contacts or even imdst logical forum.").

Finally, the fact that the proceeding was for thtoecement of an arbitral award, rather than
adjudication on the merits, rightly colors our as#&. Although the New York Convention
does not diminish 179 the Due Process constrairdsserting jurisdiction over a nonresident
alien, the desire to have portability of arbitradeads prevalent in the Convention influences
the answer as to whether Telkom "reasonably aiatie{d) being haled into" a New Jersey
court. World-Wide Volkswagen Corp. v. Woodson, 44&. 286, 297, 100 S.Ct. 559, 62
L.Ed.2d 490 (1980). Moreover, the fact that thateabon at issue was between a New
Jersey corporation and the former government-ovstet@ telecommunications monopoly
illustrates New Jersey's interest in adjudicathmng tlispute. Id. at 292, 100 S.Ct. 559 (noting
that "[ijmplicit in this emphasis on reasonablenggsassuming jurisdiction] is the
understanding that the burden on the defendantewatways a primary concern, will in an
appropriate case be considered in light of otheveat factors, including the forum State's
interest in adjudicating the dispute™). Thus, thiality of the circumstances points toward
sufficient contacts by Telkom with New Jersey. Asts the District Court has jurisdiction to
enforce the arbitral award.

B. Issue Preclusion

In its order dated January 24, 2005, the Distrmtit€dismissed with prejudice Telcordia's
petition based on the D.C. Circuit's decision. Smedly, the District Court held that:

Telcordia's Petition is dismissed with prejudicedaese principles of issue preclusion or
estoppel do not permit it to relitigate the judgineithe U.S. Court of Appeals for the
District of Columbia Circuit in Telcordia Technolieg, Inc. v. Telkom SA, Limited (No. 03-
7099, issued on April 9, 2004), which upheld thendssal of Telcordia's petition to confirm
the same arbitration award pursuant to Article Mihe@ Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (see 9 U.€ 201, et seq.) (the "Convention”). In
so ruling, this Court does not reach the meritthefparties' underlying dispute.

The D.C. Circuit's decision, however, was thatgheceeding should be adjourned pursuant
to Article VI of the New York Convention. More camrtely, the D.C. Circuit affirmed the
District Court's dismissal of the petition withqarejudice.

For Telkom to be able to piggyback a dismissal eutiprejudice into a dismissal with
prejudice is anathema to the "wait-and-see" ragsétme of Article VI. Although we agree
with Telkom that the decision is still pending iaugh Africa, given the fact that the case is
currently working its way through South Africa'spaals process, the fact that Telcordia
prematurely brought a case for enforcement in Newsey should not predetermine its ability
to ever bring a case in New Jersey, as would beake if the dismissal was on the
merits.[10]

Put another way, this case would be very diffeigrior example, the D.C. Circuit had ruled
pursuant to Article V and refused to enforce thamwSuch a decision would likely
constitute a decision on the merits entitled tclusve import. 180 That is not the case here.
The D.C. Circuit opinion relied on Article VI raththan Article V.



Telkom's allegations of forum-shopping by Telcord@anot change the analysis. First, the
D.C. Circuit did not mention a desire to maintany &ype of control over the proceeding, as
would be the case if it decided to "adjourn” byiieg a stay-a possibility under Article VI
that was recognized by the D.C. Circuit yet notreised. Telcordia Technologies, Inc. v.
Telkom SA, Limited (No. 03-7099, issued on AprilZD04) (noting that "we construe
“adjourn’ to mean stay or dismiss without prejudiee affirm the district court on the ground
that the court's dismissal was proper under Ardilg. As such, the filing of the petition in
New Jersey does not take the case out of the daritamother court and, therefore, does not
constitute a type of forum-shopping that wouldifysemediation by this Court.

Second, to prohibit Telcordia from bringing a clamased solely on allegations of forum-
shopping ignores the maxim that courts generalfgrde a plaintiff's choice of forum.
Jumara v. State Farm Ins. Co., 55 F.3d 873, 88@{Bd995). As such, the District Court's
dismissal with prejudice is reversed.

C. Article VI of the New York Convention

As previously mentioned, the District Court disnedghe petition without prejudice, as an
alternative holding, because the Court chose teceseeits discretion not to enforce the
award at this time." In reaching this decision, Ehstrict Court found that;

The High Court issued a decision setting asidg#rgal award, and Telcordia has persuaded
the Supreme Court of appeals of South Africa teeng\that decision. Literally under article

6 the decision has been set aside, the decisitheairbitrator has been set aside by the High
Court of South Africa which is, | find, a competenithority of the country in which or under
the law of which that award was made. | don't thiimdee is any dispute about that.

Until the Supreme Court of Appeal rules, the decigf the arbitrator remains set aside, and
therefore, both under article 6 which | have jeferred to, and article 5(1)(e) the Court
would have the authority to refuse to recognizerdorce an arbitral award. Or article 5 and
article 6 work together in this respect, it seemmse to commonly, under article 6, give the
Court discretion to refuse to enforce at this titm&, under article 5 suggest that at this time
the grounds for refusing to recognize or enforcarditral award exist which in turn suggests
that at the very least, discretion should be egertnot to enforce it at this time.

We feel that the District Court need not have reddhe contours of Article V or the
interplay between Articles V and VI. Specificaltire District Court need not have reached
its ability to refuse or delay the enforcementmwfaanulled arbitral award under Article V.

As such, we interpret the District Court's ordepas for adjournment pursuant to Article VI
of the New York Convention. Article VI states that;

If an application for the setting aside or suspemsif the award has been made to a
competent authority referred to in article V(1) authority before which the award is
sought to be relied upon may, if it considers dpar, adjourn the decision on the
enforcement of the award and may also, on the egiin of the party claiming enforcement
of the award, order the other party to give suéadcurity.

181 As was the case when Telcordia sought enfonceiméhe D.C. Circuit, the annulment
proceeding is still pending in South Africa—the 8BoAfrican Supreme Court has agreed to
hear the case. Although the arbitral award may Ihaen "literally” set aside by the High
Court, the fact that an appeal is currently outditagn before the South African Supreme



Court means that functionally an application fdtisg aside the award is still pending. As
such, the District Court's invocation of ArticleNj(e) is premature.

We note further that the District Court's ultimdeision, dismissal without prejudice, is
consistent with this Court's notions of comity e international arena, Stonington Partners,
Inc. v. Lernout & Hauspie Speech Prod. N.V., 318dF118, 126 (3d Cir.2002), and is the
best way for this Court to give full faith and citet the decision of the D.C. Circuit Court of
Appeals. Consequently, we see no reason to deterimencomplex interplay between
Articles VI and V nor, for that matter, do we cheds disturb the discretionary
determination by the District Court.[11]

V. Conclusion

For the reasons discussed above, the District ®@asrpersonal jurisdiction over Telkom.
Accordingly, the District Court's order of Februdry, 2005, is reversed. As to the judgment
entered January 24, 2005, the District Court'ssil@tito dismiss Telcordia's petition without
prejudice is affirmed, the decision to dismissleétion with prejudice, however, is
reversed. In the interest of clarity, we note theltordia can re-file when the Supreme Court
of Appeal of South Africa has issued a judgmenhecase. We do not, however, reach the
issue of whether we can entertain a new petitiosyant to the New York Convention only

if the arbitral award is reinstated by the Southigsin Supreme Court.

[1] This case was argued before the panel of JuBgestes, Roth and Rosenn. As Judge
Rosenn passed away on February 7, 2006, JudgeeSleas been added to the coram.

[2] Judge Roth assumed senior status on May 36.200

[3] Telkom was privatized in 2004 and currently gtes as an ordinary commercial
company under South African law with the governnamnéa shareholder.

[4] For reasons that will become clear, the sulzstan the underlying contractual dispute is
not particularly important for purposes of this app As such, the underlying dispute will be
referred to only in passing.

[5] The South African High Court is a trial court.

[6] At the time Telcordia brought the petition, tB®@vernment of South Africa was the
majority owner of Telkom. Consequently, venue isngted in, but not limited to, the
District of Columbia pursuant to the Foreign Soigamndmmunities Act, 28 U.S.C. § 1391(f),
which states that:

A civil action against a foreign state as defined@ection 1603(a) of this title [28 USCS §
1603(a)] may be brought—

(1) in any judicial district in which a substantgrt of the events or omissions giving rise to
the claim occurred, or a substantial part of priypirat is the subject of the action is situated,;

(2) in any judicial district in which the vessela@argo of a foreign state is situated, if the
claim is asserted under section 1605(b) of this &8 USCS § 1605(b)];



(3) in any judicial district in which the agencyiastrumentality is licensed to do business or
is doing business, if the action is brought agaamsagency or instrumentality of a foreign
state as defined in section 1603(b) of this t#@ DSCS 8§ 1603(b)]; or

(4) in the United States District Court for the @it of Columbia if the action is brought
against a foreign state or political subdivisioartof.

(brackets in original)

[7] Both the United States and South Africa areatgries to the United Nations Convention
on the Recognition and Enforcement of Foreign Aabiwards, which is also know as the
New York Convention.

[8] Since we find that the District Court can exsecspecific jurisdiction over Telkom
relating to the contract at issue, we need notivéae issue of general jurisdiction.

[9] The District Court's determinations did not tain factual findings; rather, the
determination focused on the legal import of undisd events and facts. As such, they are
reviewed de novo. Pinker, 292 F.3d at 368.

[10] This Court's decision in Pastewka v. Texaan,l665 F.2d 851 (3d Cir.1977), which
Telkom argues is controlling, is inapposite to ithetant case. In Pastewka, the District Court
for the Southern District of New York had dismisgaaintiffs' suits on forum non

conveniens grounds in favor of adjudication in Engl. When the plaintiffs tried to bring the
same suits in Delaware and were unable to poiahyo'objective fact establishing that,
unlike New York, Delaware would be a more convenferum than England"” this Court
dismissed the complaints. Unlike here, the pldmii Pastewka were precluded from
bringing their suit in New York. Here, it is undiged that Telcordia could rebring the
petition in the D.C. District Court once a set eépts have passed.

[11] Telcordia argues that the New York Convenitlows a court to confirm an arbitral
award even if the award has been set aside inttleecountry. See, e.g., Chromalloy
Aeroservices v. Arab Republic of Egypt, 939 F.Sujfj¥ (D.D.C.1996) (enforcing an
arbitral award that had been nullified by a conrthie situs country); Article V ("Recognition
and enforcement of the award may be refused (emiphasis added). Again, we see no
reason to reach this question in light of the pegdiction in South Africa.
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