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MEMORANDUM AND ORDER
JONES, District Judge.
THE BACKGROUND OF THIS ORDER IS AS FOLLOWS:

We have a plethora of motions before us which kelladdressed in this Memorandum and
Order. First, we have three Motions to Compel Agbibn and Stay All Proceedings, or
Alternatively, for Additional Time to Respond to @plaint (does. 7, 8, 10) filed, by
Defendants KPMG LLP ("KPMG"), Presidio Advisors Llaid Presidio Growth LLC
(collectively, "Presidio"), and Deutsche Bank A®€utsche Bank") and Deutsche Bank
Securities, Inc. ("DBSI") (collectively "Deutschaik Defendants") on January 13, 2006.
Second, pending before the Court is a Motion tariiss pursuant to Fed.R.Civ.P. 12(b)(6)
(doc. 9) filed by Defendant Sidley Austin Brown &3&d LLP[1] ("Sidley Austin™) on
January 13, 2006. Finally, we have before us adnaid Remand for Lack of Subject Matter
Jurisdiction (doc. 23) filed by Plaintiffs on Felry 6, 2006.

For the reasons that follow, we will deny Plairgtifiotion to Remand, grant in part and deny
in part Sidley Austin's Motion to Dismiss, ordeaiptiff Mr. Chebalo to submit to arbitration
his claims against the Deutsche Bank Defendantssty all 464 further proceedings in this
case against all Defendants pending the complefitime arbitration process between
Plaintiff Mr. Chebalo and the Deutsche Bank Deferislégn accordance with the arbitration
clause contained in the Customer Agreement. Intiaddithe Court will set a telephonic
status conference for December 4, 2006, whichheilinitiated by Plaintiffs’ counsel,

advising the Court on the progress of the arbdragirocedure.



FACTUAL BACKGROUND AND PROCEDURAL HISTORY:

On or about October 28, 2005, Plaintiffs[2] filed@mplaint against Defendants[3] in the
Court of Common Pleas of Luzerne County, Pennsydvalteging various misconduct
relating to Plaintiffs’ participation in an invesnt strategy known as Offshore Portfolio
Investment Strategy ("OPIS"). By stipulation of fherties, the time for Defendants to
respond to Plaintiffs' complaint was extended twday 6, 2006. On January 6, 2006, the
Deutsche Bank Defendants, with the consent of elebdants, removed the action to this
Court.

Plaintiffs’ complaint alleges that in 1998 theyliad a significant capital gain from the sale
of certain companies, including Keystone AutomotiVarehouse. (Compl. T 22-25).

Plaintiffs are individuals who hoped to avoid t&bllity by investing in a tax-advantaged
investment strategy, OPIS, that was allegedly niacke them by KPMG. Id. 11 25, 47, 48.
Plaintiffs allege that they participated in the SRlrategy after meeting with a representative
of KPMG, who advised them that they could recogsigaificant tax benefits through their
participation in OPIS. Id. § 25. Subsequently, fIHs claimed substantial tax losses on their
tax returns. Id. 1 13. Plaintiff allege that theSIRnd the Commonwealth of Pennsylvania
later challenged such losses. Id. 1 32, 99-101.

The crux of the allegations in the complaint is tih& Deutsche Bank Defendants engaged in
a scheme to induce wealthy and sophisticated pgrtika Plaintiffs, to pursue the OPIS
strategy when they knew or should have known tH&iSQvas an abusive tax shelter that
would be disallowed by the IRS. Id. T 85. As a leflaintiffs now claim that they were
misled about the propriety and nature of the ORi&ey and seek damages from not only
KPMG, Sidley Austin, and Presidio, but also agathstDeutsche Bank Defendants, which
provided credit and account services to Plaintléfs [ 85, 105-225.

Plaintiffs allege that "KPMG expressly represertte@resent plaintiffs that KPMG and the
[Sidley Austin] law firm would independently proddpinion letters.” Id. 1 61, 108. As a
result, Plaintiffs "reasonably relied to their sigrant detriment on the independence of
Brown & Wood in connection with entering into th@I3 transaction and in engaging Brown
& Wood." Id. { 61. Moreover, Plaintiffs allege inet complaint that Sidley Austin wrongfully
issued alleged "independent” opinion letters tonffés that concluded it was "more likely
than not" that the tax deductions generated by @RIEd be upheld if challenged by the
IRS. Id. § 67. Plaintiffs allege that Sidley 465sfin knew or should have known that OPIS
was not "more likely than not" to be upheld by IR8, since it based this opinion on facts
that it knew or should have known were not coresxt in any event, since the transaction
had no economic substance other, than to redueeleaincome. Id. 1 67, 153. Plaintiffs
assert that KPMG, acting as Sidley Austin's ageihis alleged fraudulent marketing
endeavor, represented to Plaintiffs that the prechtax opinion of Sidley Austin was
"independent.” Id. { 154. The Senate Subcommitteed the evidence suggested that Sidley
Austin and KPMG were "close collaborators, ratiantindependent actors.” Id. I 60.

Plaintiffs additionally allege that the Senate Submittee questioned Sidley Austin's
compliance with American Bar Association Model RulB, which prohibits charging of
unreasonable fees. Id. § 65. Sidley Austin was atldast $50,000 for each allegedly
"independent” opinion letter and Plaintiffs all@bat the letters were in fact canned
creations. Id. 11 64, 69. Plaintiffs assert thae€Chudge Thomas F. Hogan of the United
States District Court for the District of Columltias already stated that Sidley Austin's tax



shelter opinion letters have "little indication'attthey are "independent opinion letters that
reflect any sort of legal analysis, reasoned oemtise. In fact, when examined as a group,
the letters appear to be nothing more than an stcted extension of KPMG's marketing
machine." Id. 1 69 (quoting United States v. KPMIG?|.316 F.Supp.2d 30, 40
(D.D.C.2004)).

Plaintiffs' complaint alleges the following twentguses of action: (1)
misrepresentation/fraud against KPMG; (2) negligeigrepresentation against KPMG; (3)
breach of fiduciary duty against KPMG; (4) professil malpractice against KPMG; (5)
consumer fraud against KPMG; (6) aiding and abgftiaud, aiding and abetting breaches of
fiduciary duty against KPMG,; (7) civil conspiracgainst all Defendants; (8)
misrepresentation/fraud against Sidley Austin;n@jligent misrepresentation against Sidley
Austin; (10) breach of fiduciary duty against Sidkustin; (11) professional malpractice
against Sidley Austin; (12) consumer fraud agaBidltey Austin; (13) aiding and abetting
fraud, aiding and abetting breaches of fiduciartyd(i4) misrepresentation against Deutsche
Bank; (15) negligent misrepresentation against 8she Bank; (16) aiding and abetting
fraud, aiding and abetting breaches of fiduciarty&gainst Deutsche Bank; (17)
misrepresentation/fraud against Presidio; (18)igegt misrepresentation against Presidio;
(19) consumer fraud against Presidio; and (20hgidnd abetting fraud, aiding and abetting
breaches of fiduciary duties against Presidio.néfés also seek punitive damages against all
Defendants.

The Motions pending before the Court have beery faiefed and the Court heard oral
argument on such Motions on May 24, 2006.

DISCUSSION:
A. Sidley Austin's Motion to Dismiss

Defendant Sidley Austin filed a Motion to Dismissgstaction pursuant to Federal Rule of
Civil Procedure ("Fed.R.Civ.P.") 12(b)(6), or, etalternative, pursuant to Fed.R.Civ.P.
9(b). Before elaborating upon Sidley Austin's Matiave will provide the applicable

standard of review for a motion to dismiss. In édesng a motion to dismiss, a court must
accept the veracity of a plaintiff's allegationeeSScheuer v. Rhodes, 416 U.S. 232, 236, 94
S.Ct. 1683, 40 L.Ed.2d 90 (1974); see also Whitdapoleon, 897 F.2d 103, 106 (3d
Cir.1990). In Nami v. Fauver, 82 F.3d 63, 466 6& (3r.1996), our Court of Appeals for the
Third Circuit added that in considering a motiordiemiss based on a failure to state a claim
argument, a court should "not inquire whether tlagngffs will ultimately prevail, only
whether they are entitled to offer evidence to supgheir claims." Furthermore, "a

complaint should not be dismissed for failure &iesta claim unless it appears beyond doubt
that the plaintiff can prove no set of facts ingonp of his claim which would entitle him to
relief.” Conley v. Gibson, 355 U.S. 41, 45-46, 781599, 2 L.Ed.2d 80 (1957); see also
District Council 47 v. Bradley, 795 F.2d 310 (3d.C986).

We initially note that in considering DefendantI8ydAustin's Motion, we must construe the
complaint in the light most favorable to Plaintjftake the allegations in the complaint as
true, and draw all reasonable inferences that eadrdwn from the pleading in Plaintiffs'
favor.

i. Fraud, Negligent Misrepresentation, and Consurnaud Claims



In its Motion, Sidley Austin argues that Plaintiféaims for fraud, negligent
misrepresentation, and consumer fraud against lhdaause Plaintiffs have not and cannot
plead reliance or a misrepresentation of past@sent material fact. Sidley Austin asserts
that Plaintiffs cannot allege that they relied upoy communications by Sidley Austin in
entering into the transaction because Plaintifésribelves submit that they never spoke to
anyone from Sidley Austin. Moreover, Sidley Augtiaintains that Plaintiffs could not
reasonably have relied upon the substance of threipe made by KPMG as an agent of
Sidley Austin, that Sidley Austin, acting indepentlg would provide them with an opinion
letter. In that regard, Sidley Austin contends thatalleged statements by KPMG cannot
satisfy the elements of justifiable reliance.

In response, Plaintiffs assert that they have dtateble fraud, negligent misrepresentation,
and consumer fraud claims. Plaintiffs argue thatcemise can be the basis of a fraud claim
under Pennsylvania law, "reliance" cannot be decatea Fed.R.Civ.P. 12(b)(6) motion, and
a determination as to whether Plaintiffs had peakknowledge of the alleged
misrepresented facts is not susceptible to resoun a Fed.R.Civ.P. 12(b)(6) motion.

Sidley Austin accurately submits that Plaintiffsshplead in their fraud, negligent
misrepresentation, and consumer fraud claims tiog\5Austin made a misrepresentation of
a past or present material fact and that Plaintifsrred damages by justifiably relying on
those same misrepresentations. See Krause v. Gaiead Holdings, Inc., 387 Pa.Super. 56,
563 A.2d 1182, 1187 (Pa.Super.Ct.1989); GMH AssacBrudential Realty Group, 752
A.2d 889, 901 (Pa.Super.Ct.2000); Gibbs v. Er38,Ba. 193, 647 A.2d 882, 889
(1994)(justifiable reliance is an element of frgudjamer v. Dunn, 749 A.2d 984, 991
(Pa.Super.Ct.2000)(justifiable reliance is an eleinoé negligent misrepresentation); Toy v.
Metro. Life Ins. Co., 863 A.2d 1, 9 (Pa.Super.Cd2({"The Courts of this Commonwealth
have consistently held that, to establish a privigte of action under the UTPCPL, a
plaintiff must demonstrate that he/she detrimeytallied upon the deceptive practice of the
defendant and that the plaintiff suffered harm assallt of this reliance.”).

At this early stage of the litigation and taking tlegations in the complaint as true, as we
must at this juncture, we do not agree with Siddegtin that Plaintiffs do not, and cannot,
allege either that a material misrepresentatigoest or present 467 fact was made, or that
they relied upon such a misrepresentation.

Plaintiffs allege that Sidley Austin, through KPM@pmised Plaintiffs an independent
"more likely than not" opinion letter. Plaintiffiege that Sidley Austin failed to disclose that
these opinions were not independent and that SAllsyin made the promise to
"fraudulently induce][ ] plaintiffs to enter intog¢rOPIS transaction.” (Compl. 11 153-54). In
response, Sidley Austin argues that a promise tsodwething in the future, which promise is
not kept, is not fraud. As the United States Dist@ourt for the Eastern District of
Pennsylvania explained in Leonard A Feinberg, n€entral Asia Capital Corp., 974
F.Supp. 822 (E.D.Pa. 1997), while fraud claims matyrest solely upon misrepresentations
of future promises, "it is equally true that a eGao$action for fraud can be predicated on
future promises if the defendant knew at the timertade the promise that he would not
carry it out.” Id. at 843 (citing Killian v. McCudch, 850 F.Supp. 1239, 1255 (E.D.Pa.1994)).
As such, Plaintiffs' allegations concerning thd that Sidley Austin promised an
independent opinion and that Sidley Austin knewdpmion was not in fact independent are
not merely future promises that cannot be the ldsasfraud claim under Pennsylvania law.



In addition, Sidley Austin maintains that Plairgiffannot establish the requisite reliance to
prove their fraud, negligent misrepresentation, @mssumer fraud claims. In that regard,
Sidley Austin argues that Plaintiffs could not tjtiably have believed both that KPMG was
the agent for [Sidley Austin] and that [Sidley An$twas independent of KPMG." (Sidley
Austin Br. Supp. Mot. Dismiss at 7).

We are in agreement with Plaintiffs that allegasiaoncerning the fact that KPMG was the
agent for Sidley Austin with respect to the makifighe promise of the independent opinion
letter does not as a matter of logic preclude Sidlestin from exercising independent
judgment in the provision of that opinion letteroMover, Plaintiffs allege in the complaint
that they reasonably relied to their significantriieent on the independence of Sidley Austin
in connection with entering into the OPIS trangacand in engaging Sidley Austin. "Neither
[Sidley Austin] nor KPMG, both of which owed fidaey duties to their clients (the present
plaintiffs), disclosed the collaboration, althougivas a material fact and they had a duty to
do so. In fact, and to the contrary, KPMG expresspresented to present plaintiffs that
KPMG and the law firm would independently provigeroon letters. Had plaintiffs known

of the undisclosed collaboration between [Sidlegth] and KPMG, they would not have
entered into the OPIS transaction." (Compl. § @48.find that contrary to Sidley Austin's
arguments, Plaintiffs’ complaint sufficiently alesgreasonable reliance. See Compl. 1 153,
160, 178.[4]

468 Taking Plaintiffs allegations in the complaasttrue, as we must at this juncture,
Plaintiffs have stated fraud and negligent misre@néation claims upon which relief can be
granted. Sidley Austin's Motion is accordingly dehio that extent.

We must now consider Sidley Austin's additionakogafor which it argues Plaintiffs’
consumer fraud claim fails, specifically becausamiffs did not enter into the transaction
for personal, family, or household purposes. Sidlagtin contends that Plaintiffs entered
into the transaction to protect funds generatethbysale of a corporate entity that they
owned, and by which they earned their livelihoodl&y Austin asserts that Plaintiffs were
not acting as consumers, but instead as investorshat Pennsylvania courts have rejected
claims by individuals under the Unfair Trade Preesiand Consumer Protection Law
("UTPCPL") where the purchase was not made priméoil personal, family or household
purchases.

In response, Plaintiffs argue that Sidley Austargument rests incorrectly on the type of
product purchased, and not the purpose of the paestwhich controls. Plaintiffs distinguish
case law relied upon by Sidley Austin and assaittttiey purchased the tax shelters to lessen
their personal, not business, tax liabilities.

We initially note that, as submitted by Plaintiffennsylvania’'s consumer fraud statute, the
UTPCPL, provides that "[a]ny person who purchasdeases goods or services primarily for
personal, family or household purposes and thesalfgrs any ascertainable loss of money
or property, real or personal, as a result of gear employment by any person of a method,
act or practice declared unlawful . . . may bringri@ate action to recover actual damages|.]"
73 P.S. § 201-9.2(a). Although Sidley Austin argilneg when Plaintiffs purchased the
alleged OPIS tax shelter they were acting as imvgshot as consumers, and therefore the
tax shelters were purchased primarily for businesspersonal purposes, we reiterate that
we are in agreement with Plaintiffs that Sidley #wis argument incorrectly rests on the type



of product purchased, as opposed to the purpoge gurchase. In that regard, Plaintiffs
citation to the Pennsylvania Commonwealth Coure cds/alley Forge Towers South
Condominium v. Ron-lke Foam Insulators, 393 Pa.&W§89, 574 A.2d 641
(Pa.Commw.Ct.1990), is apt. In Valley Forge, thar®¥glvania Commonwealth Court
explained that:

If a laundry business were to purchase a home-askelndepartment store dryer for the
primary purpose of drying clothes for the laundugibess, such a purchase would be
primarily for a business purpose, despite thetfzat the dryer may have been a typical
“consumer product.’ On the other hand, if the garehtwelve growing children purchased
an industrial washer and dryer from a businessigrdp be used primarily to do the family's
laundry, the purchase would be primarily for a figrpurpose and come within the ambit of
73 P.S. § 201-9.2, notwithstanding the fact thdtigtrial washers and dryers generally might
not be considered typical "consumer products.’

Id. at 648.

While we agree with Plaintiffs that the cases celipon by Sidley Austin are factually
distinguishable from the case sub judice,[5] & jancture we will consider 469 Sidley
Austin's citation to the Third Circuit Court of Apals case of Algrant v. Evergreen Valley
Nurseries Ltd. Pshp., 126 F.3d 178, 186-88 (3dL897), for the proposition that investment
securities are not "goods" for purposes of the UPB.Qn Algrant, the plaintiffs alleged that
the fraud was in the valuation fixed by the issofaihe investment securities themselves and
misrepresentations the issuer made concerningetheises. The Third Circuit explained that
only one trial court, in addition to the districwt in the Algrant case, has held that the
UTPCPL does not cover the sale of investment sgesirid. at 187. In addition, the Third
Circuit stated that Pennsylvania cases which Hadtithe UTPCPL covers the purchase of
securities also deal specifically with the trangagtand not with the securities themselves.
Id.

As previously noted, this case concerns individuwdie hoped to avoid personal tax liability
by investing in a tax-advantaged investment stsate®d 1S, that was allegedly marketed to
them by KPMG. (Compl. 1 25, 47, 48). The cruxhaf allegations in the complaint is that
the Deutsche Bank Defendants engaged in a scheimeéute wealthy and sophisticated
persons, like Plaintiffs, to pursue the OPIS sgatehen they knew or should have known
that OPIS was an abusive tax shelter that wouldisslowed by the IRS. Id. { 85. As a
result, Plaintiffs now claim that they were miskdabut the propriety and nature of the OPIS
strategy and seek damages from not only KPMG, $ifliestin, and Presidio, but also
against the Deutsche Bank Defendants, which prdvidedit and account services to
Plaintiffs. 1d. 11 85, 105-225. Accordingly, wedithat the factual circumstances of this case
are distinguishable from those in Algrant, whick nated, at least in part concerned fraud
allegations in the valuation fixed by the issuemwlestment securities themselves.

Additionally, we note that Plaintiffs are individsaand not businesses. Although Sidley
Austin argues that Plaintiffs entered into the $eation to avoid paying taxes on gain from
the sale of the business that they owned and bghathey earned their livelihood, Plaintiffs
purchased the alleged tax shelters to lessengbesonal, as opposed to their business, tax
liabilities. While we express no opinion as to thémate viability of Plaintiffs' consumer
fraud claims, we find that taking all of Plaintifedlegations in the complaint as true,
Plaintiffs have stated consumer fraud claims uphbickvrelief can be granted.



il. Breach of Fiduciary Duty Claims

In the Motion, Sidley Austin argues that Plaintiffaim for breach of fiduciary duty fails
because Sidley Austin did not stand in a fiducratgtionship to Plaintiffs at the time it
entered into the transaction. Sidley Austin consethét Plaintiffs did not seek and did not
obtain legal advice from it before the OPIS tratisa¢ 470 thereby precluding the existence
of an attorney-client, and hence fiduciary, relasioip. In response, Plaintiffs assert that its
breach of fiduciary duty claim is not limited toemts before the consummation of the OPIS
transaction. Plaintiffs maintain that part of theaim includes' excessive and inappropriate
fees charged by Sidley Austin, as well the issuari@ginion letters to Plaintiffs which
Plaintiffs allege Sidley Austin knew or should hdwr®wn in the exercise of reasonable
professional care were not correct. (Compl. 1 181).

In Count X of the complaint, Plaintiffs assert @dch of fiduciary claim against Sidley
Austin in which they allege that Sidley Austin waraployed in a fiduciary capacity by
Plaintiffs and owed Plaintiffs the duties of a fodlary. Plaintiffs allege that Sidley Austin
owed Plaintiffs fiduciary duties of care and loyadind that Sidley Austin "negligently or
intentionally failed to act in good faith and sglébr the benefit of plaintiffs in all matters for
which Sidley Austin was employed.” (Compl. 11 1e3-6laintiffs allege that they suffered
significant injury from Sidley Austin's actions, wh were designed to benefit itself and
which were detrimental to Plaintiffs. Moreover, iRtédfs allege that Sidley Austin's actions
"reflect a series of actions in which Sidley Audtiied to act for plaintiffs' benefit but acted,
instead, for its own (financial) benefit, was al feator in bringing about plaintiffs’ injuries.
Sidley Austin's breaches of its fiduciary obligasovere a proximate cause of damage to
plaintiffs.” Id. § 166. Finally, Plaintiffs assehat Sidley Austin also breached its fiduciary
duties by charging excessive and inappropriatette@saintiffs in connection with the OPIS
transaction. Id. § 167.

A careful review of Plaintiffs' complaint revealsat Sidley Austin has read Plaintiffs’
allegations too narrowly. We find that as Plaistiéissert, they have not limited their claim to
events that transpired before the consummatioheoOPIS transaction, evidenced at least in
part by Plaintiffs’ allegations concerning "excessand inappropriate fees" charged by
Sidley Austin. Although Sidley Austin argues th#diRtiffs have not alleged any damages
proximately caused by events occurring after taetry into the transaction and that
Plaintiffs have asserted conclusory allegationdamhages, we disagree. Plaintiffs have
alleged that Sidley Austin's actions were a reetidiain bringing about Plaintiffs’ injuries and
that its breaches of fiduciary obligations werg@xpnate cause of damages to Plaintiffs. In
addition, Plaintiffs have listed the following sjfexcategories of damages which they seek:
compensatory damages; lost profits; punitive damsagstitution and disgorgement of
profits; recoupment of professional and other fesd to Sidley Austin; interest including
pre judgment interest and recoupment of interest foethe IRS;[6] 471 and other relief
deemed just and proper by the Court. Moreovernkits need not specifically plead how the
alleged damages at issue would have been avoide8itlkey Austin conducted itself
differently after Plaintiffs entered the transantio which Sidley Austin's fiduciary
obligations allegedly arose.

Accordingly, we find that Plaintiffs have stater@ach of fiduciary claim against Sidley
Austin upon which relief can be granted in CourdfXhe complaint.

iii. Professional Malpractice Claims



In the Motion, Sidley Austin argues that Plaintiffim for professional malpractice fails
because Sidley Austin did not cause Plaintiffs' dges in its professional capacity. In that
regard, Sidley Austin maintains that the attornkgnt relationship had not been established
as of the time Plaintiffs entered into the OPIS®is&ction and that Plaintiffs' payment of back
taxes was not caused by Sidley Austin's malpractice

We initially note that under Pennsylvania law, aipiiff must prove the following elements
by a preponderance of the evidence to establistusecof action for legal malpractice: "(1)
the employment of the attorney or other basis tdy;,d2) the failure of the attorney to
exercise ordinary skill and knowledge; and (3) thath negligence was the proximate cause
of the damage to the plaintiff.” Thompson v. Gledmé&rust Co., 1996 WL 635682 at *3-4,
1996 U.S. Dist. LEXIS 16248 at *13-14 (E.D.Pa.1986pting Gans v. Mundy, 762 F.2d
338, 341 (3d Cir.1985)).

Count XI of Plaintiffs' complaint asserts a profesal malpractice claim against Sidley
Austin in which Plaintiffs allege that they engad&idley Austin as their professional
attorneys and that the engagement create a d@tgliey Austin toward Plaintiffs. In that
regard, Plaintiffs allege that "Prior to its engagat by plaintiffs, as already described,
Sidley Austin committed various frauds and negligemd other misrepresentations against
plaintiffs, including its actions in inducing plaiffs to invest in OPIS. During the course of
its engagement as plaintiffs’ professional attosn&ydley Austin failed to exercise ordinary
skill and knowledge. It was impeded by a conflittmeerest between its role as participant as
a promoter of the OPIS tax shelter and its roleroviding a supposedly ‘independent’
opinion letter to plaintiffs." (Compl. 11 169-7®)laintiffs further allege that among other
things, Sidley Austin failed to exercise ordinakjllsand knowledge in preparing its opinion
letters and that the law firm knew or should hamewn that the factual bases behind its
opinion were not correct. "Among other things, 8ydAustin failed to exercise the skill and
knowledge of an expert in tax planning strategiestandard to which it held itself out to
plaintiffs.” Id. § 172. Plaintiffs assert that eadtion delineated in the complaint and taken
by Sidley Austin was negligent and proximately @lactual damage and losses to
Plaintiffs. Id. § 175.

Again, we find that Sidley Austin has read Plaistitomplaint too narrowly and find that
Plaintiffs' professional malpractice claim agai&tley Austin seeks damages for events
following the OPIS transaction. Although Plaintifldmit that they entered into the OPIS
transaction prior to their engagement of SidleytAygl72 Plaintiffs' complaint reflects that
it is the events that occurred during the coursh®fngagement with Sidley Austin that are
subject to Plaintiffs’ professional malpracticamis. See Compl. 1 170 ("During the course
of its engagement as plaintiffs' professional atgs, Sidley Austin failed to exercise
ordinary skill and knowledge . . .").[7] Taking alf Plaintiffs’ professional malpractice
allegations as true, as we must at this junctuecfimd that Plaintiffs have stated a
professional malpractice claim against Sidley Auspon which relief can be granted.

iv. Aiding and Abetting Claims

In the Motion, Sidley Austin argues that Plaintiffiaim for aiding and abetting fails because
Pennsylvania does not recognize a claim for aidimdjabetting fraud and Plaintiffs have not
alleged that Sidley Austin's aiding and abetting Wee cause of their damages. In that
regard, Sidley Austin maintains that Plaintiffs bdailed to allege that any assistance or



encouragement by the law firm caused damage tatPisiand that Plaintiffs did not have
any communication with Sidley Austin before theyezad the transaction.

In response, Plaintiffs assert that they have dtateble aiding and abetting claims and that
Pennsylvania law does not reject aiding and algeli@bility for fraud. In addition, Plaintiffs
maintain that they have adequately alleged thdegilustin's aiding and abetting was a
cause of their damage.

In Count XIlI of the complaint, Plaintiffs have &sted claims against Sidley Austin for
aiding and abetting fraud and breaches of fiduailarty. Plaintiffs allege that Sidley Austin
aiding and abetted a fraud perpetuated againsitPisiby KPMG and Presidio.
"Specifically, Sidley Austin knowingly permitted @encouraged its name to be invoked by
KPMG as an independent and reliable source thatdymovide corroboration for the bona
fide nature of OPIS. Sidley Austin knew that KPM@&residio owed fiduciary duties to
plaintiffs. Sidley Austin also lent credence to KB opinion letter and other
representations about OPIS by reiterating thoselasions and representations in its own,
supposedly independent opinion letter. Howevene8idustin knew that KPMG and
Presidio were aware that Sidley Austin was not petelent.” (Compl. { 184). In addition,
Plaintiffs allege that Sidley Austin "knowingly amdllfully provided substantial assistance
and encouragement to KPMG and Presidio in connegtith their fraudulent activities and
their breaches of fiduciary duties.” Id. § 185.dHy, Plaintiffs assert that Sidley Austin's
actions in aiding and abetting such breaches atfaty duties and fraudulent activities
proximately caused damage to Plaintiffs. Id. § 186.

It appears that both parties concede that the pkamsa Supreme Court has not made a
direct pronouncement concerning 473 whether Penasid recognizes a private cause of
action for aiding and abetting fraud. Therefore,muest predict how the Pennsylvania
Supreme Court would rule on the issue if it werespnted to them. Carrasquilla v. Mazda
Motor Corp., 197 F.Supp.2d 169, 172 (M.D.Pa.200&)g Nationwide Mut. Ins. Co. v.
Buffetta, 230 F.3d 634, 637 (3d Cir. 2000)). Thkofwing standard applies to a federal court
that must predict how a state's highest court waullelon an issue:

[T]he federal court must look to decisions of antermediate state appellate court, other
federal courts interpreting the law of the state] ather state supreme courts that have
decided the issue, as well as analogous decisiata, scholarly works, and any other
reliable data which would tend to show convincinigbw the state's highest court would rule.
Id. (quoting Walsh, 63 F.Supp.2d at 551). In coesity these factors, intermediate state
court appellate decisions should be given "sigaiftaveight” by the federal court, if there is
no indication that the state's highest court wauld otherwise. Id; see also Polselli v.
Nationwide Mut. Fire Ins. Co., 126 F.3d 524, 52813d Cir.1997).

In their submission, Plaintiffs state that havireg been adopted by the Pennsylvania
Supreme Court "is qualitatively different” from hiag been rejected by the Pennsylvania
Supreme Court and cite to Thompson v. Glenmedet Qos 1996 WL 529696 at *2 n. 6
(E.D.Pa. Sept.16, 1996), a 1996 United StatesiBigiourt for the Eastern District of
Pennsylvania case in which the court refused tmigs an aiding and abetting fraud claim
noting it to be an "unsettled question of law[r}"Thompson, the court held that an aiding
and abetting fraud claim may exist under Pennsydviaw, and thus did not dismiss such a
claim. Id.



Although Plaintiffs accurately submit that Sidleygtin did not point to any Third Circuit
Court of Appeals, Pennsylvania Supreme Court, termnediate state appellate case holding
that claims for aiding and abetting fraud are nable under Pennsylvania law, nor did the
Court locate any such case, we are in agreementSidley Austin that the majority of
Pennsylvania federal courts considering this isswe found that Pennsylvania law does not
allow for claims of aiding and abetting fraud araé declined to expand Pennsylvania law
to include such claims. WM High Yield Fund v. O'Ham 2005 WL 1017811 at *14-15,
2005 U.S. Dist. LEXIS 12064 at *49-50 (E.D.Pa. M&y 2005)(Despite the plaintiffs’
argument that their aiding and abetting fraud claimuld go forward because the claim is
substantially similar to a cause of action for agdand abetting a breach of fiduciary duty,
which has been recognized by several Pennsylvawericourts, the court "follow[ed] the
lead of the majority of other courts in this distrin declining to expand Pennsylvania law,
and [held] that the Pennsylvania Supreme Court @vaat permit such an action."); Waslaw
v. Grant Thornton LLP (In re Jack Greenberg, In24)) B.R. 486 (Bankr. E.D.Pa.1999);
Klein v. Boyd, 1996 WL 675554, 1996 U.S. Dist. LESX17153 (E.D.Pa.1996)("The
Pennsylvania Supreme Court has never recognizadse ©f action for aiding and abetting
common law fraud."), aff'd in part and rev'd in{pd®98 WL 55245, 1998 U.S.App. LEXIS
2004 (3d Cir.1998), rehearing en banc granted agdgihpent vacated, 1998 WL 55245, 1998
U.S.App. LEXIS 4121 (Mar. 9, 1998); S. Kane & Sawofik Sharing Trust v. Marine

Midland Bank, 1996 WL 325894, at *9, 1996 U.S. DIFEXIS 8023 at *30 (E.D. Pa. June
13, 1996)(granting 474 summary judgment on claimafding and abetting since
"Pennsylvania has not adopted this cause of attidie will accordingly follow the

majority of Pennsylvania federal courts that hamesidered this issue and find that
Pennsylvania law does not allow for claims of ajdamd abetting fraud. Sidley Austin's
Motion is granted to the extent that Plaintiffgliag and abetting fraud claims will be
dismissed.

Plaintiffs accurately submit, however, that Sidhaystin's Motion does not address the
portion of Count XllI that asserts an aiding anétéihg breach of fiduciary claim against
Sidley Austin. Claims for aiding and abetting adute of fiduciary duty have been
recognized by several Pennsylvania lower courtdyding the Pennsylvania Commonwealth
Court in Koken v. Steinberg, 825 A.2d 723, 731 (Renmw.Ct.2003), as submitted by
Plaintiffs.[8] See also WM High Yield Fund, 2005 WID17811 at *14-15, 2005 U.S. Dist.
LEXIS 12064 at *49-50 (lists cases that indicatar®¥ylvania lower courts recognize claims
for aiding and abetting a breach of fiduciary duByen assuming arguendo that we were to
construe Sidley Austin's submissions as addre$dangtiffs’ aiding and abetting a breach of
fiduciary duty claim in Count XllI of the complainive find that taking all of Plaintiffs’
allegations as true, as we must, that Plaintifiselsiated such a claim upon which relief can
be granted based upon the Plaintiffs' followinggditions: that Sidley Austin, a fiduciary,
knowingly permitted and encouraged its name takeked by KPMG as an independent
and reliable source that would provide corroboratm the bona fide nature of OPIS; that
Sidley Austin was cognizant that KPMG and Presalieed fiduciary duties to Plaintiffs; that
Sidley Austin lent credence to KPMG's opinion letied other representations about OPIS
by reiterating such conclusions in its own allegedtiependent opinion letter; that Sidley
Austin knowingly and willfully provided substantiaksistance and encouragement to KPMG
and Presidio in connection with their alleged bhescof fiduciary duties; and that Sidley
Austin's actions in aiding and abetting such breadf fiduciary duties proximately caused
damage to Plaintiffs.

v. Civil Conspiracy Claims



Sidley Austin argues in the Motion that Plaintiff&im for civil conspiracy fails because
they have not and cannot plead intent to injurdle$iAustin maintains that Pennsylvania
courts require more than allegations of appargnitposeless harm. Moreover, Sidley Austin
asserts that Plaintiffs' claim for civil conspirdeyls as the sole purpose of the conspiracy
cannot have been to injure Plaintiffs.

In response, Plaintiffs assert that the civil coresyy claim pleads the requisite intent to
injure. In that regard, Plaintiffs submit that ®glAustin has quoted Plaintiffs' allegation
concerning Sidley Austin acting for its own finaadbenefit out of context and that whether
Sidley Austin was or was not acting "for its owimgéncial) benefit" cannot, as a matter of
law, defeat Plaintiffs’ conspiracy claim. (PIs.: Bipp. Sidley Austin's Mot. Dismiss at 18-
19).

475 To state a cause of action for civil conspiracglaintiff must allege that two or more
persons combined or agreed with intent to do aawiil act or to do an otherwise lawful act
by unlawful means. Thompson Coal Co. v. Pike Caal @88 Pa. 198, 412 A.2d 466, 472
(1979); Skipworth by Williams v. Lead Indus. As$d,7 Pa. 224, 690 A.2d 169, 174 (1997);
WM High Yield Fund, 2005 WL 1017811 at *13-14, 20055. Dist. LEXIS 12064 at *45. In
addition, a claim for civil conspiracy requires Jfigof of malice, i.e., an intent to injure.”
Grose v. P & G Paper Prods., 866 A.2d 437, 440P4&1uper.Ct.2005); Skipworth by
Williams, 690 A.2d at 174. As accurately submitbgtthe parties, Thompson has been
consistently interpreted as requiring that the polgose of the conspiracy be an intent to
injure or to cause harm to the party who has begmed. WM High Yield Fund, 2005 WL
1017811 at *14-15, 2005 U.S. Dist. LEXIS 12064 46-49; Becker v. Chicago Title Ins.
Co., 2004 WL 228672 at * 13 (E.D.Pa. Feb.4, 2004).

Sidley Austin directs the Court's attention to #egation in the complaint stating that Sidley
Austin's actions reflect that it failed to act Rlaintiffs' benefit but acted, instead, "for its
own (financial) benefit[.]" (Compl. T 166). Sidl&wustin then submits that the above-
referenced allegation goes to Sidley Austin's psepa allegedly participating in the
transaction and it indicates that Sidley Austirtipgrated in the alleged conspiracy to benefit
itself financially, rather than with the requisitgent to harm or injure Plaintiffs.

First, we are in agreement with Plaintiffs thatl&ydAustin did not pull the allegation that it
acted "for its own (financial) benefit" out of F&ifs' civil conspiracy claim, but rather it
appears in Plaintiffs' breach of fiduciary dutyiciagainst Sidley Austin. A technical
reading of the complaint reveals that althoughrfilés incorporated by reference all
"foregoing allegations” into their civil conspiraclaim, Count VIl of the complaint, they did
not incorporate by reference their breach of fidociclaim, Count X of the complaint, as
such allegations appear subsequent in time toitileeonspiracy count. Accordingly,
Plaintiffs’ allegation concerning Sidley Austiniagt“for its own (financial) benefit" was not
incorporated by reference into the civil conspirataym against Sidley Austin. Moreover, we
find that Plaintiffs' civil conspiracy allegatiotisat appear in Count VII of the complaint state
a cause of action for civil conspiracy upon whieheaf can be granted as they fulfill the
requisite aforereferenced elements.

vi. Fraud Claims



Sidley Austin alternatively argues that Plaintsgfsould be required to amend the complaint
in order to plead their fraud claim with greateedficity pursuant to Fed.R.Civ.P. 9(b).[9]
Sidley Austin maintains that Plaintiffs never abegith specificity when they met with
representatives from KPMG, when the misrepreseamsaialleged were made to them, when
Plaintiffs entered into the transaction in questiwhen Plaintiffs filed their tax returns, or
what Plaintiffs filed on their tax returns.

We find that Sidley Austin's argument lacks mekig.now pled and for the reasons cited
herein, Plaintiffs' 225 paragraph complaint wittaegbhments of the full-text reports of the
Senate Subcommittee contain sufficient specifi@tput Sidley Austin on notice of the
conduct of which it is charged. We find that Fed6 &R.Civ.P. 9(b)'s pleading requirements
have been satisfied.

To summarize, Defendant Sidley Austin's Motionranged only with respect to Plaintiffs’
request for recoupment of interest paid to the dR& Plaintiffs' aiding and abetting fraud
claims. Sidley Austin's Motion is denied in all etlhrespects.

B. Plaintiffs' Motion to Remand

In the Motion, Plaintiffs argue that the case sutige should be remanded to the Court of
Common Pleas of Luzerne County as this Court laokgect matter jurisdiction. Plaintiffs
assert that they bring solely state law claimsraiddefendants and that complete diversity is
lacking, as is federal question jurisdiction. "Nefehdant contends otherwise. No defendant
removed this case within the 30-day window create@8 U.S.C. § 1446(b)

The Deutsche Bank Defendants invoke a single gréamiemoval, namely, 9 U.S.C. § 205,
alleging that this action ‘relates to an arbitratgreement falling under the Convention on
the Recognition and Enforcement of Foreign Arbikalards' (the Convention')." (Pls." Br.
Supp. Mot. Remand at 2-3). Plaintiffs maintain ttég matter must be remanded to state
court as it does not fall under the Convention.

Deutsche Bank Defendants' responsive submissiongjith Presidio and KPMG join,

assert that the action was removed pursuant t&c90J8 205 because it "relates to" an
arbitration agreement falling under the Conventdetendants contend that removal is
proper under the Convention because Plaintiff Mrel@alo's claims fall under a Customer
Agreement that he signed, thereby binding himsedirt arbitration clause that requires him
to arbitration this dispute under the National Agation of Securities Dealers, Inc.

("NASD") rules. Defendants argue that the arbitratagreement falls under the Convention
because the relationship between Plaintiffs aneidnts involved property located abroad,
envisaged performance abroad, and had a reasaeédilenship to a foreign state.

District courts have original jurisdiction over atgction or proceeding falling under the
Convention[.]"[10] Removal from state court is atingly appropriate whenever "the
subject matter of an action or proceeding pending $tate court relates to an arbitration
agreement or award falling under the ConventiorJ:8.C. § 205. In that regard, we note
that this action was removed pursuant to 9 U.S.ZDS which provides, in pertinent part, as
follows:

Where the subject matter of an action or proceepergling in a State court relates to an
arbitration agreement or award falling under thev&mtion, the defendant or the defendants



may, at any time before the trial thereof, remawehsaction or proceeding to the district
court of the United States for the district andslon embracing the place where the action or
proceeding is pending.

9 U.S.C. § 205 (emphasis added).

As the Deutsche Bank Defendants aptly submit, thwedsrd for demonstrating removal
jurisdiction under the Convention is a lenient ofg the Fifth Circuit Court of Appeals has
explained:

whenever an arbitration agreement falling undeiGbevention could conceivably 477 affect
the outcome of the plaintiffs case, the agreenretdtes to' the plaintiff's suit. Thus, the
district court will have jurisdiction under § 208ey just about any suit in which a defendant
contends that an arbitration clause falling untder@onvention provides a defense. As long
as the defendant's assertion is not completelyrdlmsumpossible, it is at least conceivable
that the arbitration clause will impact the dispiosi of the case. This is all that is required to
meet the low bar of ‘relates to.'

Beiser v. Weyler, 284 F.3d 665, 669 (5th Cir.2002)e phrase "‘relates to' generally
conveys a sense of breadth.” Id. (citing Shaw \teD&ir Lines, Inc., 463 U.S. 85, 96-97,
103 S.Ct. 2890, 77 L.Ed.2d 490 (1983)). Moreovds teasy" removal standard differs from
the general rule of strict construction of statutesferring removal jurisdiction. As the Fifth
Circuit has also stated,

[i]n allowing removal whenever the arbitration cda@ucould conceivable impact the
disposition of the case, we make it easy, not Hardjefendants to remove. But we conclude
that easy removal is exactly what Congress intemi&d®05.

Beiser, 284 F.3d at 674.

Against that backdrop, we note that Plaintiffs seskand of the case sub judice on the
ground that the arbitration agreement at issuetsriforeign” arbitration agreement and
accordingly does not fall under the ConventionirRiilis argue that a relationship with a
foreign corporation cannot override the "repeatatements in the Customer's Agreement
that it will be enforced under the laws of the stat New York." (PIs." Br. Supp. Mot.
Remand at 3, 5). We are in agreement with Defesdaat such an argument contradicts the
express language of the Convention, which providasan arbitration agreement falls under
the Convention where the "relationship [out of whibhe agreement arises] involves property
located abroad, envisages performance or enfordesthenad or has some reasonable
relation with one or more foreign states." See 8.0. § 202;[11] Freudensprung v. Offshore
Technical Servs., Inc., 379 F.3d 327, 340 (5th2004) (the Convention applies to an
arbitration agreement between two United Statézecis "provided that there is a ‘reasonable
relation' between the parties’ commercial relatigmand some ‘important foreign
element.™); Lander Co. v. MMP Investments, In€7 F.3d 476 (7th Cir.1997) (Convention
applied to arbitration agreement between two Untades companies where only link to
foreign nation was that one party to agreement @vbel distributing United States
manufactured products in Poland); Beiser, 284 Bt3b66-69. For the reasons that follow,
we find that the relationship out of which the Quser Agreement arose involved property
located abroad, envisaged performance in a forgipe, and otherwise related to a foreign
state pursuant to 9 U.S.C. § 202.

478 We must first determine whether the partiesiroercial relationship involved property
located abroad under 9 U.S.C. § 202. To executallbged OPIS strategy, Plaintiffs



purchased certain Deutsche Bank AG securitiestaterms of such securities, which
Plaintiff Mr. Chebalo confirmed in writing, requatehe resale of Deutsche Bank AG stock
on one of two German exchanges, the Frankfurt SExckange or Xetra, a German
electronic exchange. (Rec. Doc. 27, Ex. A). Morepas submitted by the Deutsche Bank
Defendants, Mr. Chebalo and the other Plaintiffehagviedged in writing that the
"Transactions" included not only the purchase afitSehe Bank AG stock, which was to be
effected through his DBSI account, but also a loaade by Deutsche Bank AG. Id. at Ex. C.
We accordingly find that the relationship betwelea parties clearly involved property
located abroad.

With regard to whether the parties’ commercialti@tship envisaged performance abroad
pursuant to 9 U.S.C. § 202, the relevant jurisdi@i inquiry is not whether an arbitration
agreement itself envisages performance abroadylether the relationship out of which the
agreement arose envisages performance abroad.$&Q@ § 202. Although Plaintiffs seek
to focus the Court on the choice of law clausdhnen@ustomer Agreement, entitled "Place of
Performance—Governing Law," which provides thateéh@&rcement of the Customer's
Agreement is governed by New York law and that D&8uld perform its services in New
York, we find that the parties envisaged that ¢erséeps in Plaintiffs’ OPIS investment
strategy would involve performance abroad. Considethat regard, that Mr. Chebalo signed
a trade confirmation for the purchase of a callayptvhich identifies "Deutsche Bank AG
acting through its Frankfurt branch" as the coyddy. In addition, the Confirmation
provides for notice to be given to Deutsche BankiAGrankfurt, Germany, calls for
payments to be directed to Deutsche Bank AG inkfait) Germany, and requires the resale
of the shares of common stock of Deutsche Bank Alg on German stock exchanges. (Rec.
Doc. 27, Ex. A). Moreover, Plaintiffs signed agresms stating in pertinent part that they
agree to resell the securities only through theltat Stock Exchange in a transaction
complying with Rule 904 under the Securities Adt; see also Rec. Doc. 27 at Ex. C.

We find that Plaintiffs’ reliance upon the choiddawv clause in the Customer Agreement
focuses the Court far too narrowly on a single @ion of one agreement, as opposed to the
whole commercial relationship between the pariés.are in agreement with Defendants
that such a narrow focus cannot defeat jurisdiatioder the Convention, which directs a
court to analyze the totality of the commerciaateinship out of which the Customer
Agreement arose.

We must now consider whether the commercial reiatigp between the parties had a
reasonable relationship to a foreign state. Moeei§ipally, in ascertaining whether

Plaintiffs’ commercial relationship with Deutschari& Defendants bears some "reasonable
relation” to a foreign state, Germany, it is nogatblat Plaintiffs' OPIS strategy involved loans
from Deutsche Bank AG and trading in foreign mask&toreover, in the Customer
Agreement, Mr. Chebalo agreed to arbitrate withu;yevhich is a term defined to include,
among other things, "affiliates" and "affiliates@&utsche Bank" is defined to include
Deutsche Bank AG, a German corporation. (Rec. RBcEXx. B).

479 Although Plaintiffs argue that their participatin the OPTS Strategy was purely a
domestic affair, they appear to gloss over thetfzat the execution of each such strategy
necessarily involved several foreign participa@mpl. 11 39-40; Compl. at Ex. C).
Exhibit C to Plaintiffs' complaint, which the conapit incorporates by reference, is the
opinion provided by Defendant KPMG to Plaintiff Mkmato and which Plaintiffs allege is



representative of the opinion letters receivedlbRlaintiffs. (Compl. § 37). The opinion
letter provides as follows in describing the OPiategy:

The basic design of the investment strategy wamigesl upon the expectation that a highly
leveraged position in Foreign Bank securities waqartovide Investor [defined as Peter
Amato] with the opportunity for capital appreciatidn order to maximize the utilization of
foreign capital market credit facilities, Investtered into a swap transaction. The other
participant in the swap was a foreign (non-U.Spé&gyer, Hyde Street, LLC ("Limited
Partner"), a limited liability company, that ha®@f6 limited partnership interest in a
Cayman Islands limited partnership, Cayuga L.Por@ign LP") which invested in Foreign
Bank securities. Investor further increased itestinent position in Foreign Bank by making
a direct purchase of Foreign Bank stock and options

Compl. at Ex. C. We agree with Defendants thatrgihe level of involvement of foreign
entities, foreign stock, and options in Plaintifd®1S strategy, Plaintiffs' contention that the
strategy has no "foreign element" is disingenuous.

As we find there to be a "foreign element” to tlaeties' relationship, Jones v. Sea Tow
Services Freeport N.Y. Inc., 30 F.3d 360 (2d C®4)9is clearly factually distinguishable
from the case sub judice as we will detail. In 3piénited States citizens hired another
United States citizen to rescue their yacht offdbst of Long Island, New York. Id. at 366.
Apart from the language in the agreement betweepéanties which provided for arbitration
in England under English law, no other foreign edatexisted. Id. The Second Circuit Court
of Appeals held that, absent a connection with &mgjindependent of the agreement itself,
the relationship between the parties was insufiicie confer jurisdiction under the
Convention. Id. In Jones, the Second Circuit ratest the proposition that "any case
concerning an agreement or award solely betweendifi&ns is excluded [from the
Convention] unless there is some important foreigment involved, such as property
located abroad, the performance of a contractfameagn county [sic], or a similarly
reasonable relation with one or more foreign statdsat 365 (emphasis added) (quoting S.
Rep. 702, 91st Cong., 2d Sess. App. at 6 (1978p.Jecond Circuit based its conclusion
that the relationship between the parties was fizseriit to confer jurisdiction under the
Convention based upon the fact that the parties Weited States citizens engaged in a
purely domestic salvage dispute. Accordingly, #latron with a foreign state required to
invoke the Convention was lacking.

Although the court in Jones remanded the case faitling that neither the relationship
between the parties, two United States citizensther agreement had any reasonable
relation with a foreign state, id. at 365-66, thet$ of the instant case are readily
distinguishable. Here, the relationship betweerptmties involved property located abroad
and envisaged performance abroad, as we previexplgined and in contrast to the Jones
case. Moreover, the commercial relationship betwberparties had a reasonable relation
with a foreign country, Germany, 480 at least irt pased upon the involvement of
Plaintiffs’ OPIS strategy with loans from Deuts&@ank AG and trading in foreign markets.
Therefore, the Jones case is factually distingbighfrom the instant action.

At this juncture, we will address letters submittedhe Court by the parties regarding recent
case law. In that regard, Plaintiffs rely upon @erg United States District Court for the
Western District of North Carolina case, Green PMG LLP, Civ. Nos. 3:05-CV-79-C,
3:05-C80-C, 3:05-CVv-87-C, and 3:05-CV-88-C (W.D.NKeb. 27, 2006) (the "Green
Order"), in support of their Motion to Remand anelilsche Bank Defendants analyze both



the Green Order as well as a recent United Stastadd Court for New Jersey case, Sullivan
v. KPMG, LLP, Civ. No. 3:05-CV-817-SRC-TJB (D.NApr. 4, 2005) (the "Sullivan
Transcript").

In Green, which concerned a Foreign Leveraged tmast Program ("FLIP") tax shelter,
the defendants removed each of the cases at s$hie United States District Court for the
Western District of North Carolina under the Cori@mand the Edge Act, 12 U.S.C. 8§ 632,
on the theory that the plaintiffs' claims were gabjto an arbitration clause contained in
several warrant contracts (the "Warrants"). Therdrds containing the arbitration provision
were between the plaintiffs and several non-pagymtan Island corporations. In granting
the plaintiffs' motion to remand, the court reliadhong other things, upon KPMG's
admission, pursuant to a deferred prosecution aggeewith the United States Attorney's
Office for the Southern District of New York thdwet money paid for the Warrants "in truth
and in fact . . . constituted fees paid to KPM, ltlaw Firm, the bank participant, the
nominee foreign person, and other participantsée@rOrder at 4. Based upon this admission
by KPMG, the court concluded that the warrants veéi@ns and declined to rely upon them
as a basis to create federal subject matter jatisdiunder the Convention. Id. at 7.

In Sullivan, which was relied upon in Green asHartsupport for remand, the United States
District Court for New Jersey granted the plaistifiotion to remand where: (1) neither
removing party was a signatory to the warrant tloatained the arbitration clause; (2)
neither removing party was involved in the perfonegof the terms of the warrant; and (3)
the terms, interpretation, and execution of therargrwere not placed into dispute in the
complaint.

A careful review of the above-referenced casesalsvbat they are distinguishable from the
instant action. As accurately submitted by the Belwe Bank Defendants, first, the
arbitration clauses upon which KPMG sought to veéye in warrants, documents intended to
cover only a single transaction between the pariesontrast, the arbitration clause in this
case is contained in Plaintiff Mr. Chebalo's Custoigreement with DBSI, which covers
the use of his securities account generally anchatters related to or arising out of that
account agreement. Plaintiff Mr. Chebalo used aowaat at DBSI to buy and sell Deutsche
Bank securities which were only available in maslkaittside of the United States. Such
transactions are at the heart of Plaintiffs' claifrtes dispute falls under a valid and
enforceable arbitration clause, as we will disaogsore detail below, and the agreement
could affect the outcome of this case. As notethleycourt in Sullivan, "[a]s long as the
defendant's assertion is not completely absurchpossible, it is at least conceivable that the
arbitration clause will 481 impact the dispositmfrthe case. That is all that is required to
meet the low bar of “relates to." Sullivan Tramstcat 30-31 (citing Beiser, 284 F.3d at 669).
Second, it would be improper for us to invaliddte Customer Agreement between DBSI
and Plaintiff Mr. Chebalo, or discard the arbitaticlause contained therein, based upon
admissions made by KPMG in its deferred prosecudgmeement, which binds only KPMG.

Accordingly, after having determined that the relaship out of which the Customer
Agreement arose involved property located abroadsaged performance in a foreign state,
and otherwise related to a foreign state purswa@tld.S.C. § 202, we will now ascertain
whether this action relates to the arbitration agrent and satisfies the "easy" removal
standard under 9 U.S.C. § 205, which differs frbengeneral rule of strict construction of
statutes conferring removal jurisdiction. See Bei284 F.3d at 674. The securities
transactions that were an integral part of the Gi&egy were implemented through



Plaintiffs' DBSI brokerage accounts that are coddrngthe Customer Agreement. Where, as
here, the Customer Agreement enabled Plaintiffsidement the strategy at the crux of the
complaint, we find it to be not just "conceivablbit in fact likely that the arbitration clause
will impact the outcome of the case, thus satigfytime jurisdictional inquiry at issue. See id.
at 669 ("whenever an arbitration agreement fallinder the Convention could conceivably
affect the outcome of the plaintiffs case, the agrent ‘relates to' the plaintiffs suit"). As the
relationship out of which the Customer Agreemernmt #rus the arbitration agreement arose,
falls squarely within the parameters of the Connemtand as the arbitration agreement
"relates to" the suit, we find that removal of thigion is proper under 9 U.S.C. § 205. See,
e.g., Keeter v. KPMG LLP, No. 1:04-CV-3759-WSDpstip. at 4-5 (N.D.Ga. May 16,
2005), Hansen v. KPMG LLP, SA CV 04-010525-GLT (MANSslip op. at 2-4 (C.D.Cal.
Mar. 29, 2005); Chew v. KPMG LLP, No. 3:04-CV-748Bdip op. at 11-12 (S.D.Miss. Jan.
6, 2005); Wilson v. Deutsche Bank AG, No. 05-C-342@05 WL 3299366, at *2-3 (N.D.lII.
Nov. 30, 2005); Palmer Ventures, LLC v. KPMG LLRy.N04-706-JJB-DLD, slip op. at 1-2
(M.D.La. Dec. 5, 2005).

C. Motions to Compel Arbitration and Stay Thesedesalings

In their Motions, the Deutsche Bank Defendants, K& Mnd Presidio direct the Court's
attention to a Customer Agreement with DeutschekBlaat includes an arbitration clause,
which was signed by Plaintiff Mr. Chebalo. DBSI masved the Court to compel arbitration
against Mr. Chebalo and to stay the claims of theroPlaintiffs against DBSI pending that
arbitration. Defendants Deutsche Bank and KPM@palgh not signatories to the Customer
Agreement, seek to compel arbitration with Mr. Cileland seek a stay with regard to all
other Plaintiffs. Defendant Presidio has movedafstay based upon the potential
DBS/Chebalo arbitration.

In response, Plaintiffs assert that New York laweagos the Customer Agreement, as
opposed to the Federal Arbitration Act. Plaintdfgue that under New York law, Defendants
KPMG and the Deutsche Bank have no basis to coarpération. Moreover, Plaintiffs
contend that neither KPMG nor the Deutsche Bankcoampel arbitration under the NASD.
Finally, Plaintiffs assert that the claims betwd&&émn Chebalo and DBSI are not arbitrable as
Mr. Chebalo's claims fall 482 outside the paransetéthe arbitration clause.

On or about June 29, 1998 and as noted, Plaintiffiiebalo executed a Customer
Agreement as part of his participation in the OfPé@saction. (Rec. Doc. 18, Ex. A). As part
of carrying out the investment strategy through tSetoe Bank accounts, Deutsche Bank
required Mr. Chebalo to enter into the Customereggrent "[ijn consideration of [Deutsche
Bank] accepting one or more of the accounts [ofRlantiff Mr. Chebalo] . . . and agreeing
to act as brokers[.]" See id. Accordingly, wheropened his brokerage account, Mr.
Chebalo signed a Customer Agreement, dated Jur928, We find that the Customer
Agreement was an integral part of the challenggdstment transactions as Mr. Chebalo
could not have engaged in the challenged transattirough Deutsche Bank without
entering into the Agreement.

The Customer Agreement with Deutsche Bank inclaagtearbitration clause, which provides,
in pertinent part, as follows:

14. Arbitration:
(i) Arbitration is final and binding on the parties



(i) The parties are waiving their right to seekeglies in court, including the right to jury
trial.

The UNDERSIGNED AGREES, and by carrying an Accafrthe Undersigned you agree,
that . . . all controversies which may arise betwag concerning any transaction of
construction, performance, or breach of this or attmer agreement between us, whether
entered into prior, on or subsequent to the datedfeshall be determined by arbitration.
Any arbitration under this agreement shall be deiteed pursuant to the rules then in effect
of the National Association of Securities Dealéms, as the undersigned you may elect. If
the undersigned fails to make such election, tleenrngay make such election. The award of
the arbitrators or the majority of them, shall &K, and judgment upon the award rendered
may be entered in any court, state, or federaliniggurisdiction.

Id. { 14. Moreover, directly above Plaintiff Mr. €balo's signature, the Agreement states
that, "An Arbitration clause is contained in thigr@ement on page 3, item 14. "Arbitration.™
Id. at 4.

We initially note that Defendants accurately subitmgt federal policy, as embodied in the
Federal Arbitration Act ("FAA"), 9 U.S.C. 8 1, e#cs, strongly favors arbitration. E.E.O.C.
v. Waffle House, Inc., 534 U.S. 279, 289, 122 S/G4, 151 L.Ed.2d 755 (2002); Moses H.
Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 WL 24-25, 103 S.Ct. 927, 74 L.Ed.2d
765 (1983); Sandvik AB v. Advent Int'l Corp., 22(B& 99, 104-5 (3d Cir. 2000). Pursuant to
the FAA, a court must compel arbitration if it etisfied that the claim at issue is within the
scope of a valid, enforceable agreement to arbit@e 9 U.S.C. 88 3, 4; Dean Witter.
Reynolds, Inc. v. Byrd, 470 U.S. 213, 218, 105 S1288, 84 L.Ed.2d 158 (1985) ("By its
own terms, the Act leaves no place for the exemiskscretion by a district court, but
instead mandates that district courts shall difeetparties to proceed to arbitration on issues
as to which an arbitration agreement has beendignédditionally, the preference for
arbitration is so strong that any doubts abougatthérability of a dispute should be resolved
in favor of arbitration. See Moses H. Cone Mem'splo 460 U.S. at 25, 103 S.Ct. 927,
Bannett v. Hankin, 331 F.Supp.2d 354, 360 (E.D®&2 (internal citations omitted). 483
Moreover, the United States Supreme Court hasthaltda presumption of arbitrability exists
where a contract contains an arbitration clause tlaat an order to arbitrate should not be
denied "unless it may be said with positive asstedhat the arbitration clause is not
susceptible of an interpretation that covers tisered dispute.” Miron v. BDO Seidman, 342
F.Supp.2d 324, 328 (E.D.Pa.2004) (quoting AT & Ef.eInc. v. Communications Workers
of America, 475 U.S. 643, 650, 106 S.Ct. 1415, §=dl2d 648 (1986)); First Liberty Inv.
Group v. Nicholsberg, 145 F.3d 647, 653 (3d Cir8)99

At this juncture, we will address Plaintiffs' cont®n that the applicable law is that of New
York arbitration law, as opposed to the FAA, on blasis of the Customer Agreement's
express choice of New York law. For the reasonsftilw, we find that the FAA, not New
York law, governs.

We initially note that as submitted by the DeutsBaek Defendants, in Roadway Package
Sys. v. Kayser, 257 F.3d 287, 296 (3d Cir.2001}, denied, 534 U.S. 1020, 122 S.Ct. M5,
151 L.Ed.2d 423 (2001), the Third Circuit CourtAgdpeals established a bright-line rule,
"that a generic choice-of-law clause, standing @laminsufficient to support a finding that
contracting parties intended to opt out of the FAdefault standards.” 1d. at 296. In
Roadway Package System, the Third Circuit made thed parties must expressly include a
state's arbitration rules in a choice of law claifisieey intend to contract out of the FAA. Id.



at 296-97; see also Port Erie Plastics, Inc. vowptNails LLC, 350 F.Supp.2d 659, 664
(W.D.Pa.2004)("the mere presence of a generic ehafidaw provision does not, by itself,
evidence an intent by the parties to incorporaie timle Operating Agreement New York rules
of arbitration™); Wolsey, Ltd. v. Foodmaker, In&44 F.3d 1205 (9th Cir.1998)(compelling
arbitration under FAA rather than California lavespite choice of law clause specifying
California law). In the case sub judice, the chat&w provision in the Customer
Agreement to which Plaintiffs direct the Court'teation, does not appear in the arbitration
provision of the Customer Agreement and does npttessly incorporate New York's
arbitration laws, nor does it opt out of the FAA€eFefore, we find that the FAA governs.

Plaintiffs ask the Court to disregard the FAA apglg New York law because the
"Governing Law" section of the Customer Agreem#§ri6, states that "this Agreement and
its enforcement shall be governed by the laws @fState of New York." Plaintiffs rely upon
Smith Barney, Harris Upham & Co. v. Luckie, 85 N2§.193, 623 N.Y.S.2d 800, 647
N.E.2d 1308 (N.Y.1995), which is not binding preeedupon this Court and which is of no
import to this case, for the reasons that follow.

Luckie involved the application of a specific araiton rule, N.Y. CPLR § 7502(b), which
states in pertinent part that where arbitrationtieen demanded, "a party may assert the
limitation [of time] as a bar to the arbitration an application to the court.” Id. at 197-98,
623 N.Y.S.2d 800, 647 N.E.2d 1308. Therefore, NewkMaw permits a party to petition a
court to stay arbitration on the ground that tH®teation demand was untimely. At the time
that Luckie was decided, the year 1995, the lawwvsettled under the FAA as to whether
the court had the authority to address timelingsgas prior to compelling arbitration. The
guestion before the court in Luckie was whether RRL7502(b) "conflicts with the FAA on
the question of the arbitrability of these Stawiftéimitations disputes.” Id. at 200, 623
N.Y.S.2d 800, 484 647 N.E.2d 1308. The Court of égdp of New York ruled that a choice
of law clause specifying that New York law wouldvgen the "agreement and its
enforcement” provided evidence that the partiemithed for CPLR § 7502(b) to apply. Id.
The court reasoned that since the parties didpeiically exclude New York's arbitration
rules from their choice of law clause, they mustehimmtended to include them. Id. at 202,
623 N.Y.S.2d 800, 647 N.E.2d 1308. The court furtiedd that CPLR § 7502(b) did not
conflict with the FAA and thus upheld the applicatiof CPLR 8 7502(b) in cases governed
by the FAA. We are accordingly in agreement with Beutsche Bank Defendants that
Luckie is of no import to the above-captioned casé was limited to the application of
CPLR 8§ 7502(b), the judicial division of labor bewn the court and arbitrator with respect
to timeliness issues.[12] Therefore, as noted,imetthat the FAA, not New York law,
governs this case.

We now turn to the fact that district courts analy®o issues in determining whether a party
must submit its claims to arbitration: (1) whetb®gre is a valid agreement to arbitrate
between the parties; and (2) whether the arbittagreement applies to the dispute at hand,
i.e., whether the dispute falls within the scopéhefarbitration agreement. See John Hancock
Mut. Life Ins. Co. v. Olick, 151 F.3d 132, 137 (Bit.1998); In re Prudential Ins. Co. of Am.
Sales Practice Litig., 133 F.3d 225, 228 (3d CR&)9

We will initially consider the Deutsche Bank Defamts' Motion and ascertain whether a
valid agreement to arbitrate exists between Pfaiti. Chebalo and Deutsche Bank
Defendants and whether the claims in this caseviglin the scope of the arbitration
agreement. For the reasons that follow, we findl ttinere is a valid agreement to arbitrate



between these parties and that Mr. Chebalo's clagserted in this action against the
Deutsche Bank Defendants fall within the scopénefliroad arbitration agreement that he
executed with DBSI.

As previously noted, the arbitration agreemenssuie is applicable to "all controversies
which may arise between us concerning any traraofi construction, performance, or
breach of this or any other agreement between lusther entered into prior, on or
subsequent to the date hereof, shall be deternbpadbitration.” (Rec. Doc. 18, Ex. A). We
are in agreement with the Deutsche Bank Defendhatsuch a broad provision should be
interpreted accordingly, particularly given thetfdwat the provision must be interpreted in
the context of a strong judicial presumption famgrarbitration so that "any doubt
concerning the scope of arbitrable issues shoulésmved in favor of arbitration . . ."

Moses H. Cone Mem'l Hosp., 460 U.S. at 24-25, 1@3.285 927. Moreover, in similar
circumstances, courts have found that equally basbitdration clauses encompass all claims
asserted by the plaintiff. See, e.g., Chew, No4-E¥-748BN, slip op. at 24 (noting that the
broad language of an identical arbitration clausmepassed all disputes arising between
the signatories); Galtney v. KPMG LLP, Case No.34583, 2005 WL 1214613, at *6
(S.D.Tex. May 19, 2005) (noting that "any doubtasolved in favor of arbitration” and
finding that an identical arbitration clause encasged plaintiffs claim for aiding and
abetting breach of fiduciary duty relating to a k@mtax strategy transaction); see also Millar
v. Reliastar Life Ins. Co., 157 F.Supp.2d 645, @27W.D.N.C.2000)(finding that language
of a similarly worded arbitration clause — whichveced "any disputes or controversies that
may arise between myself and [WSSI] or a registezpdesentative of [WSSI] concerning
any order or transaction, or the continuation, grenince or breach of this or any other
agreement between us, whether entered into befor@r after the date this account is open”
— "leaves nothing to the imagination and is cleartgnded to be broad and inclusive in
scope"). Accordingly, in light of the plain languagf the broad arbitration provision in the
Customer Agreement signed by Mr. Chebalo, we firad & valid agreement to arbitrate
between the parties exists and that all of Mr. @l@b claims asserted against the Deutsche
Bank Defendants fall within the scope of the adbitm agreement that he executed with
DBSI.[13] Moreover, the plain language of the adiibn clause of the Customer Agreement
requires, at a minimum, for Mr. Chebalo to submiatbitration his claims against DBSI.

Deutsche Bank contends in its Motion that evenghdtiwas not a signatory to the
Customer Agreement, it may nevertheless enforcarbhiération agreement because DBSI
was acting as its agent at all relevant times. S Bank asserts that it is the parent of
DBSI and can accordingly enforce the arbitratioreagnent between DBSI and Mr. Chebalo.

As accurately submitted by the Deutsche Bank Defets] non-signatories to an arbitration
agreement may compel arbitration where principfesgency apply. See Pritzker v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 7 F.3d 111111-22 (3d Cir.1993)("Because a
principal is bound under the terms of a valid ahibn clause, its agents, employees, and
representatives are also covered under the tersiscbfagreements."); Dupont de Nemours
and Co. v. Rhone Poulenc Fiber and Resin Internexia69 F.3d 187, 199-201 (3d
Cir.2001).

We are in agreement with Deutsche Bank that althatug itself not a signatory to the
Customer Agreement, DBSI was acting as Deutsch&'8486 agent in carrying out the
transactions, which is a fact acknowledged by Mrel@alo. Consider, in that regard, that on
June 25, 1998, before implementing the OPIS styatdg Chebalo countersigned a letter



sent by DBSI, Deutsche Bank's subsidiary, idemtgyDeutsche Bank as DBSI's "parent
company" and advising Mr. Chebalo that DBSI wad[liag] as agent" for its affiliates
(including Deutsche Bank) in connection with theaficial transactions Mr. Chebalo was
executing in connection with his OPIS strategy.q(R&oc. 27, Ex. C). By countersigning that
June 25, 1998 letter agreement between DBSI andChebalo, Mr. Chebalo accordingly
acknowledged the relationship between DBSI and $xat Bank in connection with the
services being delivered. The letter provides Hevis:

In consideration of our execution of the Transawdjfl4] you hereby represent, warrant and
acknowledge to us and to our affiliates for whiok act as agent in connection with the
Transactions (collectively, "Deutsche Bank") that:

i. Deutsche Bank [defined as DBSI and its affil&dteas had no involvement in, and accepts
no responsibility for, the establishment or prorotof the Strategy; and

ii. Deutsche Bank makes no guarantee or represamiahatsoever as to the expected
performance or results of the Strategy or any Taetnen (including the tax, financial or
accounting consequences thereof), and you havengetged in the Strategy or entered into
the Transactions in reliance upon any such guaganteepresentation.

iii. [Mr. Chebalo] [has] been independently advissdhis] own legal counsel and will
comply with all Internal Revenue Laws of the Unitghtes.

iv. [Mr. Chebalo] [was] not approached by DeutsBla@k, to enter into the Strategy or any
Transaction but, indeed, you were approached bsidioeAdvisors, LLC to enter into the
Strategy and the Transactions.

Id. (emphasis added). As submitted by the DeutBamk Defendants, Mr. Chebalo used the
DBSI account to implement the OPIS transactiomart, by purchasing securities on the
Frankfurt Stock Exchange and engaging in swapsotmection with such transactions, Mr.
Chebalo countersigned a confirmation from Deutdtéek, that provided in bold-face type
capital letters that:

DEUTSCHE BANK AG IS NOT REGISTERED AS A BROKER-DEAR UNDER THE
U.S. SECURITIES EXCHANGE ACT OF 1934. DEUTSCHE BANBECURITIES INC.
HAS ACED AS DEUTSCHE BANK AG'S AGENT IN CONNECTIOWITH THIS
TRANSACTION.

Rec. Doc. 27, Ex. A.

As a non-signatory may invoke an arbitration clawseéer ordinary state law principles of
agency, and DBSI was Deutsche Bank's agent, Deu&ahk can compel Mr. Chebalo to
arbitrate his claims. Moreover, the claims agaidetitsche Bank relate to services performed
by DBSI as agent for Deutsche Bank and, conseqyemtd founded upon and arise out of
the same Customer Agreement.[15] In addition, Bfésrallege in the 487 complaint that
Deutsche Bank and DBSI were co-conspirators. (Cofifpl47-151). We therefore find that
Mr. Chebalo has agreed to arbitrate any claims &g mave against DBSI and acknowledged
in writing that DBSI was acting as Deutsche Baakjent in carrying out various transactions
underlying the OPIS strategy. Stated another waytéche Bank may properly enforce the
arbitration agreement against Mr. Chebalo notwéthding the fact that it is not a signatory,
as courts have recognized in similar cases invglidautsche Bank and other non-signatory
defendants. See Chew, No. 3:04-C748BN, slip op74hon-signatory Deutsche Bank AG
could enforce similar agreement against plaingitduse signatory Deutsche Bank
Securities, Inc. was acting as its agent); HanNen04-010525-GLT (MANX), slip op. at 5-7
(nonsignatory Deutsche Bank AG could enforce sinafreement against plaintiff because
plaintiff alleged interdependent and concerted onsicict between signatory Deutsche Bank



Securities, Inc. and Deutsche Bank AG); Galtney, Mi®5-583, 2005 WL 1214613, at 6-7
(same).[16]

Therefore, the Court has found that Plaintiff Mhebalo must submit to arbitration his
claims against the Deutsche Bank Defendants pursoidine broad arbitration clause
contained in the Customer Agreement and agencygiplas.

We will now consider Defendant KPMG's Motion to QmehArbitration and Stay All
Proceedings, or, Alternatively, for an Extensio ohe to Respond to Plaintiffs' Complaint.
In the Motion, KPMG argues that even as a non-sagygait is entitled to enforce the
arbitration agreement pursuant to principles obgse¢l, which is one of the several theories
arising out of the common law that provide a b&sision-signatories to enforce arbitration
agreements. See, e.g., Miron, 342 F.Supp.2d at®83Rpr Tech., Inc. v. Alcatel Bus. Sys.,
278 F.Supp.2d 519, 521 (E.D.Pa.2003).

KPMG accurately submits that Third Circuit case lagtructs that equitable estoppel
principles allow a non-signatory to compel arbitratwhere there is a close relationship
between the entities involved and where the claiganst the non-signatory are closely
intertwined with the arbitration agreement:

[A]lternative estoppel . . . will bind a signataxy arbitrate at a nonsignatory's insistence
where there is an obvious and close nexus betveendn-signatories and the contract or the
contracting parties . . . The two-part test foemdative estoppel requires a court to determine
whether there is a close relationship between niiges involved, and examine the
relationship of the alleged wrongs to the nonsigngd obligations and duties in the contract
... To satisfy the second part of the test, thesignatory seeking enforcement of an
arbitration agreement must show that the claimgagthem are intimately founded in and
intertwined with the underlying 488 obligationstbé contract to which they were not a
party.

Miron, 342 F.Supp.2d at 333 (internal citations teal); see also e.g., E.l. DuPont Nemours
and Co., 269 F.3d at 199.

KPMG argues in the Motion that Plaintiffs' allegats equitably estop Plaintiff Mr. Chebalo
from avoiding arbitration with KPMG as the complaatieges a "close relationship between
the entities involved" and because the claims s$against KPMG are "intimately founded
in and intertwined with the underlying obligatiomisthe contract." (KPMG Br. Supp. Mot.
Compel Arb. at 8-10).

At oral argument held before the Court on May 20&, Plaintiffs' counsel directed the
Court's attention to a Deferred Prosecution Agregri®PA") entered into by Defendant
KPMG with the Government arising from KPMG's FLIPRIS, Bond Linked Issue Premium
Structure ("BLIPS"), and Short Option Strategy (‘S{Pand entered into by KPMG to
cooperate with the Government's investigation ambminal wrongdoing associated with the
development, promotion, and implementation of taelters. (Oral Argument, May 24, 2006,
Pls' Ex. 1). The DPA is subdivided into the follogisections: "Statement of Facts" ("SOF");
"The Fraudulent Tax Shelter Activities;" "Steps &ako Avoid IRS Scrutiny of the Tax
Shelters;" "KPMG's Responses to IRS and Senatestigedions of its Fraudulent Tax Shelter
Activities,” and "KPMG's Cooperation.” In the DPRPMG stipulated to a SOF. In the SOF,
KPMG admits that "[f[rom 1996 until 2002, KPMG, tlugh its tax partners, it assisted high
net worth United States citizens to evade UnitedeStindividual income taxes on billions of



dollars in capital gain and ordinary income by depmg, promoting and implementing
unregistered and fraudulent tax shelters.” Id. Ifi Zae DPA, KPMG details the unlawful and
fraudulent conduct performed at the hands of a rurabKPMG tax partners, KPMG tax
management, and other personnel. In the "FraudiieenShelter Activities" portion of the
DPA, KPMG admits that its tax partners helped desigsell tax shelters to high net worth
United States citizens during the period in questas noted. With regard to OPIS, the tax
shelter at issue in this case, KPMG admits thatg marketed and sold by KPMG between
1998 and 2000 to at least 170 high net worth inldial clients, it generated at least $2.3
billion in bogus tax losses, and KPMG's gross fem®s OPIS transactions were at least $28
billion. Id. 1 6.

Moreover, and as raised by Plaintiffs’ counsel teetbe Court on May 24, 2006, KPMG
admits in the DPA that OPIS opinions signed by KPMs partners and the representations
drafted by KPMG tax partners and knowingly adogigdhe high net worth individual
clients, falsely stated that:

(a) the client requested KPMG's opinion ‘regardivgU.S. federal income tax consequences
of certain investment portfolio transactions,’ winetruth and in fact there were tax shelter
transactions designed to generate bogus tax losses;

(b) the “investment strategy' was based on theataipen that a leveraged position in the
foreign bank securities would provide the “inve'siath the opportunity for capital
appreciation, when in truth and in fact the strateigs based on the expected bogus tax
benefits to be generated; and (c) certain moneypagkas part of an investment (i.e., for a
warrant or a swap), when in truth and in fact thenay constituted fees due to promoters and
other facilitators of the transaction. All of thes@inion letters were substantially identical,
save for the 489 names of the clients and entitiedved, the dates, and the dollar amounts
involved in the transactions.

Id. 9.

After a careful review of the DPA and applicablsedaw, we are in agreement with
Plaintiffs’ compelling argument that KPMG cannoaihitself of the equitable doctrine of
estoppel in the case sub judice as the DPA refieqiarticular detail that KPMG lacks clean
hands in transactions underlying the above-capti@ase, specifically OPIS transactions. As
aptly stated by the United States District Courttfee Southern District of Texas in Galtney,
"[t]he lynchpin for equitable estoppel is equitydahe, point of applying it to compel
arbitration is to prevent a situation that wouldifi the face of fairness.” Galtney, No. 11-05-
583, 2005 WL 1214613, at *5 (citing Hill v. Gen €l Power Sys., Inc., 282 F.3d 343, 349
(5th Cir.2002)). Counsel for KPMG conceded at arglument that the language of the DPA
specifically refers to certain OPIS strategies; éeer, notwithstanding that fact, KPMG's
counsel asserted that the DPA failed to refer tliy¢o the Plaintiffs in this action. We find it
unduly onerous and completely unnecessary for & @ list the name of each and every
client who participated in transactions with KPMtat ultimately resulted in the filing of the
DPA at issue. In fact, as noted, the plain langudHdbe DPA directly speaks to that issue
and states that "All of these opinion letters warbstantially identical, save for the names of
the clients and entities involved, the dates, &eddollar amounts involved in the
transaction.” Id. § 9. The DPA specifically inclgsd@PIS transactions, which form the
underlying basis for the instant suit. While we engnizant of KPMG's strenuous argument
that the Court has discretion to enforce the atiitn agreement against a nonsignatory
based upon principles of equitable estoppel, itld/te entirely inequitable and "fly in the
face of fairness"” to permit KPMG to avall itselfsafch doctrine when it lacks clean hands, as



evidenced by its entry into the aforereferenced DPA We will therefore deny KPMG's
Motion to Compel Arbitration to the extent that KBMs not entitled to enforce the
arbitration agreement; however, as will be discdssanore detail below, KPMG's Motion is
granted to the extent that the proceeding willthgesd pending resolution of the arbitration
between Plaintiff Mr. Chebalo and the Deutsche Baatendants.

Presidio has filed a Motion to Stay ProceedingsdignArbitration, or Alternatively, for
Additional Time to Respond to Complaint in whiclargues that this Court should stay this
case as to all parties if we grant the Deutsché&Brfendants' Motion to Compel
Arbitration. "Because of the strong federal intefagoring arbitration, Presidio submits that
should an arbitration involving Deutsche Bank aadain Plaintiffs be ordered, this action
should be stayed against all other parties.” (Bi@®&r. Supp. Mot. Stay at 2-3). In the
Motion, Defendant Presidio argues that Plaintdfaims revolve around allegations that all
Defendants joined in a conspiracy to defraud Rffsrty making a particular investment
available to Plaintiffs. Presidio asserts thahd Court and jury will be required to make
findings on numerous issues of fact and law thétalgo be the subject of the arbitration
between Plaintiffs and Deutsche Bank Defendankgramt 490 risks of inconsistent rulings
and inefficiencies will occur, if the matters predesimultaneously. Presidio additionally
asserts that the imposition of a stay will presensignificant prejudice to Plaintiffs as they
waited several years to bring this lawsuit arisig of investments that occurred in 1998. "In
short, given the poverty of the allegations of edias and damages, there is no basis to
conclude that a stay pending arbitration would ulyf@rejudice Plaintiffs in any way." Id. at
6. Moreover, we note that the Deutsche Bank Defetsd@lso maintain that the Court should
stay the proceedings in their entirety pendingteation in the interest of judicial efficiency
and based upon the Court's inherent authoritydatg stay in order to conserve judicial
resources. (Deutsche Bank Defs." Br. Supp. Mot. @rArbitration at 17-21).

Before this Court can decide the issue of whethemnbnarbitrable claims should be stayed
pending final resolution of the arbitrable claim& must ascertain whether the nonarbitrable
claims should be severed and remanded to state €daintiffs argue that if the Court
determines that it has subject matter jurisdictwear Mr. Chebalo's claims against Deutsche
Bank, it should nevertheless exercise its disandiboremand the remaining claims of the
other Plaintiffs.

A district court may exercise supplemental juriidic over claims for which it has no
original jurisdiction if those claims "are so r&dtto claims in the action within such original
jurisdiction that they form part of the same caseamtroversy . .." 28 U.S.C. § 1367(a); see
Growth Horizons, Inc. v. Delaware County, Pa., 83 1277, 1285 n. 14 (3d
Cir.1993)(section 1367(a) "states that federal tsosinall exercise supplemental jurisdiction
over pendent claims arising out of the same casemroversy"). Moreover, this Court has
held that supplemental jurisdiction, applies ndiyda claims brought by a single plaintiff,
but also where different plaintiffs' claims "derifrem a "common nucleus of operative fact'
and are such that a plaintiff "‘would ordinarilydxected to try them in one judicial
proceeding.™ Arnold v. Kimberly Quality Care NurgiServ., 762 F.Supp. 1182,. 1186
(M.D.Pa.1991)(internal citations omitted).

Under the facts of this case, we find that theteable claims over which we have original
jurisdiction and the nonarbitrable claims "formtpafrthe same case or controversy." See
Chew, 3:04-CV-748BN, slip op. at 25. In additiome tomplaint makes clear that Plaintiffs’
claims all derive from a "common nucleus of opemafact.” (Compl. 11 25, 47, 101).



Accordingly, the Court will exercise supplementaigdiction over the nonarbitrable claims
and no claims in the case sub judice will be salarel remanded to state court.[18]

Regarding the Defendants' request for a stay ofidimarbitrable claims, the Deutsche Bank
Defendants rely upon 9 U.S.C. § 3, which stateslgvant part:

If any suit or proceeding be brought in any of ¢tberts of the United States upon any issue
referable to arbitration 491 under an agreementriting for such arbitration, the court in
which such suit is pending, upon being satisfied the issue involved in such suit or
proceeding is referable to arbitration under suthgreement, shall on application of one of
the parties stay the trial of the action until sachitration has been had in accordance with
the terms of the agreement . . .

The Third Circuit Court of Appeals has instructhdtt"[a] party to a valid and enforceable
arbitration agreement is entitled to a stay of fatleourt proceedings pending arbitration as
well as an order compelling such arbitration." Alager v. Anthony Int'l L.P., 341 F.3d 256,
263 (3d Cir.2003)(citing Seus v. John Nuveen & @Qw,, 146 F.3d 175, 179 (3d Cir. 1998));
see also Shaffer v. Graybill, 68 Fed.Appx. 374, @b6Cir.2003)("Under the FAA, a court,
on application of one of the parties to an agredrnuearbitrate, must stay a judicial action
commenced in that court which is the subject o&dmtration Clause or, in the alternative,
must dismiss any arbitrable claims."). Accordinglyg,the basis of the plain language of 9
U.S.C. 8§ 3 and applicable case law, DBSI, as aasogy to the Customer Agreement, is
clearly entitled to a stay of all nonarbitrableiia against it in this action.

Regarding the right to a stay requested by DeutBamé& and Presidio, as nonsignatories to
the Customer Agreement, the Court has discreti@tay proceedings against parties and
non-parties to an arbitration when the resolutibtihe civil proceeding would involve a
common question of law or fact within the scopehef arbitration agreement. Consider, for
example, that in Berkery v. Cross Country Bank, ES&upp.2d 359 (E.D.Pa. 2003), the
court stayed proceedings against several non-atibigr parties pending arbitration between
the plaintiff and the arbitrating defendant. Id3@0. In Berkery, the court noted that "[t]he
Third Circuit has found decisions to stay arbitratproper in circumstances where nonparties
to an arbitration agreement "have related and camgiinterests with [those of the parties
who were also] principals to the litigation.™ Bt 370 n. 11 (citing Barrowclough, v. Kidder,
Peabody & Co., 752 F.2d 923, 938 (3d Cir.1985)rmded on other grounds, Pritzker v.
Merrill Lynch, Pierce, Fenner & Smith, 7 F.3d 11(Bd Cir.1993)); see also Cost Brothers,
Inc. v. The Travelers Indem. Co., 760 F.2d 58,&0Cir.1985)("[T]he decision whether to
grant a stay in this case is committed to theidistourt's discretion, since it is a matter of
the court's inherent power to conserve judiciabueses by controlling its own docket.").

As accurately submitted by Defendants, the claissered in the complaint are brought by
Plaintiffs jointly and are grounded in identicatfaand legal theories. Moreover, Plaintiffs’
twenty causes of action against six Defendantslvewveround Plaintiffs’ allegations that all
of the Defendants joined in a conspiracy to defialaintiffs by making a particular
investment available to Plaintiffs. See, e.g., Cofifh 146-151. Therefore, we find that
simultaneous prosecution of the claims in arbiratwith respect to Plaintiff Mr. Chebalo,
and this litigation with respect to the other Plidis, would clearly be a waste of judicial
resources. In addition, given the interdependeh&daitiffs’ claims, simultaneous litigation
of such claims in separate forums would likely léaa@ duplication of effort, as well as the
risk of inconsistent decisions and inefficienci&s.aptly submitted by the Deutsche Bank
Defendants and Presidio, for such reasons, numeitbes district courts have granted



discretionary stays in 492 analogous or exact as in litigation involving plaintiffs’
participation in an investment strategy similatite investment strategy at issue in this case.
See, e.g., GM Johnson Family Ltd. P'ship v. De@$ank, et al., Civ. No. 03-5240
(W.D.Ark. Mar. 16, 2004)(staying plaintiffs' clainagainst Deutsche Bank's codefendant
pending the arbitration of the plaintiffs' claingainst Deutsche Bank due to existence of
common issues); Whipple Family Ltd. P'ship v. Debé&sBank, et al., Civil No. 03-6115
(W.D.Ark. Mar. 16, 2004); Reddam v. KPMG, et aliyiCNo. SA CV 04-1227-GLT

(MANXx), 2004 WL 3761875 (C.D.Cal. Dec. 14, 2004 pltaey, Case No. H-05-583, 2005
WL 1214613, at 7; Keeter, No. 1:04-CV-3759-WSDp slp. at 17-19; Chew, 3:04-CV-
748BN, slip op. at 27 (finding that "the nonarbitieclaims asserted against [Deutsche Bank
AG and Deutsche Bank Securities, Inc.] should bgest"); Heller v. Deutsche Bank AG,
2005 WL 665052 at *6 (E.D.Pa. Mar.17, 2005)(notingt courts “typically grant stays when
there are both arbitrable and non-arbitrable clamibe same action and significant overlap
exists between the parties and issues"); Miron,R&2ipp.2d at 334 ("[T]he FAA's
requirement that a court stay the trial of the@ttsuggests that the proceedings must be
stayed in their entirety, even when the action engasses both arbitrable and non-arbitrable
claims."). In several of the aforereferenced casescourts granted Presidio's Motions to
Stay Pending Arbitration, finding that the civilgmeedings against Presidio would involve
"common questions of act that are within the saaftbe arbitration agreement.” We find the
reasoning contained in these cases to be compelling

Although Plaintiffs briefly assert that there is &yopropriate reason to stay these proceedings,
we find that they have not established that theyld/be prejudiced by a stay pending
resolution of the arbitration between the Deutd8apk Defendants and Mr. Chebalo. We are
in agreement with Presidio that the imposition efay will present no significant prejudice

to Plaintiffs as they waited several years to bting lawsuit arising out of investments that
occurred in 1998. In addition and as previousledpbecause Plaintiffs allege concerted
conduct and a joint conspiracy to defraud, it wdegdnefficient and risk inconsistent

findings and rulings to permit this case to procagdinst the non-arbitrable Defendants after
compelling arbitration against the Deutsche Banfebaants. Accordingly, this case is

stayed pending resolution of the arbitration.

NOW, THEREFORE, IT IS ORDERED THAT:

1. Sidley Austin's Motion to Dismiss Plaintiffs’ @plaint pursuant to Fed. R.Civ.P. 12(b)(6)
(doc. 9) is granted in part and denied in parh&ofollowing extent:

A. Plaintiffs’ claims for the recoupment of interpsaid to the IRS in all applicable counts of
their complaint are dismissed.

B. Plaintiffs’ aiding and abetting fraud claimsaithapplicable counts of their complaint are
dismissed.

C. Sidley Austin's Motion is denied in all othespects.

2. Plaintiffs' Motion to Remand for Lack of Subjédatter Jurisdiction (doc. 23) is DENIED.
3. Defendant KPMG's Motion to Compel Arbitratiorda®tay All Proceedings, or,
Alternatively, for an Extension of Time to RespdodPlaintiffs' Complaint (doc. 7) is
granted in part and denied in part to the followaxgent:

493 A. KPMG's Motion is granted to the extent thiafurther proceedings in this case are
STAYED against KPMG pending the outcome of thetesbon between Plaintiff Mr.
Chebalo and Defendants Deutsche Bank AG and Deuahk Securities, Inc., in
accordance with the arbitration clause containdddenCustomer Agreement.,

B. The Motion is denied in all other respects.



4. Defendant Deutsche Bank Defendants' Motion tan® Arbitration and Stay These
Proceedings, or, Alternatively, for an Extensioohe to Respond to Plaintiffs' Complaint
(doc. 10) is granted in part and denied in pathé&ofollowing extent:

A. Deutsche Bank Defendants' Motion is grantedheoextent that Plaintiff Mr. Chebalo shall
submit his claims against Deutsche Bank AG and gxigt Bank Securities, Inc. to
arbitration in accordance with the arbitration slawontained in the Customer Agreement.
All further proceedings in this case are STAYED gieg the outcome of the arbitration
between Plaintiff Mr. Chebalo and Defendants Dehgd€8ank AG and Deutsche Bank
Securities, Inc.

B. Deutsche Bank Defendants' Motion is denied liothler respects.

5. Presidio Defendants' Motion to Stay Proceedirwysding Arbitration, or, Alternatively,

for Additional Time to Respond to Complaint (dogis8granted in part and denied in part to
the following extent:

A. Presidio's Motion is granted to the extent tdafurther proceedings in this case are
STAYED against Presidio pending the outcome ofatiétration between Plaintiff Mr.
Chebalo and Defendants Deutsche Bank AG and DeuBahk Securities, Inc., in
accordance with the arbitration clause containddenCustomer Agreement.

B. Presidio’'s Motion is denied in all other respect

6. Based on the foregoing, Plaintiff Mr. Chebalostnsubmit to arbitration his claims against
Defendants Deutsche Bank AG and Deutsche Bank esutnc. The arbitration must be in
accordance with the applicable provisions of thet@umer Agreement signed by Plaintiff Mr.
Chebalo.

7. All further proceedings in this case are STAY&adainst all Defendants pending the
completion of the arbitration process between EfaMr. Chebalo and Defendants Deutsche
Bank AG and Deutsche Bank Securities, Inc., in etanoce with the arbitration clause
contained in the Customer Agreement.

8. The remaining Plaintiffs are not required torsitio arbitration any of their claims against
any of the Defendants.

9. The Court will schedule a telephonic status ewerice for December 4, 2006, at 9:30 a.m.,
which will be initiated by Plaintiffs' counsel, ading the Court on the progress of the
arbitration procedure. The Chambers' telephone euml{570) 601-1497. The parties are
encouraged to complete the arbitration processdtydate.

[1] It has been indicated to the Court that asaoiudry 1, 2006, the name of the firm changed
from Sidley Austin Brown & Wood LLP to Sidley AustLLP. (Rec. Doc. 9 at 3 n. 1). We
will refer to Sidley Austin LLP as Sidley Austin this narrative.

[2] Plaintiffs in this action are Peter and Debofahato, Joseph and Donna Amato, Leonard
and Lana Ross, and James Chebalo, individuallyaariekecutor of the Estate of Rosalie
Chebalo (collectively "Plaintiffs").

[3] Defendants in this action are KPMG LLP, Sidkystin Brown & Wood LLP, Presidio
Advisors LLC, Presidio Growth LLC, Deutsche Bank A6d Deutsche Bank Securities, Inc.
(collectively "Defendants").

[4] Sidley Austin appears to alternatively conténat the fraud, negligent misrepresentation,
and consumer fraud claims must fail "because miamgtiall of the misrepresentations that
Plaintiffs allege in the opinion letter were witlime personal knowledge of Plaintiffs."
(Sidley Austin Br. Supp. Mot. Dismiss at 8). Weatjsee with Sidley Austin's argument that
because of the alleged misrepresentations, Plaihi@d every opportunity to know whether
or not they were true. More over, Sidley Austimguament that the misrepresentations that



the law firm inserted into its approximately 56 pdaghly technical and allegedly expert
legal opinion letter were so obvious that "Plaistifould not have read some of the alleged
misrepresentations without immediately recognizhngr falsity” is not persuasive to the
Court as Sidley Austin was the Plaintiffs’ attormeying the period in question. Id.

[5] In David Jeffrey Ltd. v. Lucente, 7 Pa. D. &4th 558 (Ct.Com.PI1.1990), the plaintiff
was a business and not an individual. The businesght a UTPCPL claim contending the
defendants fraudulently represented the exteriteotbverage provided under the insurance
policy they sold to plaintiff and the trial countagnted nonsuit on the UTPCPL claim because
there was "no evidence to support plaintiff's caotita that the insurance coverage was for
anything but business purposes.” Id. at 562. Sriyjlan Lal v. Ameriquest Mortg. Co., 858
A.2d 119 (Pa.Super.Ct.2004), the plaintiff was sitesss partnership, not an individual, that
purchased investment land for business, not pekgmngoses. In McShane v. Recordex
Acquisition Corp., 2003 WL 22805233 (Ct.Com.PI.2))@Be purchase at issue was of
medical records for use in ongoing litigation, whis not a personal, family or household
occurrence, but is instead a public and/or comrakesient. Finally, in Shulick v. DeGroat,
2005 WL 1384574 (Ct. Com.P1.2005), the purchasgustion was of a retirement plan
"developed for the workplace" and not purchasecharily for personal, family or household
benefits.

[6] We agree with Sidley Austin that courts haveaatedly disallowed damages based on the
payment of back taxes, including the payment adraggt. See, e.g., Rosenthal v. Klein, 1989
WL 84300 at *1, 1989 U.S. Dist. LEXIS 8566 at *3[EPa.1989)(in claim based on
purchase of partnership interest in tax sheltst,tex benefits were not correct measure of
damages); DCD Programs, Ltd. v. Leighton, 90 F842] 1451-52 (9th Cir.1996)(back

taxes and interest paid to IRS are not recoveddnieages); Gaslow v. KPMG LLP, 19

A.D.3d 264, 797 N.Y.S.2d 472, 473 (N.Y.App.Div.200befendants' alleged inducement

of plaintiff to invest in an Offshore Portfolio Iegtment Strategy (OPIS) that the IRS later
determined to be illegal does not warrant reco¥eryhe payment of taxes and interest to the
taxing authorities.").

Plaintiffs concede in their submissions that tipearyer for relief does not mention the award
of back taxes. (PIs." Br. Opp. Sidley Austin's Maismiss at 11). To the extent that Plaintiffs
seek the "recoupment of interest paid to the IRSheir prayer for relief, such damages are
inappropriate and are not a proper measure of dasndgcordingly, Plaintiffs’ claims for the
recoupment of interest paid to the IRS in its camlwill be dismissed.

[7] In Plaintiffs’ professional malpractice claimganst Sidley Austin, Count XI of the
complaint, Plaintiffs request the same categori@amages as we previously noted with
respect to their breach of fiduciary duty claimCaunt X of the complaint. We find that
Plaintiffs have sufficiently alleged that they sused damages proximately caused by events
during the course of Sidley Austin's representatibRlaintiffs.

In addition, and as noted, Plaintiffs concede theair prayer for relief does not mention the
award of back taxes. (Pls." Br. Opp. Sidley Austibt. Dismiss at 11). As previously
explained, to the extent that Plaintiffs seek tteedupment of interest paid to the IRS" in
their prayer for relief, such damages are inappatprand are not a proper measure of
damages. Plaintiffs' claim for the recoupment tériest paid to the IRS will therefore be
dismissed.



[8] We note that there are four elements to a clai@iding and abetting a breach of
fiduciary duty: (1) the existence of a fiduciaryat@nship; (2) a breach of the fiduciary's
duty; (3) knowing participation in that breach I tdefendant; and (4) damages proximately
caused by the breach. See Damage Recovery SysckerT 2004 WL 2211967 at *4-5, 2004
U.S. Dist. LEXIS 19821 at *14-15 (D.Del.2004)(cgiMalpiede v. Townson, 780 A.2d

1075, 1096 (Del.2001)).

[9] Federal Rule 9(b) requires that "[i]n all avesnts of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated wginticularity.

[10] "An action or proceeding falling under the @ention shall be deemed to arise under
the laws and treaties of the United States. Theictisourts of the United States . . . shall
have original jurisdiction over such an action oyqeeding, regardless of the amount in
controversy." 9 U.S.C. § 203.

[11] Section 202 of Title 9 of the United Statesd€pprovides in pertinent part, as follows:

An arbitration agreement or arbitral award arishog of a legal relationship, whether
contractual or not, which is considered as commagriticluding a transaction, contract, or
agreement described in section 2 of this title [8.Q. § 2], falls under the Convention. An
agreement or award arising out of such relationslnieh is entirely between citizens of the
United States shall be deemed not to fall undeCivevention unless that relationship
involves property located abroad, envisages pedana or enforcement abroad, or has some
other reasonable relation with one or more foraigtes.

[12] In addition, as submitted by the Deutsche BBekendants, subsequent authority has
abrogated Luckie as explained by the Second Ciuoutrt of Appeals in PaineWebber, Inc.
v. Bybyk, 81 F.3d 1193, 1200 (2d Cir.1996); see &swen & Co. v. Tecnhoconsult
Holdings Ltd., 1996 WL 391884 at *3 (S.D.N.Y. Judl¥, 1996)(explaining how Bybyk
abrogated Luckie). Following Bybyk, the New York@bof Appeals reexamined this body
of law and explained that, to the extent that Ladkas any vitality after Mastrobuono v.
Shearson Lehman Hutton, 20 F.3d 713 (7th Cir.1904)ands for the narrow proposition
that "[a] choice of law provision, which statestthew York law shall govern both “the
agreement and its enforcement,’ adopts as "birdiavg York's rule that threshold Statute of
Limitations questions are for the courts.™ DiamdaNdterproofing Systems, Inc. v. 55
Liberty Owners Corp., 4 N.Y.3d 247, 253, 793 N.'2¢6831, 826 N.E.2d 802
(N.Y.2005)(quoting Luckie, 85 N.Y.2d at 201, 623"\5.2d 800, 647 N.E.2d 1308).

[13] Moreover, we note that Plaintiffs do not dethat Mr. Chebalo has a written agreement
with DBSI that contains a broad arbitration claseeompassing the claims asserted in this
action. Plaintiffs, however, contend that Mr. CHel@nnot be compelled to arbitrate
because there is a class action pending against &&he Customer Agreement contains
an exception that does not require arbitration wthercustomer is a member of a putative
class. However, as accurately pointed out by Déet8ank Defendants, on December 12,
2005, approximately one and a half months aftectmplaint was filed in this action, Mr.
Chebalo opted out of the class action. (Rec. DB¢E3. 1)("Please be advised that Peter
Amato, James Chebalo, and Leonard Ross have tieglested exclusion from the
proposed class in Marvin Simon, et al. v. KPMG LEPal., Civ. 05-cv-03189 DMC
(D.N.J.)."). We therefore do not find the existent¢he class action to bar enforcement of
the Customer Agreement at issue.



[14] "Transactions" is defined as the Borrowertgim (i) "to borrow funds from . . .
Deutsche Bank AG" and (ii) to "execute with or tingb us [DBSI], transactions involving
shares of common stock of Deutsche Bank AG." (Rec. 27, Ex. C).

[15] As aptly submitted by the Deutsche Bank Detentd, throughout the complaint, Plain
tiffs refer to Deutsche Bank and DBSI as "DeutsBhek" and draw no substantive
difference between the conduct of the two entii{€smpl. { 18).

[16] The Deutsche Bank Defendants accurately suthraitPlaintiffs have not addressed the
numerous cases cited by such Defendants estalgligtah Mr. Chebalo, as a signatory to the
Customer Agreement, can be compelled to arbitrgaénat Deutsche Bank on agency
grounds. As we have determined that Deutsche Baykproperly enforce the arbitration
agreement against Mr. Chebalo notwithstandingdbethat it is a non-signatory on the basis
of agency principles, we need not address the DeatBank Defendants' further argument
concerning estoppel.

[17] Moreover, we find the cases relied upon by KRk be factually distinguishable from
the instant case as they did not involve KPMG'syanto a DPA with the Government.

[18] As the United States District Court for theuigern District of Mississippi aptly noted in
Chew, an argument can be made that original feglematliction exists over the nonarbitrable
claims because they are asserted in a cause ohadtich contains arbitrable claims under
the FAA, and in particular under the Conventiormufing on such issue is not made however
in this Memorandum and Order because, to the e#ttahoriginal jurisdiction does not exist
for those claims under the FAA, the Court will ecise supplemental jurisdiction over the
claims under 28 U.S.C. § 1367(a). 3:04-CV-748BM, gp. at 25-26 n. 14.
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