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GOLD, District Judge.

THIS CAUSE is before the Court upon Defendants'idoto Compel Arbitration Pursuant
to 9 U.S.C. § 206, and Memorandum of Law ("MotiorCompel") [DE 2, filed December 9,
2005] and Plaintiffs Motion for Remand [DE 6, filddnuary 9, 2006]. On January 17, 2006,
Plaintiff responded to Defendants' Motion to Confjpdt 9]. On February 7, 2006,
Defendants filed a Combined Memorandum of Law—Raspan Opposition to Motion for
Remand and Reply in Support of Motion to Compelithalion [DE 17]. On February 23,
2006, Plaintiff filed a Memorandum in Reply to Dedfants' Opposition to Motion for
Remand and in Response to Defendants' Combined k@cham of Law [DE 19]. On April
4, 2006, | held oral argument on the countervaitmgions, and it became clear that further
briefing of an issue was necessary. Therefore, il A9, 2006, Defendants filed a
Memorandum of Law on Threshold Choice-of-Law ISHDE 28], and Plaintiff filed a
Memorandum of Law on Choice of Law [DE 29].

|. Factual and Procedural Background

This case involves the alleged poor constructioa lofkury yacht. Plaintiff, Sea Bowld
Marine Group, LDC ("Sea Bowld") entered into negbtins to construct a luxury yacht with
Oceanfast LLC ("Oceanfast USA"). (Amend. Complf &).[1] 1307 On November 24,

2000, Sea Bowld entered into a Shipbuilding Contfthe "Agreement") with Defendant
Oceanfast PTY, Ltd. ("Oceanfast") for the consinrcbf a 49.95 meter Motor Yacht (the
"Vessel") (Amend. Compl. at T 19). Oceanfast ig@mbusiness of designing and
constructing high-quality, large, custom oceanggiachts. (Id. at  6). The Agreement is
signed by Richard Scott Williams, who Sea Bowldteods is an officer of Oceanfast USA.
(Id. at 9 3; Agreement, p. 54). Defendant Austal. [(tAustal") signed a "Deed of Guarantee"
by which it guaranteed Sea Bowld's obligations unlde Agreement. (Id. at T 4). Austal



wholly owns Oceanfast and Austal Ships Pty, LtdugStal Ships™). (Id.). Austal Ships serves
as the service arm for the "Austal Group," a mankestal uses to refer to certain of its
subsidiaries, including Oceanfast, Austal Shipd, @thers. (Id. at 11 4 and 5).

On May 7, 2004, Oceanfast assigned its "rightsaligations in, under and to the warranty
of quality and guaranty of this luxury motor yactda"Austal Ships. (Id. at I 21). Sea Bowld
consented to the assignment of Oceanfast's righAsistal Ships. (1d.).

Sea Bowld alleges that Oceanfast failed to propayhstruct the Vessel, and that Defendants
are financially responsible for the extensive repeequired to make the Vessel seaworthy.
(Id. at 91 44 through 93). The alleged damagesad/essel are significant. According to Sea
Bowld, the Vessel is covered in heavy black sadulting from an defectively installed

diesel generator (id. at § 47); its computer cdrgystem is impossible to operate (id. at
57); there are numerous leaks in the hydraulicesygid. at 59) and the spa (id. at § 60); the
anchor strike plates were defectively installed alidnately separated from the Vessel
during a trip at sea (id. at  61); the exteridnpaas improperly applied leading to a poor
aesthetic appearance (id. at I 63); there are muw®eatructural cracks in the Vessel (id. at
66); the main exhaust system was defectively desidil. at  67); the cabinet hardware was
not properly affixed (id. at  68); undersized leydic lines for the bow thruster assemblies
were installed (id. at  69); and a drain was itexlaon an upper deck that allowed overflow
water to enter the Vessel's living quarters (id] @B). Sea Bowld points out that these are
just some of the defects in the Vessel's constmctid. at § 89).

On July 22, 2005, Sea Bowld filed a fourteen-cdDoinplaint against Defendants in a
Florida state court. On or around October 3, 2@&8 Bowld amended the Complaint. Sea
Bowld now asserts eighteen counts against Defeadargach of express warranty against
Austal Ships and Austal (Counts | and Il); breatbamtract against Oceanfast and Austal
(Counts Il and IV); violation of Florida Deceptiand Unfair Trade Practices Act against
Oceanfast USA (Count V); breach of implied warraagpginst Oceanfast and Austal (Counts
VI, VII, VIII, IX, X, and Xl); violation of Australia’'s Trade Practices Act against Oceanfast,
Austal Ships, and Austal (Counts XII, XIII, XIV, X\and XVI); specific performance
against Austal Ships and Austal (Count XVII); amddzh of confidentiality agreement
against Oceanfast and Austal (Count XVIII).

On December 9, 2005, Defendants removed the Ame@detplaint to this Court pursuant
to 9 U.S.C. § 205, the portion of the Federal Adtibn Act ("FAA") governing disputes
involving an arbitration agreement arising under @onvention on Recognition and
Enforcement of Foreign Arbitral Awards of June 13@8 1958 (the "Convention™).
Contemporaneously, Defendants filed the Motion donBel, which seeks transfer of this
case to arbitration in Australia pursuant to tHeofeing language in the Agreement:

[i]f at any time any dispute whatsoever shall atiseveen the Purchaser and the Builder
before or during construction or after the delivefyhe Vessel, under or in relation to or in
connection with this Agreement or the interpretatiloereof or arising in or out of or in
connection with performance of or the carrying oiuany of the work under this Agreement
it shall, unless otherwise specifically provided ifothis Agreement, be referred to
arbitration in Western Australia in accordance Wit laws relating to arbitration in force in
Western Australia and any such arbitration awagdl &t final and binding upon the parties
hereto.



(the "Arbitration Clause") (Agreement, § 26.1). Adzhally, the foreign Defendants seek
dismissal of the Complaint on grounds of persomasgliction, and all Defendants seek
dismissal for reasons of forum non conveniens.

Sea Bowld's Motion for Remand posits that the Aabibn Clause is unenforceable, and
remand to state court must follow since Defendatatte no grounds for subject matter
jurisdiction apart from that bestowed on the Cduyrthe FAA. The centerpiece of Sea
Bowld's argument on enforceability is that thre¢haf named Defendants did not sign the
Agreement, and therefore cannot compel arbitratt@a Bowld urges this Court in
determining the scope of the Arbitration Clausapply Australian law which, it argues,
would disallow arbitration of this dispute. To tleatd, Sea Bowld directs this Court to
another portion of the Agreement, its choice-of-ldause, which reads as follows:

[tlhis Agreement shall be governed by and constineatcordance with the applicable laws
of the State of Western Australia and the Commoitived Australia and all the parties
hereto agree to submit to the courts of WesternrAlig and the Commonwealth of Australia
having jurisdiction.

(Agreement, 8§ 25). Australian law, Sea Bowld argdegs not feature as liberal a posture
towards arbitration as does American law, and mldmot support arbitration in this case.

After reviewing the parties' briefs and considerihgir presentations at oral argument, |
grant Defendants' Motion to Compel and | deny Seal8's Motion for Remand.

[I. Jurisdiction

Federal courts have jurisdiction over actions agsinder the Convention. 9 U.S.C. § 203.[2]
9 U.S.C. § 202. Arbitration agreements that arigeob a "legal relationship, whether
contractual or not, which are considered as comiaérand which involve at least one
foreign citizen (unless circumstances that areaelevant to these proceedings exist) fall
under the Convention. Id. This case surrounds amwential agreement involving a foreign
entity that is a signatory to the Convention.[3pDQ3s such, this Court has federal subject
matter jurisdiction and may proceed to the issaesed in the parties' motions.

[ll. Choice of Law

At my direction, the parties filed supplemental noeamda of law regarding whether | should
apply American law or Australian law in evaluatithg scope of the Arbitration Clause. Once
| resolve this dispute, | will apply the governilagv to my analysis of whether this case falls

within the Arbitration Clause.

As noted above, this Court's jurisdiction extendsnf a specific portion of the FAA

governing international arbitration agreements.ufnber of fundamental principles that
derive from the larger body of FAA jurisprudencdl\welp me analyze the parties' respective
positions. | begin by acknowledging the celebrditeeral policy favoring arbitration
agreements. Gilmer v. Interstate/Johnson Lane C800.U.S. 20, 24, 111 S.Ct. 1647, 1651,
114 L.Ed.2d 26 (1991). Congress enacted the FA®&\erse years of hostility to arbitration
agreements, and to "place arbitration agreemerts the same footing as other contracts."
Id. This presumption in favor of arbitration is espally forceful in cases involving
international agreements. Mitsubishi Motors CorSweler Chrysler-Plymouth, Inc., 473 U.S.
614, 631, 105 S.Ct. 3346, 3356, 87 L.Ed.2d 444 %} MBautista v. Star Cruises, 396 F.3d



1289, 1295 (11th Cir.2005), cert. dismissed, _ S.U. , 125 S.Ct. 2954, 162 L.Ed.2d 884
(2005). Nevertheless, despite the clear favorisbmwn arbitration, it is equally clear that a
court will not force arbitration where it is not mtad. Goldberg v. Bear, Stearns & Co., 912
F.2d 1418, 1419 (11th Cir.1990) ("parties will hetrequired to arbitrate when they have not
agreed to do so."). Arbitration agreements musrerced according to their terms. Volt
Info. Scis. Inc. v. Bd. of Trs., 489 U.S. 468, 4189 S.Ct. 1248, 1255, 103 L.Ed.2d 488
(1989).

The Agreement contains a choice-of-law clause atdig Australian law, as well as a
mandate that disputes be resolved in arbitratiokuistralia. Sea Bowld contends that the
only way to enforce the Agreement according teatms, which is what the FAA requires, is
to interpret the scope of the Arbitration ClausdemAustralian law. Defendants counter that
while those clauses dictate the substantive latvatharbitrator must apply to any disputes
arising between the parties, they do not requise@ourt to apply Australian law in
evaluating whether this particular dispute fallshivi the umbrella of the Arbitration Clause.
They urge that the arbitrability analysis may pextenly under American federal law.

Interestingly, both parties rely upon divergenemtetations of two Supreme Court cases.
The first, Volt, required the Supreme Court to deiee issues of preemption involving the
FAA. The parties in Volt conducted business purst@@a construction contract that required
arbitration in California. Id. at 470-71, 109 S.C248. The defendant demanded arbitration,
and the plaintiff filed suit in a California stateurt. Id. at 471, 109 S.Ct. 1248. The
defendant moved to compel arbitration in the statet lawsuit. Id. The California state

court denied the motion to compel and stayed atiodin pending resolution of the litigation
pursuant to a specific California law authorizingls stays. Id. The California appellate court
affirmed, ruling that the parties' designation afli@rnia law effectively incorporated
California's 1310 rules of arbitration into thegraement. Id.

One of the issues the Court addressed was whéé&dlifornia appellate court's ruling
violated "the settled federal rule that questioharbitrability in contracts subject to the FAA
must be resolved with a healthy regard for theri@deolicy favoring arbitration."[4] Id. at
475, 109 S.Ct. 1248. The Court found that the dgigetourt's ruling did not offend this
provision, but that instead:

the federal policy is to simply ensure the enfobil@g, according to their terms, of private
agreements to arbitrate. Interpreting a choiceawf-¢lause to make applicable state rules
governing the conduct of arbitration—rules which aranifestly designed to encourage
resort to the arbitral process—simply does notraffthe rule of liberal construction set forth
in Moses H. Cone, nor does it offend any othergyaéimbodied in the FAA.

Id. at 476, 109 S.Ct. 1248. Finally, the Court @dded the argument that the FAA, which
does not contain a provision authorizing staysenas the state court rule that does. Id. at
476-77, 109 S.Ct. 1248. The Court concluded tliababh the FAA preempts state laws that
outlaw arbitration generally, it does not preveattigs from agreeing to arbitrate according
to a different set of rules:

[w]here, as here, the parties have agreed to dlyidtate rules of arbitration, enforcing those
rules according to the terms of the agreementlig ¢onsistent with the goals of the FAA,
even if the result is that arbitration is stayedevehthe Act would otherwise permit it to go
forward.

Id. at 479-80, 109 S.Ct. 1248.



The other case cited by the parties is Mastrobwoi@hearson Lehman Hutton, Inc., 514
U.S. 52, 115 S.Ct. 1212, 131 L.Ed.2d 76 (1995). dlaetiffs in Mastrobuono had a
management account with the defendant. Id. at B8 SLCt. 1212. After a dispute arose
between the parties, the plaintiffs sued the defathtbr mishandling their account. Id. The
agreement governing the parties' relationship oetua clause requiring arbitration under the
rules of the NASD, and a separate clause providieyy York choice-of-law. Id. The district
court granted the defendant's motion to stay thetgroceedings and to compel arbitration
before the NASD. Id. While in arbitration, the daf@nt argued that the arbitrator had no
authority to award punitive damages. Id. Nevertbgléhe arbitrator's ultimate award
contained an amount for punitive damages. Id. Tafeee the defendant moved the district
court to vacate the punitive damages portion ofatiération award because New York law,
identified by the choice-of-law clause, prohibitatbitrators from making such awards. Id. at
54-55, 115 S.Ct. 1212.

On appeal, the defendant argued that under Vdttigs to a contract may lawfully agree to
limit the issues to be arbitrated by waiving amgim for punitive damages.” Id. at 58, 115
S.Ct. 1212. The Court disagreed, specifically tapgcthe defendant's suggested
reconciliation of the two clauses as requiring "ANéork law relating to arbitration.” Id. at
62, 1311 115 S.Ct. 1212. "At most, the choice-oftdawuse introduces an ambiguity into an
arbitration agreement that would otherwise allowipue damages awards." Id. Consonant
with the prevailing law on the subject, the Coumstrued the ambiguity in favor of
arbitration. Id. Summarizing its analysis, the Gapined that:

the best way to harmonize the choice-of-law pravisvith the arbitration provision is to
read the laws of the State of New York' to encorapahstantive principles that New York
courts would apply, but not to include special suleiting the authority of arbitrators. Thus,
the choice-of-law provision covers the rights anties of the parties, while the arbitration
clause covers arbitration; neither sentence ingugh®n the other.

Id. at 64, 115 S.Ct. 1212.

Sea Bowld argues that Volt and Mastrobuono requedo apply Australian law to ascertain
whether the Arbitration Clause covers this dispaterder to effect the express intent of the
parties. Defendants challenge the applicabilityolt and Mastrobuono to this case because
neither addresses the threshold issue of arbitsapresented to me. Taken together, |
conclude that Volt and Mastrobuono merely requiceart to enforce the terms of a parties'
agreement to arbitrate, so long as those termsatr@mbiguous. | agree with Defendants that
the actual holdings in both cases, however, hatle 10 do with the primary issue | have

been asked to consider: whether the parties' clfoseign law governs my analysis of the
arbitrability of a particular dispute.

Although its central holding is not pertinent te tinstant case, Mastrobuono is helpful in
other regards. For example, Mastrobuono pointsr@aitparties are free to specify that
something other than the FAA governs a discretgeisdowever, when the parties fail to
contract out the FAA on a particular topic, thex@o need to read language into the
agreement, and a return to the default of fedaralfor interpretive assignments is
appropriate. Mastrobuono, 514 U.S. at 60, 115 S.Z&2 (the choice-of-law provision "is
not, in itself, an unequivocal exclusion of purgtidamages claims"); see also Roadway
Package Sys., Inc. v. Kayser, 257 F.3d 287, 29%{B&001) (parties may specifically



identify rules of arbitration that are differendin that provided for by the FAA), cert. denied,
534 U.S. 1020, 122 S.Ct. 545, 151 L.Ed.2d 423 (2001

Applying that concept to this case, | notice tlmat parties failed to specify the law that
governs the arbitrability of claims. Indeed, therédgment itself is silent on the law governing
arbitrability, and this silence is critical.

In a case strikingly similar to this one, Unite@t®s District Court Judge Adalberto Jordan
adopted Defendants' approach. Olsher Metals Coirett Olsher, et al., Case No. 01-3212-
CIV-JORDAN. The parties in Olsher had entered mftistribution agreement whereby the
plaintiff distributed the defendant's steel progu@lsher, Order Granting Motion to Dismiss
in Favor of Arbitration ("Olsher Order"), at pp.2L-Their agreement featured an arbitration
provision that said that, ""all disputes relateéiry way to the interpretation and
performance of the foregoing provisions' shall blensitted to binding arbitration in Italy,"

and it also included an Italian choice-of-law psion. Id. at pp. 2-3. A dispute arose between
the parties, and eventually the distributor suedntlanufacturer, among others, for a violation
of RICO, unfair competition, tortious interferenteeach of warranty, and breach of
contract. Id. at p. 3. The defendants moved to amfbitration.

1312 The plaintiff argued that its claims were sbject to arbitration in Italy because the
arbitration clause was not mandatory under ItdBav) and because Italian law does not
authorize arbitration of tort and conspiracy claitmg of the plaintiffs causes of action. Id. at
p. 4. Judge Jordan considered and rejected thetiffieergument that the parties' agreement
evinced a clear intent that Italian law governghepe of the arbitration clause. Id. at p. 5.
Judge Jordan found instead that federal law cdatt@iot only determinations as to the
validity and enforceability of the arbitration ck®y but also the interpretation and scope of
the clause. Id. He quoted Mitsubishi Motors for pineposition that whenever a court
attempts to ascertain whether the parties intetaladbitrate a particular dispute, it must
apply federal law. Id. at p. 6.

On December 15, 2003, the Eleventh Circuit affirrdedge Jordan's ruling, per curiam, in an
unpublished opinion ("Unpublished Opinion™). Althghul recognize that the Eleventh
Circuit's opinion is only persuasive authority, @nthe similarities between the Olsher case
and this one, | give it due consideration. U.Redriguez-Lopez, 363 F.3d 1134, 1138 n. 8
(11th Cir.2004) ("[w]hile unpublished opinions aret binding on this court, they may
nonetheless be cited as persuasive authority.").

The Eleventh Circuit paraphrased the issue pregdest¢his: "whether the parties' express
choice of law—Italian—governs the procedural quesbf arbitrability or is application of
the chosen law limited to substantive issues.” Witiplied Opinion, p. 6. After returning to
the plaintiffs reliance on Volt, the Eleventh Ciitclound, like Judge Jordan did, that the
Supreme Court clarified Volt in its later-releasganion, Mastrobuono. Id. at p. 7. "The
district court concluded—correctly, we think—thhetarbitration provision was enforceable
and swept within its purview all claims assertedthg plaintiff].” Id. at p. 8.

Like the agreement in Olsher, the Agreement hentadios choice-of-law and arbitration
provisions that both reference foreign law. Whidede designations are relevant to the
substantive law to be used, and the location dfratlon, they say nothing, and mean
nothing, as to the threshold issue of arbitrabiltgderal law controls my interpretation of
whether the Arbitration Clause covers the dispatihis case. With the Eleventh Circuit's



affirmance of Olsher following an analysis of ngadentical facts and applicable law, there
is no guessing about how the Eleventh Circuit walddide the issue if confronted with it
again.

A number of courts from wide-ranging jurisdictiomsve also concluded that federal law
governs the question of arbitrability regardlesstusice-of-law and arbitration clauses
referencing foreign law. For example, in Chloe Zhtng Co. v. Odyssey Re (London) Ltd.,
109 F.Supp.2d 1236, 1252 (S.D.Cal.2000), the distaurt ruled that, regarding a dispute
arising under the FAA, neither the "choice-of-lasyision governing the [insurance]
policies or the reference of disputes "to arbibrain London' in the arbitral clauses
themselves subject the scope of the arbitratiomseldao English law." Only the Convention
and its implementing legislation were relevant teether the parties agreed to arbitrate their
dispute. Id. English law played no part in the ¢suanalysis of the scope of the arbitration
clause; federal law ruled supreme. Id. at 1254.e&eMorewitz v. West of England Ship
Owners Mut. Prot. & Indern. Ass'n, 62 F.3d 13564.811th Cir.1995) ("federal law
comprising generally accepted principles of contiaw controls the question of
arbitrability"), cert. denied, 516 1313 U.S. 11146 S.Ct. 915, 133 L.Ed.2d 845 (1996);
Westbrook Ina, LLC v. Westbrook Techs., Inc., 13Upp.2d 681, 684 (E.D.Mich.1998)
(refusing to infer that foreign law governed thbitability of claims merely from the
inclusion of a choice-of-law provision dictatingéign law, and stating that "the law of the
forum court should apply to determine arbitrabilifyGeneral Elec. Co. v. Deutz, 270 F.3d
144, 154 (3d Cir.2001) ("[flederal law applies be interpretation of arbitration
agreements"); Rhone Mediterranee Compagnia Framie&ssicurazioni E Riassicurazioni,
555 F.Supp. 481, 484 (D.Virgin Islands 1982) (astedlging the Third Circuit's position on
which law to apply to questions concerning arbitrigithat "[n]either the law of a foreign
country, or the law of a particular state (or temy) can ever be chosen—only federal law is
controlling™), aff'd 712 F.2d 50 (3d Cir.1983); Bec Autoradio U.S.A., Inc. v. Becker
Autoradiowerk, 585 F.2d 39, 43 (3d Cir.1978) (feddémw governed whether the parties
agreed to arbitrate the dispute that was the subfebe litigation). | must apply federal law
to determine if this case is subject to arbitratroAustralia.

IV. Arbitrability

In arguing that the Arbitration Clause does notgierto this dispute, Sea Bowld makes five
points: first, that Defendants Austal, Austal Shgasd Oceanfast USA did not sign the
Arbitration Clause; second, that Australian law gms the interpretation of the Arbitration
Clause; third, that equitable estoppel does nolydpphis case; fourth, that the Arbitration
Clause is invalid, null and void, inoperative ocapable of being performed; and fifth, that
the Arbitration Clause does not embrace claims utigeAustralian Trade Practices Act
("TPA"). | have already addressed the second coraleove. Therefore, | will address each
of Sea Bowld's remaining points in succession.

A. Non-Signatories

Sea Bowld asserts that this dispute is not subjeatbitration because three of the four
Defendants did not sign the Agreement. As non-sagies, Sea Bowld challenges these
Defendants' efforts to force arbitration in AusaaDefendants respond that they are entitled
to arbitrate this dispute with Sea Bowld underdbetrine of equitable estoppel.



The Eleventh Circuit Court of Appeals has repeatstiited that the "lack of a written
arbitration agreement is not an impediment to eatidn.” Sunkist Soft Drinks, Inc. v.
Sunkist Growers, Inc., 10 F.3d 753, 757 (11th ©®®3), cert. denied, 513 U.S. 869, 115
S.Ct. 190, 130 L.Ed.2d 123 (1994) (citing McBroriieng & Dev. Co. v. Triangle Elec.
Constr. Co. Inc., 741 F.2d 342, 344 (11th Cir.1984)fact, the Eleventh Circuit recognizes
two instances in which a non-signatory can comgstration:

First, equitable estoppel applies when the siggdtoa written agreement containing an
arbitration clause "‘must rely on the terms of thigtean agreement in asserting [its] claims'
against the nonsignatory. When each of a signatotgims against a nonsignatory "makes
reference to' or ‘presumes the existence of thitkemragreement, the signatory's claims
“arise[] out of and relate[] directly to the [watt] agreement,’ and arbitration is appropriate.
Second, application of equitable estoppel is waecn. . when the signatory [to the contract
containing the arbitration clause] raises allegetiof . . . substantially interdependent and
concerted misconduct by both the nonsignatory aredos more of the signatories to the
contract. Otherwise, the arbitration 1314 procegsliivetween the two signatories] would be
rendered meaningless and the federal policy inrfafrarbitration effectively thwarted.

MS Dealer Serv. Corp. v. Franklin, 177 F.3d 942 gulth Cir.1999) (internal quotations
and citations omitted).

The Sunkist case also addressed the equitablepestayxception.[5] Sunkist had an
agreement to arbitrate disputes with its licenS&H). 10 F.3d at 755. Del Monte later
purchased the stock of SSD, placed the "Sunkistidbin production with its own soft drink
brands, and essentially eliminated SSD's sepapaieating status. Id. Sunkist sued Del

Monte for interference with its license agreemeith\8SD,[6] and Del Monte moved to
compel arbitration on the grounds that the liceaggeement between Sunkist and SSD called
for arbitration. Id. at 755-56. The court granteel Monte's motion, and the dispute went to
arbitration. Id. at 756.

On appeal, Sunkist argued that the court shouldhae¢ decided the arbitrability of its claim
with Del Monte because its consent to arbitrati@s & factual dispute. Id. Del Monte argued
that Sunkist should be equitably estopped from oheniy the right to arbitrate under the
license agreement between it and SSD. Id. at 75643 court opened its analysis with an
inquiry into whether the dispute fell "within theape of the arbitration clause contained in
the license agreement.” Id. at 757-58. To that #recourt considered whether Sunkist's
claims against Del Monte for interference had aigtronship to the license agreement
between it and SSD. Id. at 758. In finding thatidt, the court noted that each of Sunkist's
claims mentioned the license agreement explididlyAnd where Sunkist strayed from direct
reliance on the license agreement, its existensealveays presumed. Id. at 758. Since it
found that each of Sunkist's claims against Del td@mose out of or related to the license
agreement, the court ruled that Sunkist's dispuitsDel Monte were properly submitted to
arbitration. Id.; see also McBro Planning & Dew,1#.2d at 343-44 (noting that the close
relationship between the three parties, including who was not a signatory to the
agreement requiring arbitration, and the allegeaings "give[s] one pause,” and holding that
construction manager could force contractor to $bant dispute to arbitration pursuant to
the arbitration clause in the contractor's agree¢méh the owner because the dispute
centered on construction manager's alleged faituperform conditions under that
agreement).



The Eleventh Circuit cases place a strong emploasike interrelationship between the
claims at issue, and the underlying subject mafténe agreement that requires arbitration.
Indeed, the equitable estoppel doctrine emphasigeity and fairness. Grigson, 210 F.3d at
528. In this case, there is little doubt that bgrttunds for equitable estoppel identified in MS
Dealer Service exist in this case. The non-contedatlaims alleged in the Amended
Complaint presume the existence of the Agreemetduse they encompass the same duties
and obligations 1315 by the Defendants to Sea Bd#ddh of the three non-signatory
Defendants in this case are defending claims tleainéimately related with, and dependent
upon, terms of the Agreement. Austal is purportdidlyie pursuant to the Deed of
Guarantee; Austal Ships is Oceanfast's assigneaoanty and guaranty obligations
imposed by the Agreement; and Oceanfast USA agtsghed the Agreement as
Oceanfast's agent, according to the allegatiotissoAmended Complaint. Indeed, the
Agreement can be seen as the center of a wheeMtuoh the nonsignatory Defendants’
obligations radiate. Indeed, each of Sea Bowl@dsrd against them "presumes the existence
of the Agreement, and therefore the non-signat@febdants may insist upon arbitration of
the claims to the same extent as Oceanfast.[7]IFif%ea Bowld's allegations in the
Amended Complaint blend wrongdoing by Oceanfaststgnatory, with misconduct by the
three non-signatory Defendants, establishing theraground for equitable estoppel

identified in MS Dealer Service. This is a clagsase of a signatory to an agreement resisting
arbitration on technical grounds. Under such cirstamces, the Eleventh Circuit allows for
extension of the Arbitration Clause to the non-atgny Defendants.

B. There are no Grounds for Repudiating the Thebiyquitable Estoppel

Sea Bowld encourages this Court to reject the alglatestoppel doctrine as regards Austal
and Austal Ships because those entities execupedage documents that do not mention
arbitration. To 1316 further its position, Sea Bdwlies on E.l. DuPont de Nemours & Co.
v. Rhone Poulenc Fiber & Resin Intermediates, 284 E87 (3d Cir.2001). In that case, the
Third Circuit affirmed the district court's denifl the defendant's motion to compel
arbitration under a theory of equitable estoppklat 202. Crucial to the Third Circuit's
analysis, however, was the fact that the defendasignatory to the agreement, tried to
compel a non-signatory to arbitrate. In fact, tinrd Circuit noted that it had never before
employed equitable estoppel to bind a non-signatoan arbitration clause. Id. at 199. In the
DuPont case, the court concluded that an excepitims rule was not warranted:

[t]he distinction between signatories and non-dignes is important to ensure that short of
piercing the corporate veil, a court does not igrntbee corporate form of a non-signatory
based solely on the interrelatedness of the clailfeged. The District Court recognized that
this was so, holding that the corporate form cameadiscarded and a non-signatory required
to arbitrate unless its conduct falls within ondhe accepted principles of agency or contract
law that permit doing so.

Id. at 202.

Sea Bowld adopts a different perspective on thdihglin DuPont. It points to the following
language as indicative of a conscious decisiorhbycburt to disallow equitable estoppel
where the party seeking to apply it entered intagmeement separate from the one featuring
the arbitration clause:

[0]n the one hand, we must be careful about disdegg the corporate form and treating a
non-signatory like a signatory. On the other hdonydalleging, albeit by virtue of a separate



oral agreement, that Rhodia Fiber failed to setnage guarantees, DuPont's claim against
Rhodia Fiber implicates, at least in part, the vegyeement which DuPont repudiates to
avoid arbitration. It is, however, that separatd agreement that saves the day for DuPont
because, wholly apart from whether Rhodia Fibeatined the Agreement, what is at the
core of this case is the conduct and the statenoérigpellants’ representative in January of
1998.

Id. at 201. Sea Bowld draws my attention to thedksise of this paragraph. Sea Bowld's
interpretation of it is that the DuPont court régetequitable estoppel because "although the
background of the plaintiff's claims against a pasnd subsidiary was related to the
subsidiary's signed agreement including an arimtmatlause, the plaintiff was instead
claiming under a separate agreement, with no atlatr clause." (Plaintiff's Memorandum in
Opposition to Defendant's Motion to Compel Arbitat p. 12). Sea Bowld misconstrues the
DuPont case. While the sentence Sea Bowld idesigisomewhat unclear, | believe the
most reasonable interpretation is that, underdbtsfpresented there, the oral agreement
mentioned truly was distinct from the agreement thatured an arbitration clause. What was
more important to the court in DuPont, as evincgthle much greater attention it devoted to
the issue, was the fact that the party facing agletestoppel was not a signatory to the
arbitration clause. These are not the facts indhse. The party to be equitably estopped, Sea
Bowld, signed the Agreement and specifically agreearbitrate disputes "under or in
relation to or in connection with" the Agreement'arising in or out of or in connection with
performance" of the Agreement. Moreover, the olblge by the non-signatory Defendants
to Sea Bowld wholly relate to the contractual oligns arising under the Agreement. For
these reasons, the DuPont case does not altermesjusn that 1317 Sea Bowld should
arbitrate this dispute against all Defendants istAalia.

C. The Arbitration Clause Embraces Claims UndermiRA

Sea Bowld contends that Australian law does nopsugrbitration of its claims under the
TPA. Since | have already determined that Austndi& does not govern the arbitrability of
Sea Bowld's claims against Defendants, | will rartsider this argument further.

Under American, federal law, Sea Bowld's TPA claagainst Defendants would be subject
to arbitration. As McBro instructs, "it is well esllished that a party may not avoid broad
language in an arbitration clause by attemptinggit its complaint in tort rather, than
contract." 741 F.2d at 344. Arbitration of a tdeim is appropriate if it is “intimately
founded in and intertwined with the underlying gant obligations.’ Id. at 344 n. 9 (quoting
Hughes Masonry Co. v. Greater Clark County SchaadyBCorp., 659 F.2d 836, 841 n. 9
(7th Cir.1981)). Likewise, in Sunkist, the Elevehcuit condoned arbitration of certain
claims, including claims for unfair competition puant to 15 U.S.C. § 1125 and the
California Business Code. 10 F.3d at 758 n. 3. Ehiecause each of the claims referred to,
and presumed the existence of, the license agraetde8pecifically, the counterclaim in
Sunkist alleged that the plaintiff caused its sdiasy to violate terms and provisions of a
license agreement between the defendant and tsedgrly. 1d. Therefore, the court stated
that each claim maintained by the defendant "ansé®f and relates directly to the license
agreement." 1d.[8]

Turning to the instant case, it is clear that tRATclaims are interrelated and intertwined
with the breach of contract claims that Sea Bowlskas. Into each of its TPA claims, Sea
Bowld incorporates factual allegations concernimgAgreement. The TPA claims
themselves, implied warranty of merchantable gualimplied warranty of fitness,



misleading and deceptive conduct, and liabilityléms to other goods, contemplate Sea
Bowld's entitlement to relief against Defendantsth® defective condition of the Vessel
upon delivery. Defendants’ obligations to consteunterchantable vessel stem from the
Agreement, and its related documents. Olsher Opd& ("it is clear that . . . the breach of
warranty claims asserted solely against [the defetjcre subject to arbitration. Both deal
expressly with the parties' duties under the ceahta The TPA claims incorporate the
Agreement by reference, and they presume its existelhose claims are, therefore, subject
to arbitration to the same extent as Sea Bowlditractual claims. In re Managed Care
Litigation, No. 00-MD-1334, 2003 WL 22410373, at(2.D.Fla. Sept. 15, 2003), affd 389
F.3d 1191 (11th Cir. 2004), cert. denied, 544 U1, 125 S.Ct. 2523, 161 L.Ed.2d 1111
(2005) ("[i]f Providers' allegations "touch mattarsvered by the relevant arbitration
agreements, then those claims must be arbitratedpective of how the allegations are
labeled.").

D. The Arbitration Clause is Enforceable Under@mmvention

A court should compel arbitration of a disputeiagsunder the Convention when: (1) there
is an agreement in writing to arbitrate the disp(2¢the agreement provides for arbitration
in the territory of a signatory to the Conventi¢8) the agreement to arbitrate arises out of a
commercial legal relationship; and (4) there isagyto the agreement who is not an
American citizen. Bautista, 286 F.Supp.2d at 1364arubeni Corp. v. Mobile 1318 Bay
Wood Chip Ctr, No. Civ.A. 02-0914-PL, 2003 WL 22286 at *10 (S.D.Ala. June 16,
2003). Sea Bowld challenged the first element @ugds that three of the four Defendants
did not sign the Agreement. However, since | deteeochthat the non-signatory Defendants
can arbitrate under the Agreement, | concludedhdour criteria are satisfied. Therefore, |
must compel arbitration unless the Arbitration Glais "null and void, inoperative or
incapable of being performed." Bautista, 286 F.S2ghat 1365 (quoting Article 1l, section 3
of the Convention).

Non-recognition of an Arbitration Clause under thell and void" standard is required only
when the clause is "subject to internationally gguped defenses such as duress, mistake,
fraud or waiver, or when it contravenes fundamepeéicies of the forum nation.” Id.; Ledee
v. Ceramiche Ragno, 684 F.2d 184, 187 (1st Cir.L988s exception is narrowly construed.
Riley v. Kingsley Underwriting Agencies, Ltd., 9692d 953, 960 (10th Cir.1992), cert.
denied, 506 U.S. 1021, 113 S.Ct. 658, 121 L.Ed8H(8992). Sea Bowld characterizes the
Arbitration Clause as null and void for reasonsiag under Australian law, all of which |
dispensed with when | ruled that Australian lawsinet apply to the issue of arbitrability.
Sea Bowld sets forth no reason under federal lawtiwd Agreement is null and void, and
particularly given the demanding nature of the ingu do not find it necessary to speculate
as to a reason on its behalf. For all of the foregoeasons, | refer this case to Western
Australia for arbitration consistent with the laage of the Arbitration Clause.

V. Stay Versus Dismissal
Sea Bowld takes the position that this Court nesccansider whether to stay this case or
dismiss it because the Arbitration Clause is uneefable. Obviously, my determination that

this case is subject to arbitration renders Seal@swcademic observation moot.

Initially, Defendants proffered practical reasorfsyw should dismiss this case in conjunction
with compelling arbitration in Australia. For exalapdismissal would prevent claims from



"languishing unnecessarily and indefinitely on toarrt's docket.” Tennessee Imports, Inc. v.
Filippi, 745 F.Supp. 1314, 1324 (M.D.Tenn.1990).

But as Defendants seem to recognize in their repéyfacts of this case suggest practical
reasons why a stay is the more appropriate codiraetion. | raised a concern at oral
argument about the effect of my determination bfteability on the eventual arbitration of
matters in Australia. | specifically asked courfselDefendants if he would resist arbitration
as a strategic defense tactic once in Australifem3® counsel conceded, on the record, that
his clients would not attempt such an end-run addbis Order. He agreed that Defendants
would submit, without contest, to arbitration ingialia. Nonetheless, | am concerned that in
a jurisdiction halfway around the world, Defendamight be tempted to reverse course. In a
separate discussion, Sea Bowld alerted the Cotinetéact that one or more of its causes of
action are approaching the applicable statutenufdtions. Both of these unique
circumstances leave me reluctant to dismiss ttse.CBherefore, | will stay this case pending
resolution of the parties' dispute in Australiaa)kh. All Defendants, 389 F.3d 1191, 1204
(11th Cir.2004), reh'g and reh'g en banc denied,Fetl. Appx. 474 (11th Cir.2005) (Table),
cert. denied, 544 U.S. 1061, 125 S.Ct. 2523, 1&612d 1111 (2005) (noting that under the
Section 3 of the FAA, a stay must issue as to raftii issues).[9]

1319 VI. Conclusion

As | stated at the outset, the parties’ motions cur my analysis of the arbitrability of the
claims asserted against the Defendants in this ¢ase analysis required me to consult
American federal law, not Australian law as Sea Blovehemently maintained. Under
federal law, the claims against all Defendantsaab@rable under the well-recognized
doctrine of equitable estoppel. Having found aternitagreement to arbitrate involving all
parties, the Arbitration Clause satisfies all felements for compelling arbitration under the
Convention. Therefore, | refer this case for adbiem in Western Australia.

Accordingly, it is hereby ORDERED AND ADJUDGED:

1. Defendants' Motion to Compel Arbitration Pursu@a™ U.S.C. § 206, and Memorandum
of Law [DE 2] is GRANTED.

2. Plaintiffs Motion for Remand [DE 6] is DENIED.

3. The parties shall arbitrate the issues raiseldisncase in Western Australia pursuant to the
terms of the Arbitration Clause. This case is STAY&hd ADMINISTRATIVELY

CLOSED pending conclusion of the arbitration pratiegs in Western Australia.

4. All other pending motions are DENIED AS MOOT.

[1] Oceanfast USA, which was a Florida limited llap company, filed articles of

dissolution on June 29, 2004.

[2] The FAA, of which § 203 is a part, implemertte tUnited States' adoption of the
Convention. General Elec. Co. v. Deutz AG, 270 A.284d, 154 (3d Cir.2001). | should point
out that cases arising under the Convention armpk&om the typical rule that the FAA
does not, on its own, confer subject matter jucisoin on the district court. Baltin v. Alaron
Trading Corp., 128 F.3d 1466, 1469 (11th Cir.198@&}t. denied, 525 U.S. 841, 119 S.Ct.
105, 142 L.Ed.2d 84 (1998) (courts have long hiedd tthe FAA does not confer subject
matter jurisdiction on federal courts.”). Sectidib2xpressly provides that a defendant in a
state court case involving an arbitration agreemaésing under the Convention may remove
that case to the corresponding district court.



[3] The United States and Australia have both agbpite Convention. 9 U.S.C. § 201,
Historical and Statutory Notes.

[4] Appellant also argued that the state law degatiit of its right under federal law to

compel arbitration. Id. at 474, 109 S.Ct. 1248vds the Supreme Court's view that this
position misconceived "the nature of the rightsated by the FAA." Id. The relevant portion
of the FAA does not confer "a right to compel adiibn of any dispute at any time"
according to the Court. Id. Instead, the FAA merawpfers the "right to obtain an order
directing that arbitration proceed in the mannewvped for in [the parties] agreement.” Id. at
475 (quoting 9 U.S.C. § 4) (emphasis in original).

[5] Recently, another circuit court recognized tthegt Eleventh Circuit "has taken the lead in
applying equitable estoppel under the intertwinkdiats basis.” Grigson v. Creative Artists
Agency, 210 F.3d 524, 527 (5th Cir.2000), cert.ie@n531 U.S. 1013, 121 S.Ct. 570, 148
L.Ed.2d 488 (2000) (citing McBro).

[6] Sunkist's counterclaim included causes of actor tortious interference, trademark
infringement, unfair competition, conspiracy todxrk contract, conspiracy to breach the
covenant of good faith and fair dealing, civil cpimacy, fraudulent misrepresentation,
declaratory relief, and abuse of process. 10 R3I&& n. 3.

[7] The non-signatory Defendants should be alloveegarticipate in arbitration for other
reasons. For example, Sea Bowld alleges in the Alege@omplaint that Oceanfast USA
executed the Agreement. At oral argument, Sea Bswtmlinsel confirmed that he believes
Oceanfast USA signed as Oceanfast's agent. Notoely this concession remove Oceanfast
USA from the category of a "nonsignatory,” but thex also case-law from within and
beyond this circuit that allows an agent of a signato compel arbitration under general
principles of agency law. See e.g., Bolamos v. &layport Sec. Servs., Inc., No. 02-21005-
CIV-MORENO, 2002 WL 1839210, at *2 (S.D.Fla. May, 2D02) (recognizing an exception
to the general rule that only parties to an arbidreagreement may enforce its terms when
the non-signatory is an agent of the signatoryytSélabama Pigs, LLC v. Farmer Feeders,
Inc. 305 F.Supp.2d 1252, 1264 (M.D.Ala.2004), é¥dFed.Appx. 743 (11th Cir.2003)
(Table); Arnold v. Arnold Corp.-Printed Communieats For Business, 920 F.2d 1269, 1282
(6th Cir. 1990). Austal signed a Deed of Guararded, Austal Ships was assigned
Oceanfast's warranty and guaranty obligations toERevid. Sea Bowld argues that they
have no right to arbitrate their dispute becausedXtbed of Guarantee and assignment do not
provide arbitration rights. In the case of the DeéGuarantee, Sea Bowld points out that
provision is made for jurisdiction in an Australieourt. However, | note that the Agreement
and Deed of Guarantee cross-reference one anatitethe dispute resolution clause directs
the parties only to the non-exclusive jurisdictadrthe Australian courts. Regardless,
according to the Amended Complaint, Austal is Ot&stis parent, and Oceanfast is a
signatory. Courts have allowed non-signatory paremtompel arbitration based on
agreements reached by their subsidiaries. J.J. &yons, Inc. v. Rhone Poulenc Textile,
S.A., 863 F.2d 315, 320-21 (4th Cir.1988) ("[w]Hee charges against a parent company
and its subsidiary are based on the same factarandherently inseparable, a court may
refer claims against the parent to arbitration éhenigh the parent is not formally a party to
the arbitration agreement."”). Likewise, by acceptassignment of Oceanfast's warranty and
guaranty obligations, Austal Ships stepped intoadDtast's shoes and is entitled to its rights
under the Agreement, including the provision oriteabon. Moreover, the Agreement



defines "Builder,"” which is a party to the Arbitiat Clause, to include Oceanfast and "its
permitted assigns and successors.” This phrasewalogld obviously encompass Austal
Ships, and empowers Austal Ships with the same tagbompel arbitration as its assignor.
[8] The language of the Arbitration Clause is asdoras the clause at issue in Sunkist.

[9] Because | rule in favor of arbitration, | nemok consider Defendants' arguments in
support of dismissal for reasons of personal juctgzh and forum non conveniens.
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