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MEMORANDUM DECISION AND ORDER
CROTTY, District Judge.

On November 4, 2005, Banco De Santander Centralads S.A. ("Banco”) instituted an
action in New York Supreme Court, pursuant to taddfal Arbitration Act ("FAA"), 9
U.S.C. 8 10, to vacate an arbitration award, orgtbeinds that the arbitrators acted in
manifest disregard of the law. On November 23, 2@msalvi International Inc.
("Consalvi") filed a petition to remove the statdian to Federal Court, pursuant to the
removal statute 28 U.S.C. § 1441(b) and the remaneadisions of the Convention on the
Recognition and Enforcement of Foreign Arbitral Ada(the "New York Convention" or
the "Convention”). 9 U.S.C. 8§ 205. Seven days |&ensalvi filed its cross-petition to
confirm the arbitration award pursuant to 9 U.$Q07.

Banco now moves to remand its vacatur action to Mevk State Supreme Court, on the
ground that this Court lacks subject matter jud8dn over its Federal Arbitration Act
proceeding. Banco urges that there is neither slitygjurisdiction (both parties in the
arbitration proceedings are foreigners); nor feldguastion jurisdiction the Federal
Arbitration Act, 9 U.S.C. § 10, while creating stdr#tive law, does not create "subject matter
jurisdiction," Perpetual Sec., Inc. v. Tang, 298d~132, 136 (2d Cir.2002).

Consalvi, on the other hand, contends the New Gmkvention and its implementing
legislation (9 U.S.C. 88 201-08 or Chapter 2 of fiA&\) are a clear grant of jurisdiction to
enforce arbitral awards. 9 U.S.C. § 205 specifjcallthorizes removal in a case related to the
New York Convention.

The Court holds that, under § 205, it has remawadgliction over Banco's vacatur action
and, thus, denies Banco's motion to remand.

FACTS

In October 2000, Consalvi (a company incorporatetthé British Virgin Islands) and others
entered into an agreement to which Banco (a bartkporated under the laws of Spain)



acceded. The agreement dealt with the combinatibrminternet companies and
contemplated a potential public offering. Consahg,an investor, sought and was granted a
put option, that provided it with a way to dispadets interest, in the event that a public

stock offering were not to occur. The agreemeréeddbr the buy-out of Consalvi's interest,
via a swap for other shares, and the right to lpagé exchanged shares to Banco at a price to
be determined under the agreement. The agreemenwsitgen in Spanish and was to be
interpreted in accordance with Spanish 423 law.eNafrthe companies party to the
agreement were American companies or were locatdtkiUnited States. The agreement
called for the arbitration of any disputes to takace in New York, under the rules of the
American Arbitration Association and its Internaiid Centre for Dispute Resolution.

On October 6, 2003, Consalvi put its exchangedeshtar Banco and sought a price of
$67,385,913, which represented its interpretaticthe pricing arrangement in the
agreement. As the market for Internet stocks hatthisytime collapsed, it is not surprising
that Banco refused to pay this amount, and, insteféelred a far lesser amount. Unable to
resolve their disagreement, the parties resortéoetarbitration provision of the agreement.

Consalvi called for arbitration on January 23, 208 sought $67,385,913. On March 27,
2005, the three Spanish arbitrators, who had bppairted to the panel, commenced the
proceeding. Both parties to the arbitration werd vepresented, and exercised in full
measure their opportunity to submit briefs, exlsibititness statements and expert reports.
The arbitrators heard live testimony-again, in $garSubsequent to the hearing, the parties
asked for, and the arbitrators permitted, anothend of briefs. The arbitration concluded on
May 31, 2005 after the post-hearing submissions. arbitration panel made its award on
September 1, 2005, with one arbitrator dissentng, ruled that Consalvi had the right to put
its exchanged shares to Banco and that Banco wigsiatl to pay $67,385,913, plus
interest.

On September 27, 2005, Banco asked for an "Intexpwa and Correction” of the award. On
October 21, 2005, the arbitration panel issuedestiRition of the Request for Interpretation
and Correction of the Award," which confirmed tispects of the award which Banco
guestioned.

Banco then switched law firms. New counsel devesedeative approach to the arbitration
proceeding, claiming that the award was not baseith® agreement and that it was in
manifest disregard of the law. Accordingly, Banided its action in New York State
Supreme Court to vacate the arbitration award,yaunsto 9 U.S.C. § 10. Having won the
race to the courthouse door, Banco now seeksuorés State Court.

DISCUSSION

The issue which the Court must decide is whetheastremoval jurisdiction over Banco's
petition to vacate the arbitration award for mastifdisregard of the law. The Supreme Court
has noted that:

"The requirement that jurisdiction be establishe@ @hreshold matter .. is “inflexible and
without exception'," Steel Co. v. Citizens for BetEnv't, 523 U.S. [83, 94-95, 118 S.Ct.
1003, 140 L.Ed.2d 210 (1998)] (quoting Mansfield@1..M.R. Co. v. Swan, 111 U.S. 379,
382, 4 S.Ct. 510, 28 L.Ed. 462 (1884)); for "jurtdmbn is power to declare the law," "and



without jurisdiction the court cannot proceed &irabny cause'." 523 U.S. at 94, 118 S.Ct.
1003 (quoting Ex parte McCardle, 7 Wall. 506, 781506, 19 L.Ed. 264 (1868)). . . .
Customarily, a federal court first resolves dowdiisut its jurisdiction over the subject
matter. . . .

Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 9719 S.Ct. 1563, 143 L.Ed.2d 760
(1999).[1] Recently, the Second Circuit reiterad@d that "[jjurisdictional questions . . .
should be addressed in the first instance by tls&ibi Court.” Central States Se. & Sw.
Areas Health & Welfare Fund v. Merck-Medco Mana@=de, L.L.C., 433 F.3d 181, 203
(2d Cir.2005). This is equally true in the contektemoval. McRae v. Arabian American Oil
Co., 293 F.Supp. 844, 846 (S.D.N.Y.1968) ("A dddtdourt is required . . . to . . . determine
federal jurisdiction of a removed case and to lye that federal jurisdiction exists.")
(citations omitted); see also U.S. Express Lines \«t Higgins, 281 F.3d 383, 389 (3d
Cir.2002) (stating that the obligation of the fealarourts to examine subject matter
jurisdiction extends to removal cases). Determamatf whether the Court has removal
jurisdiction in the instant case turns on the ipli@y between the general removal provision,
28 U.S.C. § 1441, the FAA's specific removal priongor agreements and awards falling
under the Convention, 9 U.S.C. § 205, and the grBatiginal jurisdiction for actions falling
under the Convention. 9 U.S.C. 8§ 203. Preliminati Court notes that the jurisprudence in
this area is not well-settled, and the Second @if@as not addressed this issue specifically.

Consalvi seeks to remove the state-court actiojuf$pant to provisions of 9 U.S.C. § 205
and 28 U.S.C. § 1441(b)" (Resp.'s Notice of Rem§\vBl. The Court first considers removal
pursuant to the general removal provision, 28 U.§.C441, and then under the specific
removal provision contained in Chapter 2 of the FAAich implements the New York
Convention. 9 U.S.C. § 205.

|. Removal Pursuant to 1441—General Framework

In City of Chicago v. International College of Seays, the Supreme Court described
removal jurisdiction under 28 U.S.C. § 1441 asoiob:

As a general matter, defendants may remove togpepriate federal district court "any
civil action brought in a State court of which tistrict courts of the United States have
original jurisdiction." 28 U.S.C. § 1441(a). Thepriety of removal thus depends on
whether the case originally could have been fitetederal court. Caterpillar Inc. v.
Williams, 482 U.S. [386, 392, 107 S.Ct. 2425, 9Bd.2d 318 (1987)]; Franchise Tax Bd. v.
Construction Laborers Vacation Trust for S. Ca#34).S. [1, 8, 103 S.Ct. 2841, 77 L.Ed.2d
420 (1983)]. The district courts have original ggliction under the federal question statute
over cases "arising under the Constitution, lawsreaties of the United States.” § 1331. "It
is long settled law that a cause of action arisekeufederal law only when the plaintiffs
well-pleaded complaint raises issues of federal"l&etropolitan Life Ins. Co. v. Taylor,
481 U.S. [58, 63, 107 S.Ct. 1542, 95 L.Ed.2d 5B0)P

522 U.S. 156, 163, 118 S.Ct. 523, 139 L.Ed.2d 32897). Thus, "[o]nly state-court actions
that originally could have been filed in federaldomay be removed to federal court by the
defendant[;] absent diversity of citizenship, fedequestion jurisdiction is required.”
Caterpillar Inc. v. Williams, 482 U.S. at 392, 191Ct. 2425.

Banco urges that it could not have commencedats-stourt action in federal 425 court.
There is no diversity (both being foreign entitig®yhrgas AG v. Marathon Oil Co., 526 U.S.



at 580 n. 2, 119 S.Ct. 1563 (foreign citizenshiplefendant and of plaintiff rendered
diversity incomplete). Nor is there subject majteisdiction (adjudication of FAA claims in
district court require an independent basis foefatlsubject matter jurisdiction). Moses H.
Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 WL 26, 103 S.Ct. 927, 74 L.Ed.2d 765
(1983). The plaintiff's "well-pleaded complaintiius, does not "raise| ] issues of federal
law." City of Chicago v. International Coll. of §y@ons, 522 U.S. at 163, 118 S.Ct. 523.[2]
Accordingly, Banco submits, with neither diversityr "arising under" jurisdiction, 8§ 1441(a)
does not provide a basis for this Court to exenaseoval jurisdiction.[3] The Court agrees
that it does not have jurisdiction on this basis.

Il. Removal Pursuant to Statutory Exceptions talg11

Section 1441, however, contains an express stgtatmeption clause. The provision states
as follows:

Except as otherwise expressly provided by Act afig@ess, any civil action brought in a
State court of which the district courts of the tddiStates have original jurisdiction, may be
removed by the defendant or the defendants, tdittiect court of the United States for the
district and division embracing the pace where sagtton is pending.

28 U.S.C. § 1441(a) (emphasis added). Pursuamt éx@ress statutory exception, a district
court's removal jurisdiction can be either narrosmebroader than original jurisdiction. 16
Moore's Federal Practice § 107App.113[1] (Matthesm@er 3d ed.). Most circumstances
involving the express statutory exception concemaval jurisdiction that is narrower than
426 original jurisdiction. In such circumstances ag&tion that originally could have been
brought in federal court may not be removed to fa@ldeourt once it is commenced in state
court.[4]

Circumstances involving removal jurisdiction thebroader than original jurisdiction appear
to be far less common and are comprised of twindissubcategories. The first group
comprises provisions that provide jurisdictionams of removal only and require
independent "arising under" jurisdiction. For exden@g8 U.S.C. § 1442(a) permits removal
of criminal and civil proceedings brought agairestdral officers even if the state-court
action could not have been commenced by the piiimtine federal forum. Mir v. Fosburg,
646 F.2d 342, 344 (9th Cir.1980). Because § 144#{a¥ not provide "arising under"
jurisdiction, defendants must assert a coloralderi@ defense in order to properly invoke
subject matter jurisdiction. Mesa v. California948.S. 121, 129, 109 S.Ct. 959, 103
L.Ed.2d 99 (1989).[5] By contrast, as discussegreater detail below, the second group
permits removal of "pure" state-court actions (adions that assert no federal claims
whatsoever) because these removal provisions arefp@omprehensive schemes created by
Congress, which also confer "arising under" jugidn and help channel cases with
significant federal interests into federal cougeSe.g., Verlinden B.V. v. Central Bank of
Nigeria, 461 U.S. 480, 103 S.Ct. 1962, 76 L.Ed.2q¥P83) (considering the
constitutionality of the Foreign Sovereign ImmuestiAct of 1976); Mizuna, Ltd. v.
Crossland Fed. Savings Bank, 90 F.3d 650 (2d @6)L@nalyzing the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989).

[1l. Removal Pursuant to 9 U.S.C. § 205

As noted previously, in its Notice of Removal, Calnsalso moved pursuantto 9 U.S.C. 8§
205. This section states, in relevant part, that:



Where the subject matter of an action or proceedéergling in a State court relates to an
arbitration agreement or award falling under thev&mtion, the defendant or the defendants
may, at any time before the trial thereof, remawehsaction or proceeding to the district
court of the United States for the district or digsh embracing the place where the action or
proceeding is pending. . . . [T]he ground for reaigurovided in this section need not appear
on 427 the face of the complaint but may be showthe petition for removal. . . .

Id. (emphasis added). There are three significdfgrdnces between 8 205 and § 1441. First,
8 205 permits removal "at any time before the triBl contrast, the notice of removal of a
civil action under the general removal provisionstiioe filed within thirty days after service
of the state court pleadings. 28 U.S.C. § 144&bgond, 8§ 205's provision that "the ground
for removal provided . . . need not appear on #oe bf the complaint” creates a statutory
exception to the ""well-pleaded complaint rule,iethprovides that federal jurisdiction exists
only when a federal question is presented on tte dathe plaintiff's properly pleaded
complaint." Caterpillar, Inc. v. Williams, 482 U.& 392, 107 S.Ct. 2425 (citation omitted).
Finally, and most importantly for purposes of thimlysis, § 1441 and § 205 articulate the
bases for removal differently. Section 205 permetaoval "[w]here the subject matter of an
action or proceeding pending in a State courtesl&t an arbitration agreement or award
falling under the Convention." (Emphasis addedg $tope of removal jurisdiction is thus
keyed to how broadly or narrowly the Court consdrtiee phrase "relates to." Section 1441,
however, expressly grounds removal jurisdictiorttenpre-existence of original jurisdiction.
28 U.S.C. § 1441 ("[A]ny civil action brought inSdate court of which the district courts of
the United States have original jurisdiction, mayrémoved by the defendant or the
defendants . .").

Section 203 of this Chapter confers district cowith original jurisdiction over lain action or
proceeding falling under the Convention."[6] Corsalgues that § 203, in conjunction with
8 205, confers an absolute right of removal.

A. Overview of Case Law Involving § 205 Removal

Subject matter jurisdiction under § 205 raisesificdlt and novel question.” Ruhrgas AG v.
Marathon Oil Co., 526 U.S. at 588, 119 S.Ct. 154Few published decisions concern §
205 removal and fewer still address removal angestinatter jurisdiction at any length.
Moreover, the sparse authority which exists ist gpler the issue squarely before the Court.

Banco relies on two district court decisions, omiye of which involved removal of a state-
court action to vacate arbitration awards undeiGbevention. HSMV Corp. v. ADI Ltd., 72
F.Supp.2d 1122 (C.D.Cal.1999) (involving removaBsoro Petroleum Corp. v. Asamera
(S.Sumatra) Ltd., 798 F.Supp. 400 (W.D.Tex.199)dlving 428 not removal, but venue).
In both instances, these district courts conclutiat under the Convention, district courts do
not have original jurisdiction over vacatur actioASMV Corp. v. ADI Ltd., 72 F.Supp.2d at
1127 n. 8; Tesoro Petroleum Corp. v. Asamera (SadwanLtd., 798 F.Supp. at 405. In one
instance, the court concluded that removal andraigurisdiction correspond completely
such that, because no original jurisdiction existeer the state-court actions, the court did
not have removal jurisdiction. HSMV Corp. v. ADId.t 72 F.Supp.2d at 1127 n. 8. In the
second instance, the court dismissed the vacationdor lack of subject matter jurisdiction.
Tesoro Petroleum Corp. v. Asamera, 798 F.Supat 4



By contrast, several other courts have reachedpesite conclusion and held that § 205
confers broad removal jurisdiction. While a numbgdecisions assumed removal
jurisdiction without elaboration,[8] this Court fages its discussion on one decision that
provided in-depth analysis. In Beiser v. Weyleg Eifth Circuit examined the propriety of §
205 removal over a state-court action assertirtg stat claims only. 284 F.3d 665, 667 (5th
Cir.2002). Defendant removed and moved to comwlration. Id. Plaintiff moved to
remand. Plaintiff did not contest that the arbitnatagreement fell under the Convention
"within the meaning of § 205," but instead argueat he was not a party to that agreement.
Id. The court concluded that the "relates to" laaggiin 8 205 was broad enough to
"encompass the relationship between the arbitrafeumses in the agreements and [plaintiff's
state-court] suit." Id. at 669. The court went liert and stated:

[W]henever an arbitration agreement falling undher €onvention could conceivably affect
the outcome of the plaintiff s case, the agreertretdates to" the plaintiff's suit. Thus, the
district court will have jurisdiction under 8§ 20%ey just about any suit in which a defendant
contends that an arbitration clause falling untdlerGonvention provides a defense. As long
as the defendant's assertion is not completelyrdlzsuimpossible, it is at least conceivable
that the arbitration clause will impact the dispiosi of the case. That is all 429 that is
required to meet the low bar of "relates to."

Id.; see also Wilson v. Deutsche Bank AG, No. 06 G#74, 2005 WL 3299366, *3, 2005
U.S. Dist. LEXIS 30959, at *10-11 (N.D.lll. Nov. 38005) (following Beiser and denying
motion to remand); York Hannover Holding A.G. v. Anitan Arbitration Association, 794
F.Supp. 118, 122-23 (S.D.N.Y.1992) (construing § 2@lates to" language broadly and
denying motion to remand).

The Beiser court went on to explain as follows:

For most forms of federal question jurisdiction,ettrer the court has jurisdiction can be
determined from the face of the pleadings. Se@i@m confers a form of federal question
jurisdiction: it permits the federal courts to dbxicases that arise "under . . . Treaties made"
by the United States. U.S. Const. Art. Ill, § 2. .

Conceptually, whether a federal court has jurisoiicto decide an issue is a distinct question
from how to decide that issue correctly. . . . Wieethe district court has jurisdiction can be
determined from the "face of the plaintiff's weleaded complaint"—from the pleading
itself, without the requirement of evidence or aitsanquiry. . . .

The language of 8 205 strongly suggests that Cesgnéended that district courts continue
to be able to assess their jurisdiction from tleagings alone. Section 205 provides in part:
"The procedure for removal of causes otherwiseigeakby law shall apply, except that the
ground for removal provided in this section neetlappear on the face of the complaint but
may be shown in the petition for removal.” 9 U.S8Q05 (emphasis added). This language
does create one difference between the federatigngsrisdiction conferred by § 205 and
most other forms of federal question jurisdictidmermits removal on the basis of a federal
defense. The language that the ground for remanesdd not appear on the face of the
complaint” explicitly abrogates the well-pleadeddaint rule that normally keeps such
defenses from serving as the basis for federaltquggirisdiction. But at the same time the
statute permits a defense based on an arbitrdtoiseto serve as a grounds for removal, it
also directs us to treat such defenses the saméhatwe treat offensive claims. That is, just
as we determine whether a plaintiffs claim ariseden federal law from the complaint alone,
the statute directs us to determine whether a deféfs defense arises under federal law
from the "petition for removal" alone.



Id. at 670-71.

The Second Circuit has noted, in dicta, the prowisiabrogation of the "well-pleaded
complaint rule”. The court explained that:

When Congress has intended to create an exceptitve tvell-pleaded complaint rule, it has
provided so explicitly. See, e.g., 28 U.S.C. § X4X2allowing removal to federal court of
civil or criminal actions filed in state court agat officers of the United States); 12 U.S.C. §
632 (providing for original and removal jurisdiati@ver certain cases raising issues with
respect to foreign or international banking). Irtleghen Congress in 1970 intended to
expand federal jurisdiction to give the United 8sadlistrict courts the authority to hear
specified arbitration cases under the ConventiotherRecognition and Enforcement of
Foreign Arbitral Awards, 9 U.S.C. § 201 et seqdidt so expressly. See 9 U.S.C. § 203
(giving federal district courts jurisdiction ovem action or proceeding falling under the
Convention); 9 U.S.C. § 205 (allowing cases witthi@ Convention 430 to be removed from
state to federal court notwithstanding the wellapled complaint rule).

Westmoreland Capital Corp. v. Findlay, 100 F.3d,Z&B-69 (2d Cir.1996).

If 8 205 removal were limited to only state-cowtians seeking to compel arbitration or
confirm an arbitration award, Congress would natehaeeded to expressly abrogate the
"well-pleaded complaint rule." By specifying thahé ground for removal provided in this
section need not appear on the face of the comdairmay be shown in the petition for
removal,” 9 U.S.C. § 205, Congress expressly gdammoval jurisdiction to a class of state-
court actions, which plaintiffs commenced witholdgaling any express claims under the
Convention—i.e., containing state claims only dtisg out a vacatur action—so long as
defendants could articulate a "federal defensdated to" the Convention.

Case law from the Supreme Court and Second Cioailtyzing jurisdictional provisions
(both statutory grants of jurisdiction, as wellrasoval statutes) and their constitutionality
lend support to this conclusion. In Verlinden BW Central Bank of Nigeria, the Supreme
Court examined the Foreign Sovereign Immunitiesd&d976 ("FSIA") and considered
whether its "authorizing a foreign plaintiff to sadoreign state in a United States district
court on a nonfederal cause of action . . . vifdtarticle Il of the Constitution.” 461 U.S.

at 482, 103 S.Ct. 1962. Notably, "the Act guaramfeecign states the right to remove any
civil action from a state court to a federal cowatid "provides that any claim permitted under
the Act may be brought from the outset in fedeaairt” Id. at 489, 103 S.Ct. 1962 (citing 28
U.S.C. 88 1330(a) and 1441(d)). The Court conclutlat!"the "Arising Under" Clause of
Article Il provides an appropriate basis for thatstory grant of subject-matter jurisdiction
to actions by foreign plaintiffs under the Act." it 492, 103 S.Ct. 1962.[9]

The Court noted that "the question of foreign seigr immunity in this case arose solely as
a defense, and not on the face of Verlinden's plefkded complaint.” Id. at 494, 103 S.Ct.
1962. The Court then went on to distinguish "jugidnal cases," which "do nothing more
than grant jurisdiction over a particular classases," id. at 496, 103 S.Ct. 1962, from a
statutory framework that reflects Article Il "aing under jurisdiction.” Id. at 494-95, 103
S.Ct. 1962. The Court explained:

[1]n enacting [FSIA], Congress expressly exercigeghower to regulate foreign commerce,
along with other specified Article | powers. [Th@jmary purpose of the Act was to "[set]
forth comprehensive rules governing sovereign imitgirthe jurisdictional provisions of



the Act are simply one part of this comprehensocleeme. The Act thus does not merely
concern access to the federal courts. Rathery#rgs the types of actions for which foreign
sovereigns may be held liable in a court in thetéthStates, federal or state . .

Congress, pursuant to its unquestioned Articlewgrs, has enacted a broad 431 statutory
framework governing assertions of foreign sovereéngmunity. In doing so, Congress
deliberately sought to channel cases against forggereigns away from the state courts
and into federal courts, thereby reducing the gatkfor a multiplicity of conflicting results
among the courts of the 50 States.

Id. at 497, 103 S.Ct. 1962.

Thus the question is whether § 205 is merely &dglictional provision providing access to
the federal courts, but requiring an independesishaf subject matter jurisdiction; or,
whether Chapter 2 of the FAA constitutes a stajusgsheme "comprehensively regulating” a
federal interest. Verlinden, 461 U.S. at 493, 103tS1962.

The Second Circuit in Mizuna, Ltd. v. Crossland éradl Savings Bank provides some
guidance. 90 F.3d at 650. The court considered vahorisdiction under 12 U.S.C. 8
1819(b)(2), which "provides for removal solely hytwe of the fact that the FDIC is a party."
Id. at 655. The court first compared 12 U.S.C. 894B)(2) to 28 U.S.C. § 1442(a), discussed
previously and concerning state-court actions wiwngl federal officers. The court described
§ 1442(a) as "a pure jurisdictional statute, segekindo nothing more than grant district court
jurisdiction over cases in which a federal officea defendant” such that "the enactment
“cannot independently support Article Il "arisingder" jurisdiction™ Id. (citing Mesa, 489
U.S. at 136, 109 S.Ct. 959). Thus, § 1442(a) "dmesurnish an independent ground for
federal jurisdiction absent some federal questoplicated either in the claim or by way of a
defense.” Id.

By contrast, § 1819(b)(2), a part of the Finanmkiatitutions Reform, Recovery, and
Enforcement Act of 1989 ("FIREA"), see infra (dissing Congressional purpose behind
FIRREA's enactment), provides both statutory grahtwriginal jurisdiction and of removal
jurisdiction. The provision states that "all swfsa civil nature . . . to which the [FDIC], in
any capacity, is a party shall be deemed to ansenthe laws of the United States.” 12
U.S.C. § 1819(b)(2)(A). Another subsection provigemain part that "the [FDIC] may . . .
remove any action, suit, or proceeding from a Statet to the appropriate United States
district court.” 8 1819(b)(2)(B). In Mizuna—as imet case at bar—state-court plaintiff's
complaint "invoked no federal law, and no fedemdetise was interposed by [defendant]. 90
F.3d at 655. The court stated that "[t]he relevamtsiderations are stated in Mesa and
Verlinden," id.:

Statutes (such as 8§ 1442(a)) that "seek "to damwpthore than grant jurisdiction over a
particular class of cases' cannot support Artidleatising under' jurisdiction.” However,
where the removal jurisdiction is part of "a "coeipensive scheme' comprising both pure
jurisdictional provisions and federal law capablswpporting Article Il “arising under'
jurisdiction,” the jurisdictional grant is effecév. . .

For our purpose, the . . . instructive aspect afin@en is its determination that the
jurisdictional subsection is within Article Il bygason of its relationship to the larger
enactment. The Court emphasized that [FSIA] didentban merely recite a grant of access
to the district court; it expressly invoked the ms/of Congress to regulate foreign
commerce, along with other Congressional powers canstituted a comprehensive scheme.



Id. at 655-56 (citations omitted).

The court then placed great emphasis on how 8 byPJ(is part of FIRREA, which the
court deemed "a comprehensive scheme™:

432 [W]e are satisfied that the particular jurisidical grant is part of a comprehensive
scheme enacted by Congress to serve and promotet@stably federal goals on a
comprehensive basis. FIRREA makes major adminigtraind structural changes in the
FDIC and, even more broadly, in the reform of timfttindustry and federal deposit
insurance.

In a general way, the jurisdictional grant in FIRR&nhances the effectiveness and
uniformity of proceedings in which the FDIC exeasshe sweeping powers conferred on it
by the Act. It is sufficiently clear (to paraphraserlinden, 461 U.S. at 497, 103 S.Ct. 1962)
that "Congress, pursuant to its unquestioned Artigowers, has enacted a broad statutory
framework"—here, one that confers suitable procaidamd substantive rights and powers on
the FDIC—and "deliberately sought to channel" thges in which the FDIC would have or
may wield those powers "away from the state caamtsinto federal courts, thereby reducing
the potential for a multiplicity of conflicting rais among the courts of the 50 states". . . .
[T]he jurisdictional grant in § 1819(b)(2)(A-B) falwithin the ambit of cases where "the
whole purpose of the congressional legislative @og. . . requires the availability of federal
jurisdiction. . . . "

Id. at 656-57 (some citations omitted).

Thus, because "the grant of jurisdiction in 12 . 1819(b)(2) is an integral part of a
‘comprehensive scheme'," id. at 656, "enacted mg&ss to serve and promote
incontestably federal goals on a comprehensivespadi the court concluded "that the
district court had the power to decide this cadevitibstanding the absence of any federal
law issue in the complaint or in the answers,'atd657, upon removal.

Chapter 2 of the FAA, like 12 U.S.C. § 1819(b)@)ntains both a statutory grant of subject
matter jurisdiction — 9 U.S.C. § 203—and statutgrgnt of removal jurisdiction. 9 U.S.C. §
205. No one can seriously question that this cohgnsive scheme was "enacted . . . to serve
and promote incontestably federal goals on a congm&ve basis." Mizuna, 90 F.3d at 656.
The Supreme Court stated that:

The goal of the Convention, and the principal psgonderlying American adoption and
implementation of it, was to encourage the recagmiand enforcement of commercial
arbitration agreements in international contraots @ unify the standards by which
agreements to arbitrate are observed and arbittaids are enforced in the signatory
countries.

Scherk v. Alberto-Culver Co., 417 U.S. 506, 52030@t. 2449, 41 L.Ed.2d 270 (1974).
Moreover, foreign policy considerations implicate LConvention. The Supreme Court noted
that "concerns of international comity, respecttfa capacities of foreign and transnational
tribunals, and sensitivity to the need of the inétilonal commercial system for predictability
in the resolution of disputes” underlie accessmthe Convention. Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 609 S.Ct. 3346, 87 L.Ed.2d 444 (1985).
Moreover, the legislative history clearly indicatésngress's intent to regulate foreign
commerce in enacting Chapter 2. S.Rep. No. 91102 (1970) (noting regulation of foreign
commerce in Chapter 2's statutory scheme).



Unlike other cases, the Supreme Court has notyslthat Chapter 2 "deliberately [seeks] to
channel” Convention cases "away from the statets@und into federal courts, thereby
reducing the potential for a multiplicity of cordling results 433 among the courts of the 50
States.” Verlinden, 461 U.S. at 497, 103 S.Ct. 18&2ead, in Ruhrgas, the Supreme
Court— while deciding a distinct issue from the @tdar—focused on the need of
"expedition and sensitivity to state courts' coégteture.” 526 U.S. at 587, 119 S.Ct.
1563.[10] Nevertheless, this Court is convinced timaler the teachings of Verlinden and
Mizuna Chapter 2 constitutes a "comprehensive sehémat furthers "uncontested” federal
goals.

The legislative history suggests the intention dfstinct federal role in the enforcement of
Convention awards and agreements. S.Rep. No. 91a7621970) (stating that "the
proposed system of implementation through the disdrict courts will assist the uniform

and efficient enforcement of arbitration agreemamis awards in foreign commerce"); see
also Suter v. Munich Reinsurance Co., 223 F.3d 158,(3d Cir.2000) ("[T]he Convention
Act and the policy choices that support it estdidistrong and clear preference for a federal
forum. . .."). Moreover, the court here will exisecjurisdiction over exclusively federal
claims and will not wrest from the state court aitgte claim or infringe on any state interest.
See Nordlicht v. New York Tel. Co., 799 F.2d 8565&2d Cir.1986) (affirming denial of
remand where state court had concurrent jurisdiativer federal common law claims); cf.
BankAmerica Corp. Sec. Litig., 263 F.3d 795, 80 @ir.2001) (in the federal securities
context, a removal provision would be rendered 'mregless if a state-court plaintiff who
has won the race to the state courthouse may sefel of the litigation of the federal
claims").

Policy considerations of judicial economy and jualiefficiency also support removal in this
case. Granting Banco's remand but permitting Cengalitigate its cross-petition will waste
judicial resources and could lead to parallel pedloegs resulting in potentially conflicting
rulings or, more likely, further motions regardiregjuests for stays. And, the Second Circuit
has expressly permitted the litigation of claimsenstning from a single arbitration award—
under both the FAA and the Convention in a fedmalm. Yusuf Ahmed Alghanim & Sons,
W.L.L. v. Toys "R" Us, Inc., 126 F.3d 15, 23 (2d@b97).

There is an additional measure of comfort in Con'satross-petition to enforce the arbitral
award, thereby invoking this Court's subject mgtigsdiction. While subject matter
jurisdiction would be more readily established Kamhsalvi first asserted federal defenses in
the state-court action and then removed Bancoatwaaction—a la Mesa; or, had Consalvi
first petitioned for enforcement of the arbitralaa@ and then removed Banco's vacatur
action, granting Banco's remand motion now andrigr€onsalvi at this juncture to either
assert a federal defense in the state-court aatidrthen remove; or remand and remove
based on the pending petition to enforce, seemslyharmalistic.

CONCLUSION

Banco's motion to remand is denied. The Court bbgst matter jurisdiction 434 over
Banco's petition to vacate the arbitral award unke~AA, as well as over Consalvi's cross-
petition to confirm. Banco has reserved its rightsubmit further materials in support of its
petition to set aside the arbitral award, shoudQourt refuse to remand. It may do so.
Consalvi may respond. Similarly, Consalvi may sepmnt its papers to enforce the arbitral
award, and Banco must have an opportunity to regspon



The parties should meet and establish an apprefiiafing schedule and submit it to the
Court.

SO ORDERED.

[1] The specific question before the Court in Ratsrgvas ""whether a federal district court is
absolutely barred in all circumstances from dismgs removed case for lack of personal
jurisdiction without first deciding its subject-nbat jurisdiction™ Ruhrgas AG. v. Marathon
Oil Co., 526 U.S. 574, 578, 119 S.Ct. 1563, 143128 760 (1999). The Court "[held] that
in cases removed from state court to federal casrin cases originating in federal court,
there is no unyielding jurisdictional hierarchygidathat in appropriate cases a district court
could first consider personal jurisdiction. Ididfcritical that the Court establish its
jurisdiction (both subject matter and personaltfitd. at 577, 119 S.Ct. 1563.

[2] Banco maintains that it could not have commeéreéederal action to vacate the arbitral
award under the Convention. The Second Circuitridisated that district courts do not have
original jurisdiction over such actions. See, dmgernational Shipping Co. v. Hydra
Offshore, Inc., 875 F.2d 388, 391 n. 5 (2d Cir.0)988ppellants’ contentions that
jurisdiction could be premised on the Conventiortt@Recognition and Enforcement of
Foreign Arbitral Awards were also appropriatelyested[;] [t]he district court found the
Convention inapplicable in this case because thy pavoking its provisions did not seek
either to compel arbitration or to enforce an aabidaward." (emphasis added)); see also
Lander Co., Inc. v. MMP Invs., Inc., 107 F.3d 4488 (7th Cir.1997) ("[T]he New York
Convention contains no provision for seeking toata@n award, although it contemplates
the possibility of the award's being set aside pmaxeeding under local law, Art. V(1)(e),
and recognizes defenses to the enforcement of arddwcitation omitted)); Borden, Inc. v.
Meiji Milk Prods. Co., Ltd., 919 F.2d 822, 826 (it.1990) (citing International Shipping
Co. with approval); Gulf Petro Trading Co., IncNigerian Nat'l Petroleum Corp., 288
F.Supp.2d 783, 793 (N.D.Tex.2003) (concluding thatfederal court did not have subject
matter jurisdiction to set aside an arbitral awfatting under the Convention); Alan Scott
Rau, The New York Convention in American Court&ni. Rev. Int'l Arb. 213, 235-36
(1996) ("The overall scheme of the Convention éntaideference to the control function of
the state where an award is rendered; since thenafascenario will be one in which an
award is rendered in one state and enforcementighs in another, the Convention
necessarily speaks only to the obligation of tHieremg state— and makes no provision at
all with respect to direct challenges aimed at tipggethe award in the place where it was
made.").

[3] Consalvi cites 8 1441(b) as a statutory basissi Notice of Removal (Resp.'s Notice of
Removal  1). Since the Court concludes that isdu# have original jurisdiction over a
petition to vacate an arbitral award that falls emithe Convention, 28 U.S.C. § 1441(b) does
not provide a basis for removal jurisdiction sitcgepends on the district court having
original jurisdiction over the state-court civiltem.

[4] Examples where the federal court has origingbkgiction but does not have removal
jurisdiction include: where the action involves elisity but the defendant is sued in a court of
his state, 28 U.S.C. § 1441(b); where the actidmasight under the Federal Employers'
Liability Act, 8 1445(a); and where the action relght under the Jones Act. Moltke v.
Intercontinental Shipping Corp., 86 F.Supp. 663 @6.D.N.Y.1949) ("An action under the



Jones act may not be removed." (citations omitfesgg also Breuer v. Jim's Concrete of
Brevard, Inc., 538 U.S. 691, 696, 123 S.Ct. 1883, LEd.2d 923 (2003) (setting out
numerous additional examples of "indisputable grions of removal” in § 1445(a) and
other statutes).

[5] Removal under 28 U.S.C. § 1442(a) of state-taations alleging no federal claims
raised constitutional concerns, which the SupremerCaddressed in Mesa v. California, 489
U.S. 121, 136, 109 S.Ct. 959, 103 L.Ed.2d 99 (198B¢ Court held that what permits §
1442(a) to pass constitutional muster is that dédats must "allege a colorable defense
under federal law,"” 489 U.S. at 129, 109 S.Ct. @8%rwise the removal would " expand][]
the jurisdiction of the federal courts beyond theitd established by the Constitution'.” Id. at
136, 109 S.Ct. 959 (citation omitted). Defendantstallege that federal defense prior,
rather than after, removal. Dalrymple v. Grand Ribam Authority, 145 F.3d 1180, 1183,
1185 (10th Cir.1998).

[6] Section 203 provides as follows:

An action or proceeding falling under the Convemtshall be deemed to arise under the laws
and treaties of the United States. The districttsoof the United States . . . shall have
original jurisdiction over such an action or prodieg, regardless of the amount in
controversy.

9 U.S.C. § 203.

[7] As noted earlier, see supra n. 1, in RuhrgastA&sSupreme Court addressed whether a
court may ever consider personal jurisdiction ptaosubject matter jurisdiction and
concluded that it may. Ruhrgas AG v. Marathon @il,&26 U.S. at 579-80, 119 S.Ct. 1563.
In its notice of removal, defendant had assertegttbases of federal jurisdiction, including 8
205 removal. Id. Plaintiff sought to remand theects lack of federal subject-matter
jurisdiction. Id. at 580, 119 S.Ct. 1563. The Caever reached the issue of § 205 removal
jurisdiction, which involved a complicated inquiig, part, given a complex factual history.
Id. at 582, 119 S.Ct. 1563. The Court also refexdran appellate decision stating that
defendant's "argument under 9 U.S.C. § 205 predenthfficult issue of first impression."

Id.; see also id. at 588, 119 S.Ct. 1563 ("thegaltedefect in subject-matter jurisdiction
raises a difficult and novel question”).

[8] Some cases involving § 205 removal turned omjocisdictional concerns where
plaintiffs raised non-jurisdictional challengesdahe courts either did not need to reach the
issue of removal jurisdiction or assumed removasgiction. See, e.g., Suter v. Munich
Reinsurance Co., 223 F.3d 150, 152, 162 (3d Cip@® 205 removal of state-court action
asserting state claims only; reversing remand basedrious non-jurisdictional claims and
assuming removal jurisdiction without discussiolrgvelers Insur. Co. v. Keeling, 996 F.2d
1485, 1487-90 (2d Cir.1993) (8 205 removal of staert action asserting state claims only;
affirming remand based on waiver of right to remavighout discussing scope or propriety
of removal jurisdiction).

In other instances, courts have exercised 8§ 208vahjurisdiction without discussion.
Jacada, Ltd. v. International Marketing Stratedies, involved removal of a state-court
action to vacate an arbitral award under the Cotmeetween diverse parties. 401 F.3d
701, 704 (6th Cir.2005). Following the filing ofefstate-court action, defendants filed a



federal action to enforce the award, which actiendistrict court stayed.ld. Defendants then
removed relying solely on 8§ 205 (and not on diwgydd. Plaintiffs did not raise

jurisdictional claims and the Sixth Circuit conchatithat removal jurisdiction existed. Id. at
704 n. 2 ("If the Convention applies to this cddefendant] properly removed the state court
suit.” (citing 88 205 and 203)); see also CeluldsaPacifica S.A. v. A. Ahlstrom Corp.,

1996 U.S. Dist. LEXIS 2747, at *1, 10 (S.D.N.Y. Mad 1996) (involving removal of state
court action to vacate arbitral award falling untter Convention; petitioner did not contest
(and the court without discussion assumed) remjoviadiction).

[9] In explaining its conclusion, the Supreme Caoted that:

Congress exercised its Article | powers by enacisgatute comprehensively regulating the
amenability of foreign nations to suit in the UditStates. The statute must be applied by the
district courts in every action against a foreigueseign, since subject-matter jurisdiction in
any such action depends on the existence of otieedpecified exceptions to foreign
sovereign immunity. 28 U.S.C. § 1330(a).

Verlinden B.V. v. Central Bank of Nigeria, 461 U&.493, 103 S.Ct. 1962.

[10] In Ruhrgas AG, which dealt with several basesemoval jurisdiction (including § 205),
the Supreme Court stated as follows:

Most essentially, federal and state courts are tammgntary systems for administering
justice in our Nation. Cooperation and comity, competition and conflict, are essential to
the federal design. A State's dignitary interestrbeonsideration when a district court
exercises discretion in a case of this order.

526 U.S. at 586, 119 S.Ct. 1563. Nonetheless, thexrsubstantial question here as to

exactly what the New York State court's dignitarierest is in enforcing Chapter 2 of the
FAA.
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