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Before JOLLY, HIGGINBOTHAM and SMITH, Circuit Judge
E. GRADY JOLLY, Circuit Judge:

The United States is a party to the ConventiorhenRecognition and Enforcement of
Foreign Arbitral Awards ("Convention"), which Comgs has implemented at 9 U.S.C. §
201, et seq. ("Convention Act"). Among the ConventAct's provisions are jurisdictional
grants giving the federal district courts origiaald removal jurisdiction over cases related to
arbitration agreements falling under the Conventidns appeal asks whether Appellants’
action is related to an arbitration agreementrfgllinder the Convention and therefore
removable to federal court, and if so, whetheruhanimity rule applicable to removals
under 28 U.S.C. § 1441(a) also applies to ConverAid removals. We need not decide this
last question because even if the unanimity ru@ies, it is satisfied here.

I
A

Appellants constitute a three-person subset of 2y@0 plaintiffs who brought state-law tort
actions in Louisiana state court alleging injusésmming from the September 1996 release



of a mustard-gas agent at the Georgia Gulf CormrdtGGC") facility in Plaguemine,
Louisiana. Louisiana state law allows direct addiagainst a tortfeasor's insurers, so the
plaintiffs named as defendants, in addition to G&B@ several of its contractors, two foreign
insurers, Primex, Ltd. ("Primex") and X.L. Insuran€ompany, Ltd. ("X.L."), whose
insurance policies included arbitration clausesegowmg disputes over coverage.

In October 1998, the plaintiffs amended their caagb to assert intentional tort claims
against GGC. Shortly thereafter, Primex and X.lifireal GGC in writing that they were
disputing insurance coverage as a result of thegeatiegations. In December 1998, Primex
and X.L. notified GGC that they had commenced eabdn pursuant to their policies'
arbitration clauses. Five days later, and one flay a subset of defendants ("the LIG
defendants")[1] were severed from the case by joiotion of the parties, Primex and X.L.
removed this and scores of related cases to fedeual, arguing that the allegations of an
intentional tort created a coverage dispute betwleem and GGC, thus invoking the
arbitration clauses of their insurance policies bndging the action within the purview of
the Convention Act and its provisions for removidle plaintiffs filed a motion for remand to
state court shortly thereafter, which the Dist@ciurt denied in March 1999.

Primex filed a motion to compel arbitration andydtae plaintiffs' actions, and the plaintiffs
filed a motion requesting certification of the rerdadenial for immediate appeal under 28
U.S.C. § 1292(b). While 376 these motions were p&na settlement agreement was
negotiated, but Appellants elected not to partigi@ad pursued the litigation, which was
eventually dismissed with prejudice on summary judgt in December 2004. Appellants
appeal only to contest the District Court's juresidin. If jurisdiction exists for the District
Court to have entertained this action, it is tddaend in the Convention Act.

B
The provision of the Convention Act providing femoval is 9 U.S.C. § 205:

Where the subject matter of an action or proceepergling in a State court relates to an
arbitration agreement or award falling under thev&mtion, the defendant or the defendants
may, at any time before the trial thereof, remawehsaction or proceeding to the district
court of the United States for the district andslon embracing the place where the action or
proceeding is pending. The procedure for removabokes otherwise provided by law shall
apply, except that the ground for removal providethis section need not appear on the face
of the complaint but may be shown in the petitionremoval. For the purposes of Chapter 1
of this title any action or proceeding removed urtties section shall be deemed to have been
brought in the district court to which it is remalve

The parties agree that the insurance policiedtratinin clauses "fall[] under the Convention”
as defined in § 202.[2] We must therefore decidetiver this action "relates to" the
arbitration clauses within the meaning of § 205 whether the failure of the LIG defendants
to consent to removal defeats jurisdiction for latkinanimous consent among defendants.

Il
A

Section 205 does not explicitly define when anaactrelates to" an arbitration agreement
falling under the Convention. However, the fedexlrts have recognized that the plain and



expansive language of the removal statute emb@begress's desire to provide the federal
courts with broad jurisdiction over Convention Aetses in order to ensure reciprocal
treatment of arbitration agreements by cosignatarfehe Convention.

Congress's purpose and intent, in enacting the €uion Act, was "to encourage the
recognition and enforcement of commercial arbibratagreements and international
contracts and to unify the standard by which the@gents to arbitrate are observed and
arbitral awards are enforced in the signatory coemt' Scherk v. Alberto-Culver Co., 417
U.S. 506, 520 n. 15, 94 S.Ct. 2449, 41 L.Ed.2d(@BGF4). The unambiguous policy in favor
of recognition of arbitration agreements fallingdenthe Convention is reflected in
provisions incorporating by reference the 377 Faidérbitration Act, 9 U.S.C. § 208,[3] and
independently and explicitly empowering courts eéonpel arbitration in accordance with the
arbitration agreements involved. 9 U.S.C. § 206.[4]

Because "uniformity is best served by trying albf@ention] cases in federal court unless the
parties unequivocally choose otherwise,” McDerntt, Inc. v. Lloyds Underwriters of
London, 944 F.2d 1199, 1207-08 (5th Cir.1991), Gesg granted the federal courts
jurisdiction over Convention cases[5] and addedafrtee broadest removal provisions, 8
205, in the statute books. So generous is the rahpogvision that we have emphasized that
the general rule of construing removal statutaststragainst removal "cannot apply to
Convention Act cases because in these instancegyr€ss created special removal rights to
channel cases into federal court.” Id. at 1213.

With these considerations in mind, we turn to tfa¢éusory text and the meaning of the
statutory phrase "relates to"; that is, we mustdiewhether the subject matter of the
underlying lawsuit "relates to" the arbitration @gment in the insurance policy between the
alleged tortfeasor and the defendant insurerseise® v. Weyler, 284 F.3d 665 (5th Cir.
2002), we examined the plain meaning of the phraseyant Supreme Court dicta regarding
the phrase, and Congressional use of the phrasteen statutes, e.g., 28 U.S.C. § 1334
(giving federal district courts jurisdiction ovemyastate proceeding that "relates to" a
bankruptcy case). We noted that the phrase "refatésonveys a sense of breadth” and
"sweeps broadly. . . ." 284 F.3d at 669. We intetignt the phrase in a way that was sufficient
to dispose of that case on its facts, namely, "wlienan arbitration agreement falling under
the Convention could conceivably affect the outcarhéhe plaintiff's case, the agreement
‘relates to' the plaintiff's suit," 284 F.3d at §énphasis in original), but we emphasized that
the adopted rule for that case was not exhaustitteeacases in which jurisdiction would be
appropriate.[6]

Appellants now assert that the definition giverhi® phrase "relates to" in Beiser means that
jurisdiction is lacking here because Louisiana'sataction statute cancels the binding effect
of the arbitration clauses; thus, whatever is detic the arbitration proceedings will not
affect the outcome of the litigation.[7] Even ifdlasserted effect of the Beiser rule on the
378 arbitration clauses is correct, it does nqvakg of the jurisdictional question, for as we
have indicated, Beiser did not purport to estaldistomprehensive rule disposing of all
cases. Thus we return to the statutory text torohete whether the Convention Act's grant of
jurisdiction extends to this case.

"Relate" means "to have connection, relation, teremce," AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE (4th Ed.2000)ge also Shaw v. Delta Air
Lines, Inc., 463 U.S. 85, 97, 103 S.Ct. 2890, &HdL.2d 490 (1983). It is unarguable that the



subject matter of the litigation has some connectias some 379 relation, has some
reference to the arbitration clauses here. Appellaissertion of claims against the insurers
is, in part, an assertion of policy coverage ofittsaired's alleged torts. Common sense
dictates the conclusion that policy provisionstietato coverage of the insured's torts are,
almost by definition, related to claims that aredzhon the disputed assertion of coverage of
the insured's torts. The arbitration clauses heotade the forum for the resolution of
coverage disputes; they are therefore related fmelgnts' disputed assertion of coverage
and, hence, to the subject matter of Appellangshtd against the defendant insurers that
depend on the existence of coverage. Stated ds,arclause determining the forum for
resolution of specific types of disputes relatea tawsuit that seeks the resolution of such
disputes.

The jurisdictional question need not be confusethikypresence of the direct-action statute.
The operation of the direct-action statute as denaf Louisiana state law does not alter the
fact that the litigation is related to the arbiatclause as a matter of logic and federal
removal law. Both state and federal courts can groper effect to the direct-action statute;
but we cannot ignore Congress's decision thatatier&l courts are best able to establish
uniformity in the enforcement of arbitral agreenseM/e therefore apply the jurisdictional
provision, 8 205, according to the plain meaningobroadly drafted terms.

In sum, we conclude that the District Court coryedetermined that the instant case "relates
to" an arbitration agreement falling under the Gantion.

B

We now come to the parties' dispute over whet9Sremovals require the unanimous
consent of (non-nominal) defendants. The Distrioti€ held that § 205 does not require

unanimity, but ruled in the alternative that unaityrwas satisfied. Because we affirm the
second conclusion, we need not consider the first.

The District Court ruled that unanimity was achigwecause the allegedly non-consenting
defendants, the LIG defendants, were nominal gavwl@ose consent was not required under
the unanimity rule. See, e.g., Tri-Cities Newspap#rc. v. Tri-Cities P.P. & A. Local 349,
427 F.2d 325, 327 (5th Cir.1970). The District Gaar held because, prior to removal,
Appellants had signed a letter evincing an agreémeprinciple to settle their claims against
the LIG defendants, and the state court had grahtegarties' joint motion to sever the LIG
defendants from the ongoing litigation. Appellastigted that they would "terminate the
involvement of LIG group in all matters arising aitthe chemical exposures that are the
subject of this consolidated action."

We agree with the District Court that Appellantgempt to retain the LIG defendants in the
litigation for the sole purpose of defeating remquasdiction fails. Whether a party is
"nominal” for removal purposes depends on "whetingihe absence of the [defendant], the
Court can enter a final judgment consistent withigggand good conscience which would not
be in any way unfair or inequitable to the plaintifri-Cities Newspapers, Inc., 427 F.2d at
327. We are satisfied that the severance of theddféndants, voluntarily requested by
Appellants based on their agreement to settle amisk all claims against those defendants,
would enable the court to reach a final judgmenh%stent with equity and good
conscience" and fair to Appellants. Thus, evenragsg unanimity is required, it is satisfied.
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For the foregoing reasons, we affirm the conclusibtihe District Court that the subject
matter of the instant action relates to arbitratgneements falling under the Convention and
that federal jurisdiction was not defeated by & laicunanimous consent of defendants
because the allegedly non-consenting defendants mggninal parties whose consent was
not required. Therefore, the judgment of the Dest@ourt that removal was proper under the
Convention Act, 9 U.S.C. § 205, is

AFFIRMED.

[1] The "LIG defendants"” are Louisiana Intrastatss@ompany, L.L.C.; LIG Chemical
Company; Equitable Resources, Inc.; and Associakectric Gas Insurance Services, Ltd.

[2] 9 U.S.C. § 202;

An arbitration agreement or arbitral award arisbog of a legal relationship, whether
contractual or not, which is considered as commagriricluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention. An agreement or
award arising out of such a relationship whichrisrely between citizens of the United
States shall be deemed not to fall under the Cdioreanless that relationship involves
property located abroad, envisages performancaforament abroad, or has some other
reasonable relation with one or more foreign stdtesthe purpose of this section a
corporation is a citizen of the United States i§iincorporated or has its principal place of
business in the United States.

[3] 9 U.S.C. § 208:

Chapter 1 [9 U.S.C. 8 1 et seq.] applies to actamsproceedings brought under this chapter
to the extent that chapter is not in conflict witis chapter or the Convention as ratified by
the United States.

[4] 9 U.S.C. § 206:

A court having jurisdiction under this chapter ndiect that arbitration be held in
accordance with the agreement at any place thpreinded for, whether that place is within
or without the United States. Such court may afgmant arbitrators in accordance with the
provisions of the agreement.

[5] 9 U.S.C. § 203:

An action or proceeding falling under the Convemtshall be deemed to arise under the laws
and treaties of the United States. The districttsonf the United States (including the courts
enumerated in section 460 of title 28) shall hangimal jurisdiction over such an action or
proceeding, regardless of the amount in controversy

[6] "This definition of ‘relates to' as "conceivalblaving an effect on the outcome of' seems
to capture at least one sense in which we commasdythe phrase. . . . Whatever else the
phrase ‘relates to' conveys, it means at leasuab @s having a possible effect on the
outcome of an issue or decision." 284 F.3d at @8¥hases added).



[7] If not for the direct-action statute, this cageuld fit easily under the Beiser rule:
Appellants' claims against the foreign insurergion policy coverage, which is to be
determined, according to the policy, by arbitratiblence, arbitration would appear likely, if
not certain, to affect the ultimate outcome of Alfpes' lawsuit, since "an arbitration award
can be enforced in a subsequent proceeding ageirtgts that did not participate in an
arbitration in circumstances when the parties ¢éodtbitration had related and congruent
interests which were properly advanced during thération." Nauru Phosphate Royalties,
Inc. v. Drago Daic Interests, Inc., 138 F.3d 1685 {5th Cir.1998).

However, a plausible argument for Appellants, whiglies on dictum in In re Talbott Big
Foot, Inc., 887 F.2d 611, 614 (5th Cir. 1989) (¢t required by Federal Arbitration Act to
stay direct action pending arbitration of coverdgpute), and Zimmerman v. Int'l Cos. &
Consulting, Inc., 107 F.3d 344 (5th Cir.1997) (sgmentends that binding a direct-action
plaintiff to the results of an arbitration procesglto which it has not consented would
contradict the direct-action statute by takingitisirance coverage question away from the
state courts as guaranteed by the state statutesugh a result is not required by federal
policy. Thus, the district court in Mangin v. Murnpbil USA, 2005 WL 1074987, 2005 U.S.
Dist. LEXIS 8338 (E.D.La. May 2, 2005), held thabigration could not conceivably affect
the outcome of the lawsuit because collateral @stiopould not apply to the results of
arbitration in which the direct-action plaintiffgddhot participate.

Appellants failed to make this collateral-estop@ument in their opening brief, and cite
Mangin in their reply brief only for its favorabt®nclusion, otherwise mischaracterizing
Mangin's analysis as "effectively illustrat[ingftistraightforward logic underpinning
Appellants' position in the instant case.” Notwisimgling this gloss, as the issue before us is
jurisdictional, we note our skepticism of the asgdyadopted by the Mangin court.

First, the assertion that arbitration can haveneglpsive effect is difficult to square with Big
Foot's statement that a discretionary stay peralibgration might still be available, 887 F.2d
at 614 (5th Cir.1989); see also Moses H. Cone M@&hHospital v. Mercury Constr. Corp.,
460 U.S. 1, 20 n. 23, 103 S.Ct. 927, 74 L.Ed.2d(2883); In re Complaint of Hornbeck
Offshore Corp., 981 F.2d 752, 755 (5th Cir.1993)ug, in Lannes v. Operators Int'l, 2004
WL 2984327, 2004 U.S. Dist. LEXIS 25781 (E.D.La.2RGhe district court held that the
availability of a discretionary stay left open thassibility that arbitration could affect the
outcome. Second, whether collateral estoppel isethed equivalent of "could not
conceivably affect" is unclear. Irrespective otaysa court might find the results of
arbitration between insurers and insured (whetb&mtary or compelled by the court
pursuant to 8 206) to be persuasive, if not bindamgl thus rely thereon in determining
policy coverage. Third, to the extent Mangin's gsialrelies on Big Foot's assumption that
an arbitration clause is no different from a naeactlause, we think that assumption
unnecessary to the holding and therefore dicturartRpwe note that the federal policy
favoring arbitration, which was held not to confiath the direct-action statute, may not be
identical in the FAA and Convention Act contexts.the least, we note that the FAA
contains no independent grant of federal jurisdictsee Nauru Phosphate Royalties, Inc. v.
Drago Daic Interests, Inc., 138 F.3d 160, 163 (Githil998); the Convention Act does.

As this last point suggests, the holdings of Bigtremd Zimmerman are inapposite to the
jurisdictional question posed here. In fact, they\assertion that arbitration clauses
undisputedly falling under the Convention Act mibstignored emphasizes our responsibility



to reasonably ensure the availability of a fedByalm in which the uniform observance of
such arbitration agreements can be most consigteiffiéicted.

Go to Google Home - About Google - About Google@ah

©2009 Google



