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MEMORANDUM OPINION
SULLIVAN, District Judge.

Petitioner, Moscow Dynamo ("Dynamo"”), a Russianrspadlub, filed a petition 25 pursuant
to the Convention on the Recognition and Enforcdm&Roreign Arbitral Awards, June 10,
1958, 21 U.S.T. 2517, 330 U.N.T.S. 38, reprintefl In.S.C. § 201 (the "Convention"),
seeking confirmation of an award against responddakander M. Ovechkin, who is
currently playing professional ice hockey for th@sNington Capitals (the "Capitals”).
Dynamo claims that Ovechkin is contractually oliegato play for Dynamo during the 2005-
2006 hockey season, and it seeks enforcement agsidh arbitration award finding
Ovechkin in breach of that contract and banning fnom playing the 2005-2006 season for
any club other than Dynamo. Pending before the Gs@vechkin's Motion to Dismiss for
Lack of Subject Matter Jurisdiction. A hearing tve motion was held on December 21,
2005. Upon careful consideration of Ovechkin's mmtihe response and reply thereto, oral
arguments, the governing statutory and case lawiltanentire record, the Court concludes
that it does not have subject matter jurisdictddocordingly, petitioner's claim is
DISMISSED WITH PREJUDICE.

l. Background

Respondent, Alexander Ovechkin, is a professiashockey player. He played hockey in
Russia as a teenager with the Moscow Dynamo orgaoiizand Russian national teams. Pet.
at  10. The Capitals selected him as their fwstall pick in the 2004 National Hockey
League ("NHL") draft on June 26, 2004, but the 22005 NHL season was cancelled due to
collective bargaining disputes between the leaguktlae players' union. Pursuant to a
contract dated July 1, 2004, Ovechkin played hodkeoscow Dynamo, a member of
Russia's Professional Hockey League ("PHL"). Thistiact was a Standard Player's
Contract, and it required that all disputes arigingof the contract be arbitrated by the
Arbitration Committee. The contract expired on A6, 2005. On April 26, 2005, Dynamo
sent a letter to Ovechkin, which offered him a ro@ntract for the 2005-2006 season with a
30% pay raise. Pet.'s Opp. at Ex. C. Ovechkin aertsponded nor acknowledged receipt of
this letter.



On June 20, 2005, the NHL dispute had still nonbesolved, and Ovechkin signed a one-
year PHL contract with a second Russian hockey, thebAvangard Omsk ("Avangard"), for
the 2005-2006 season. Pet. at § 12. Like the 2008-2ontract Ovechkin signed with
Dynamo, this contract was a Standard Player's @onéind included an arbitration clause.
On that day, Ovechkin agreed to a "Confidential éatlm to the Avangard Contract,”
which contained a compensation provision and aandlvoid clause. According to that
addendum, the Avangard contract would become é@ffeon July 21, 2005, "only in the case
the player does not sign the agreement with the Hib Washington Capitals.” Pet. Opp.
at Ex. G. The Avangard Contract would be autombgic@id if Ovechkin signed a contract
offered by an NHL team prior to midnight on July, 2005.

Dynamo contends that its April 26, 2005 letter tee€hkin constituted a "qualifying offer"
under PHL regulations. Pet. at  11. Under PHL legmns, a team that extends a valid
qualifying offer retains "matching rights" to a péa if the player signs a contract with
another team. If a former team matches the findasigects of the second contract, then the
former team and the player automatically becomtégsato a binding contract, and the player
must play for the former team. Award, Pet. at ExatA. To be enforceable, a matching offer
is required to match only the term and the findraspects of the player's new contract.
Other, non-financial 26 terms need not be matclikét 4. Dynamo sent a letter to
Avangard on July 1, 2005 which claimed to exerd@senatching rights with respect to
Ovechkin. Pet.'s Opp. at Ex. H.

On July 14, 2005, it was widely reported that théLNand the Players Association had
reached a deal on a new collective bargaining aggae Although the parties disagree as to
precisely when the Avangard contract was voideld, undisputed that the Capitals
announced on August 5, 2005 that Ovechkin had dgoeterms. Pet. Ex. C, doc. 2. After the
announcement, Dynamo advised the Capitals thatlitexclusive rights to Ovechkin's
services for the 2005-2006 season and commencachidn on October 6, 2005. Dynamo
sought an order enjoining Ovechkin from working tlee Capitals or any other team until his
contract with Dynamo expires on April 30, 2006.

The Arbitration Committee of the Russian Ice Hockeyleration (the "Arbitration
Committee™) held a hearing on October 20, 2005.c0ki did not attend the hearing in
person or through counsel, although the ArbitraGammittee found he was properly served
with the date and location of the hearing and aya@dthe claim. An agent for Ovechkin did
attend the hearing as an observer only and notggrasentative of Ovechkin.

The next day, on October 21, 2005, the Arbitrattmmmittee entered an award in favor of
Dynamo. Award, Pet. Ex. A. Although Ovechkin had signed a 2005-2006 contract with
Dynamo, the Arbitration Committee nevertheless tbarvalid contract between Dynamo
and Ovechkin for the 2005-2006 season based omahination of: 1) the 2004-2005
contract Ovechkin signed with Dynamo; 2) the A@Bl 2005 letter, which it construed as a
proper exercise of Dynamao's matching rights; antth@)Avangard contract. Award, Pet. EX.
A at 5. The Arbitration Committee held:

"Dynamo has offered to Ovechkin in a timely marme&ew contract with a 30% increase of
the total amount of compensation, thus reserviegihatching rights with respect to signing
the contract with Ovechkin; and Dynamo in a timelgnner has agreed to match the
financial conditions of the preliminary contractWween Avangard and Ovechkin. Thereby,



the contract between Dynamo and Ovechkin has cotodull force and effect as of July 1,
2005...."

Award, Pet. Ex. A at 4. As part of the award, theikation Committee enjoined Ovechkin
from working for any professional hockey club otkigan Dynamo until April 30, 2006. Id.

Ovechkin, his agents, the Capitals, and the NHkealkived notice of the Award.

[l. Standard of Review

Ovechkin moves to dismiss this action pursuanted.R.Civ.P. 12(b)(1), alleging that this
Court lacks subject matter jurisdiction over Dyn&radaims. A complaint may be dismissed
for lack of subject matter jurisdiction only if '@ippears beyond doubt that the plaintiff can
prove no set of facts in support of his claim whiabuld entitle him to relief. In our review,
this court assumes the truth of the allegationsenaamtl construes them favorably to the
pleader.” Empagran S.A. v. F. Hoffman-LaRoche, ,l3d5 F.3d 338 (D.C.Cir.2003). In the
Rule 12(b)(1) context, the petitioner bears thelbarof establishing jurisdiction. Tripp v.
Executive Office of the President, 200 F.R.D. 142 (D.D.C.2001); Vanover v. Hantman,
77 F.Supp.2d 91, 98 (D.D.C.1999).

[1l. Discussion

Article Il of the United Nations Convention on tRecognition and Enforcement 27 of
Foreign Arbitral Awards (the "Convention") providist:

Each Contracting State shall recognize an agreemevriting under which the parties
undertake to submit to arbitration all or any diéieces which have arisen or which may arise
between them in respect of a defined legal relahign whether contractual or not,
concerning a subject matter capable of settlemgatititration.

Convention on the Recognition and Enforcement oéigo Arbitral Awards, June 10, 1958,
21 U.S.T. 2517, 330 U.N.T.S. 38, reprinted in 9.0.$ 201. Article Il further states: "The
term “agreement in writing' shall include an adlitlause in a contract or an arbitration
agreement, signed by the parties or contained gxahange of letters or telegrams." Id.
Without an agreement in writing that satisfies tisvision, there is no subject matter
jurisdiction. Czarina, LLC v. W.F. Poe Syndicaté83.3d 1286, 1291 (11th Cir.2004).

Ovechkin moves to dismiss on the grounds thatGlaisrt has no subject matter jurisdiction
over Dynamo's petition because there is no siggeseaent in writing to arbitrate this
dispute. Ovechkin argues, and Dynamo concedesQiethkin never signed a 2005-2006
standard PHL contract with Dynamo, which would haaeduded an arbitration clause.
Dynamo responds that the "written agreement” requént is satisfied by three documents
that constitute an "exchange of letters" contenepldny Article 1I: 1) the 2004-2005 contract
Ovechkin signed with Dynamo; 2) the April 26, 2088er, which it construed as a proper
exercise of Dynamo's matching rights; and 3) thamgard contract. In other words, Dynamo
argues that the same documents upon which theratibit Committee found its jurisdiction
over this matter should also satisfy the "writtgne@ment” jurisdictional requirement of
Article 11.[1]

"To determine whether an award falls under the @atien, and thus, whether the district
court has jurisdiction over the action to compéilitaation or to confirm an award, courts
look to the language of the Convention." Czarirs8 B.3d at 1291 (citing Sphere Drake Ins.
PLC v. Marine Towing, Inc., 16 F.3d 666, 669 (5tin.1©94); Kahn Lucas Lancaster, Inc. v.



Lark Int'l Ltd., 186 F.3d 210, 215 (2d Cir.199%Because Ovechkin never exchanged a

written document of any kind with Dynamo after thepiration of his 2004-2005 contract,
the Court must decide whether the 2004-2005 can@aechkin signed with Dynamo, the
April 26, 2005 letter from Dynamo to Ovechkin, ahé Avangard contract constitute an

"exchange of letters" that contain an agreemeatldrate.

1. Dynamo's Argument that Ovechkin Agreed, in Wigtito Arbitrate this Dispute

Dynamo is correct that when contract law princiglemonstrate the existence of an
arbitration agreement between the parties, coutt$imad that Article Il is satisfied and that
subject matter jurisdiction is proper. See Standedt Glass Corp. v. Glassrobots Oy, 333
F.3d 440 (3d Cir.2003) (affirming the district cosiholding that the parties were 28 required
to arbitrate their dispute even though they hadsigited an arbitration agreement because an
agreement to arbitrate was incorporated by referémoen a previous document exchanged
by the parties). Conversely, the Court cannot ir@bitration on parties if they have not
contractually agreed to it. "Th[e] principle of @rhtion exists because arbitration is a
creature of contract, and thus the powers of aitrattr extend only as far as the parties have
agreed they will extend." Czarina, 358 F.3d at 1293his case, Dynamo has presented no
evidence that Ovechkin expressed his affirmatieptance of an agreement to arbitrate.

Dynamo mistakenly analogizes the "exchange" in¢hge to the exchange by the parties in
Standard Bent Glass. In Standard Bent Glass, tietiil, a Pennsylvania corporation,
brought an action against a manufacturer in Finlalidging defects in a glass fabricating
system. Negotiations had begun in March of 1998,thay reached a critical juncture on
February 1, 1999, when plaintiff faxed an offeptochase the system from defendant. On
February 2, 1999, Glassrobots responded with ardeiter, invoice, and a standard sales
agreement that included an arbitration clause.rlthtg day, plaintiff faxed a return letter that
requested five specific changes to Glassrobotss ssireement. The letter concluded, "Please
call me if the above is not agreeable. If it iswi# start the wire today." Id. at 442. The
parties continued to modify the agreement by faxingnges to one another until August 5,
1999, when the parties signed the Acceptance Tesdddl, which stated: "We undersigners
hereby certify the performance and acceptancetestrding to the Sales Agreement TSF |l
200/320 between Standard Bent Glass Corp., USAGassrobots Oy has been carried out.”

The court held that Glassrobots' February 2, 198&ssagreement was an offer that plaintiff
accepted when it proposed five specific modifiaadidt held plaintiff s conduct on February

2 "constituted a definite and seasonable expressgianceptance that evinced the formation
of a contract rather than a counteroffer or a t&gac' Id. at 446. After finding a valid

contract based on the terms of the February 2, $88% agreement, the court then concluded
the arbitration clause of that sales agreementincasporated in the exchange of faxes
culminating in the August 5, 1999 Acceptance Testdeol. Id. at 449-50.

The unilateral conduct of Dynamo pales in comparisadh the factual exchange of
correspondence between the parties in Standard@ass. In Standard Bent Glass, the
parties had engaged in written negotiations with another via facsimile for over a year.
The Third Circuit found actual conduct by the ptdiron February 2, 1999 and August 5,
1999 that constituted an expression of acceptamd¢avaich kept the arbitration clause of the
February 2, 1999 agreement in play.



In the present case, however, no such written exgehaf correspondence exists. Ovechkin
never responded, expressly or impliedly, to Dynarwiatching letter” of April 26, 2005.
Communications with Dynamo came to a screechingwWitan Ovechkin's contract expired
on April 30, 2005. Unlike the plaintiff in StandaB#nt Glass, Ovechkin made no
modifications of a previous contract. Rather, Dynaasks the Court to infer Ovechkin's
agreement to arbitrate based on nothing more thaxpired agreement to do so, a unilateral
matching offer from Dynamo, and Ovechkin's agredmeplay for Avangard for the 2005-
2006 season, which was subject to a null and Vaigse. The Avangard contract is not a
letter from 29 Ovechkin to Moscow Dynamo, let al@meagreement to arbitrate with
Moscow Dynamo. The Court cannot find any eviderfcaoexchange of documents between
the parties at all, let alone "a definite and seabte expression of acceptance” by Ovechkin
to a 2005-2006 contract with Dynamo. See Standard Blass Corp., 333 F.3d at 446.

Dynamo's other cited cases are distinguishabl&@same grounds. In each of those cases,
the party opposing arbitration had affirmativelyramstrated its acceptance of an agreement
to arbitrate. See Genesco, Inc. v. T. Kakiuchi & @45 F.2d 840, 845 (2d Cir.1987)

(finding an agreement to arbitrate because thégsanad transacted business in a series of
exchanges of purchase orders and confirmation nete=n the confirmation notes included
an arbitration clause); Chloe Z Fishing Co., Irtalev. Odyssey Re (London) Ltd., 109
F.Supp.2d 1236, 1247-51 (S.D.Cal.2000) (holding defendant agreed to arbitrate because
plaintiff's insurance broker submitted "slips" hetdefendant requesting insurance pursuant
to the terms of the standard insurance policiesclwtontained arbitral clauses, and the
defendant affixed its stamp on the slips and isseetificates of insurance to plaintiffs'

broker which referred to the standard insuranceies)); Filanto, S.p.A. v. Chilewich Corp.,
789 F.Supp. 1229, 1240 (S.D.N.Y.1992) (finding mii#h had agreed to arbitrate because
defendant had signed and sent to plaintiff a Memawan Agreement requiring arbitration in
Russia and, although plaintiff initially rejectdtbtarbitration provision, it subsequently sent a
letter affirmatively purporting to rely on variopsovisions of the contract it had rejected).

In sum, Dynamo has pointed to no factual predioategal authority to support its argument
that a written agreement to arbitrate can be fabsgnt a written exchange demonstrating
both parties' agreement to arbitrate with one aroffhe Court is not persuaded to imply
Ovechkin's written consent to arbitrate when heeneemmunicated with Dynamo, let alone
negotiated an arbitration clause with a third pastijpsequent to the expiration of his 2004-
2005 contract. The Court is aware of no alchenfmahula that can transform an expired
contract, Dynamo's unilateral matching offer, ane€hkin's signed contract with a third
party into a "definite and seasonable expressi@coéptance” by Ovechkin of Dynamo's
offer to play for that team for the 2005-2006 seadm the contrary, Dynamo's patchwork of
documents, without more, persuasively supporta&itgement that Ovechkin wished to end
his relationship with Dynamo once and for all.

This Court does not reach the issue of whethereuRdssian contract law, the parties agreed
to a 2005-2006 contract and, in doing so, to atwn. Rather, the Court makes the narrow
determination that the documents identified by Dyoand the Arbitration Committee do

not satisfy Article II's requirement that theredye"agreement in writing under which the
parties undertake to submit to arbitration all my differences which have arisen or which
may arise between them in respect of a defined fetionship . . ." Convention, 21 U.S.T.
2517, 330 U.N.T.S. 38, reprinted in 9 U.S.C. § 201.

V. Conclusion



For the reasons stated herein, it is by the Caarglly ORDERED that Respondent's Motion
to Dismiss for Lack of Subject Matter JurisdictisftGRANTED AND THIS CASE IS
DISMISSED WITH PREJUDICE. An appropriate Order aoganies this Memorandum
Opinion.

30 ORDER

For the reasons discussed in the accompanying nagicham opinion, it is hereby
ORDERED that respondent's Motion to Dismiss is GRAR; and it is

FURTHER ORDERED that petitioner's claim is DISMISS®/ITH PREJUDICE; and it is

FURTHER ORDERED that petitioner's Motion to RequeStatus Conference is DENIED
AS MOOT,; and itis

FURTHER ORDERED that the Clerk shall enter finalgment in favor of defendant and
against plaintiff.

[1] In its response to Ovechkin's motions, Dynamggested that the issue of whether
Moscow Dynamo properly exercised its matching sghnd therefore bound Ovechkin to
play for it during the 2005-2006 season, has ajrémdn decided by the Arbitration
Committee. Pet.'s Opp. at 6. At the hearing, howdYgnamo conceded this Court has to
make an independent determination of whether tvaean agreement to arbitrate in order to
determine the issue of this Court's jurisdiction.
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