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The Court now considers Plaintiff's Motion for SuamynJudgment. (Doc.18). Plaintiff
Guang Dong Light Headgear Factory Co., Ltd. (Guangg) asks this Court to affirm and
enforce a foreign arbitration award by the Chinadmational Economic and Trade
Arbitration Commission (CIETAC) that was enterediagt Defendant ACI International,
Inc. (ACI) on May 28, 2002. Guang Dong also asks@ourt to dismiss ACI's counterclaims
for breach of contract and breach of the covenbgbod faith and fair dealing and its
request for equitable set-off. After ACI filed asponse and Guang Dong filed a reply, the
Court granted ACI leave to amend its response bayngimg a sentence in paragraph eight of
its Statement of Additional Facts to indicate tA&tl had a relationship with China Pearl
International Trade Co., Ltd. (China Pearl) ratiiean Guang Dong as stated in the original
document.[1] Guang Dong then filed a supplememalyrto the amended response.

Guang Dong moves for summary judgment, on the blaatshis Court should confirm the
foreign arbitration award and that ACI's countdraokaare either barred by res judicata or
should be submitted to arbitration. ACI respongs tt (1) did not have a contractual
relationship with Guang Dong that included an agrest to arbitrate; (2) was not afforded
proper notice of the arbitration; and (3) was firessented at the arbitration. ACI also argues
that the foreign arbitral award has no preclusifece on its counterclaims.

The Court denies plaintiff's motion for summarygutent because there are genuine issues
of material fact concerning whether: (1) the pargger had a direct contractual relationship
with each other that included an agreement toratbitand (2) ACI received adequate notice
of the arbitration proceedings. The Court also e@esummary judgment on ACI's
counterclaims as they are based on an entirelya@epmansaction from the contracts at issue
in the arbitration proceedings.

I. Summary Judgment Standard

Summary judgment is appropriate "if the pleadimgpositions, answers to interrogatories,
and admissions on file, together with the affidavit any, show that there is no genuine issue
as to any material fact and that the moving parnititled to judgment as a matter of

law."[2] A fact is only material under this standaf a dispute over it would effect the
outcome of the suit.[3] An issue is only genuing ffs such that a reasonable jury could



return a verdict for the nonmoving party."[4] Timguiry essentially determines if there is a
need for trial, or whether the evidence "is so siged that one party must prevail as a matter
of law."[5]

The moving party bears the initial burden of pravipthe court with the basis for the motion
and identifying those portions of the record thaivg the absence of a genuine issue of
material fact.[6] "A movant that will not bear therden of persuasion at trial need not negate
the nonmovant's claim."[7] The burden may be methmywing that there is no evidence to
support the nonmoving party's case.[8] If thisiahiburden is met, the nonmovant must then
"go beyond the pleadings and "set for specificsfabtit would be admissible in evidence in
the event of trial from which a rational trier afct could find for the nonmovant."[9] When
examining the underlying facts of the case, therCswognizant that all inferences must be
viewed in the light most favorable to the nonmovragty and that it may not make

credibility determinations or weigh the evidenc8][1

Il. Factual Background

Guang Dong, a cap manufacturer, is organized uheédaws of the People's Republic of
China with its principal place of business in Tamgg, Xinshi, Guangxhou China. ACl is
organized under the laws of the state of Kansds igitprincipal place of business in Olathe,
Kansas. ACI is in the business of securing the goecbdn and importation of custom-made
caps worn by American workers. For approximatetyytears, ACI had a business
relationship with China Pearl, which in turn, caated with other companies, including
Guang Dong, to manufacture caps and ship thenetttiited States.

From July 26, 2000 to January 9, 2001, fourteerunh@nts, each entitled "Sales Contract,”
(Sales Contracts) passed between Guang Dong andTA€3e documents appear to be
identical form contracts, that list ACI as the bugad Guang Dong as the seller. They each
include an arbitration clause that states:

All disputes arising from the execution of, or mnoection with this contract shall be settled
amicably through friendly negotiation. In case ettlsment can be reached through
negotiation, the case shall then be submittedad-threign Economic and Trade Arbitration
Commission of the China Council for the Promotidhnternational Trade, Beijing[11] for
arbitration in accordance with its provisional sitef procedure. The arbitral award is final
and binding upon both parties.

The Sales Contracts provided that payment be m#tienwinety days after shipment. ACI
President Chris Davis and a representative frorn@ong signed each of the Sales
Contracts. A stamp appears next to each of thagignlines, as well.[12]

Joint Venture Agreement

Guang Dong and ACI negotiated a Joint Venture, Besdignment, and Assignment of
Proceeds agreement (Joint Venture agreement) irFetiduary 2001. The Joint Venture
agreement, as drafted, required Guang Dong to raaturé products for exclusive
distribution by ACI to select ACI customers in e&alge for ACI's agreement to assign
proceeds of certain future orders to Guang Dong fselected accounts, including that of
ACI customer, Paramount Headwear, Inc. (ParamoGuiing Dong did not submit a draft
of this agreement to the Court; however, ACI sutedian unsigned draft of a Joint Venture
agreement, which made no provision for arbitrationase of a dispute. ACI also submitted



email correspondence between Chris Davis and aseptative of China Pearl suggesting
that Guang Dong had accepted "the agreement” gueséng that all parties sign and stamp
the agreement. On April 17, 2001, Guang Dong cotecadirectly with Paramount to supply
it with headgear.

Demand for Payment and Arbitration

In June 2001, ACI received two letters from a adlten agency and Topeka law firm
demanding payment on the fourteen Sales ContrattetPeople's Insurance Company of
China. Counsel for ACI responded that they dispthhedamount claimed to be owed under
these Sales Contracts.

Guang Dong filed an application for arbitration i IETAC on December 4, 2001,

claiming that ACI had failed to pay under the fer Sales Contracts. CIETAC accepted the
case and sent documents to ACI as notice of theatrbn hearing. The notarized documents
in the record include certificates of translation @re accompanied by an affidavit from the
CIETAC secretary that the documents were sent @agived by ACI. ACI did not attend the
arbitration hearing, as it did not believe thdtad a contractual relationship with Guang
Dong. An attorney-in-fact was appointed to reprégedl, and an arbitration panel heard the
case by default. ACI did not provide any statemerhe arbitration panel during or after the
hearing. Guang Dong requested an award of $205,2&Mder the fourteen Sales Contracts
for payments in arrears plus $12,109.73 in intevaghat amount. This request subsumed a
previous ACI payment of $9,900 and a customs cleardee of $29,700, which Guang Dong
previously owed to ACI.

The arbitration panel's May 28, 2002 award fourad Guang Dong satisfied its obligation
for delivery of goods under the fourteen documentstled "Sales Contract.” It also
determined that ACI violated articles 25 and 53hef United Nations Convention on
Contracts for the International Sales of Goodswadld bear the liabilities for breach of
contract. The panel's decision awarded Guang D&0§,280.77 in addition to $12,109.73 in
interest.[13] The decision also ordered ACI to payarbitration fee of RMB 73,973.00.[14]
Guang Dong filed this action on August 2, 2003dofogm the foreign arbitral award
pursuant to the Convention on the Recognition amdrEement of Foreign Arbitral Awards
(New York Convention) and 9 U.S.C. § 207.

[1l. Discussion
A. Jurisdiction under the New York Convention

This is an action to confirm an arbitral award geahin China to a Chinese corporation
against a United States corporation pursuant ttNgve York Convention.[15] The New

York Convention is a multilateral treaty that gaveforeign arbitral awards.[16] The United
States acceded to the New York Convention on Deee2®, 1970.[17] China acceded to the
treaty on January 22, 1987.[18] "The purpose olNbe York Convention, and of the United
States' accession to the convention, is to enceutagrecognition and enforcement of
international arbitral awards, to relieve congestiothe courts and to provide parties with an
alternative method for dispute resolution that $is¢edier and less costly than litigation."[19]
The Convention is enforced through Article 2 of Bezleral Arbitration Act (FAA), which
incorporated it into federal law.[20] The FAA prdess for original subject-matter jurisdiction



by the federal district courts over any actionifglunder the Convention.[21] The Act
further provides:

Within three years after an arbitral award fallingder the Convention is made, any party to
the arbitration may apply to any court having jdicsion under this chapter for an order
confirming the award as against any other partii¢carbitration. The court shall confirm the
award unless it finds one of the grounds for rdfasaeferral of recognition or enforcement
of the award specified in said Convention.[22] Gu&wong relies on this provision of the Act
in moving for summary judgment to effectively confithe Chinese arbitration award.
Guang Dong further moves for summary judgment oiA¢dunterclaims because they are
either barred by the doctrine of res judicata austh be determined through arbitration.

As the party seeking confirmation of the arbitrateavard, Guang Dong bears the burden of
proof with regard to subject matter jurisdictiol®]Z he Court must consult the language of
the Convention to determine whether it has jurigolic[24] The Convention imposes certain
conditions upon the jurisdiction of a district cour a confirmation action.[25] It makes clear
that the party applying for confirmation must sypible court with: (1) an authenticated
original or a duly certified copy of the arbitratiaward; (2) the original or duly certified
copy of the original agreement between the paréied;(3) a certified translation of any
documents that are not made in "the official largguaf the country in which the award is
relied upon.”[26] The translation should be cegtifby a "by an official or sworn translator
or by a diplomatic or consular agent."[27]

1. Sales Contracts

Guang Dong submitted certified copies of the aakitn award and of the Sales Contracts
that contain the agreements to arbitrate. Alongy Wiese documents, Guang Dong submitted
certified translations. ACI asserts that the atacarbitration award is an "unauthenticated
and unverified English translation.” The Court dises. Guang Dong submitted all of the
requisite documentation for the dispute surroundiregfourteen Sales Contracts with its
summary judgment motion. With the arbitration aw&dang Dong submitted a General
Authentication Certificate, signed by a consuldrcef (Doc. 19, at 1), a notarized
Certification that the copies of the award are @nd correct (Doc. 19, at 3), a Certification
of Translation for the arbitration award and Cearéfion of Award (Doc. 19, at 4). Guang
Dong submitted a copy of the award in its nativegleage, as well as the English translation.
The English translation of the award also contaissamp reading "Certified Translation" on
each page. The Court finds that Guang Dong hashegtirisdictional prerequisites to a
confirmation action under the statute. ACI providesspecific reason why the previously
mentioned signed and sealed certified documentsigimot be relied upon.

2. Joint Venture Agreement

However, the Court finds that Guang Dong has notiged the Court with any
documentation of the Joint Venture agreement ti@daims is also subject to the arbitration
panel's findings. The only submission of this agreet is an unsigned draft of the agreement
made by ACI, which does not include an agreemeatlidrate. Guang Dong's interpretation
of the requirement here would render the articlofthe Convention superfluous, as an
agreement to arbitrate would be unnecessary sodstg arbitration tribunal determined that
the parties executed a valid agreement to arhifg&ieAlthough the Court acknowledges that
the Joint Venture agreement is discussed in th&aibn award, the Court is without
jurisdiction to confirm the award to the extenttthadjudicates the meaning of any Joint



Venture agreement,[29] as Guang Dong fails to nieejurisdictional prerequisites for
confirmation.[30]

Guang Dong apparently contends that ACI's courgiend are rooted in the Sales Contracts.
ACI maintains that it entered into a distinct cactrwith Guang Dong on or about February
15, 2001, that provided for Guang Dong to manufacpuoducts to be sold exclusively
through ACI to specific customers. ACI's counterokare based on its contention that
Guang Dong breached this Joint Venture agreemedirbgtly approaching at least one of
the specific customers—Paramount—identified in #gaeement. Therefore, this Court lacks
subject matter jurisdiction to confirm the arbiibataward to the extent that it is claimed to
adjudicate the rights and obligations of the partisder any Joint Venture agreement that
may have existed. The Court will only consider vileetit may confirm the award as it
adjudicates the rights and obligations of the parntinder the fourteen Sales Contracts. The
Court will consider Guang Dong's remaining argureemt the counterclaims in Part III.C,
infra.

B. Confirmation of the Award

One appeals court has summarized the burden-ghifamework under the Convention as
follows:

Once the proponent of the award meets his articierisdictional burden of providing a
certified copy of the award and the arbitrationeggnent, he establishes a prima facie case
for confirmation of the award. . . . That is, thveaad is presumed to be confirmable. The
defendant to the confirmation action can overcammeegresumption only by making one of
the showings enumerated in the Convention.[31]

As such, this Court's power is limited to determgnwhether the Chinese award may be
enforced in the United States.[32]

Under the New York Convention, the Court may refizssenforce an arbitral award only
under the specific grounds set forth in article33][Article V provides the following five
grounds of refusal to recognize and enforce artratt@iward: (1) the parties to the agreement
were under some incapacity or the agreement igaimt under the laws the parties have
subjected it to; (2) the party against whom theraweas invoked did not receive proper
notice; (3) the award contains decisions on matetside the scope of the arbitration
agreement; (4) the composition of the arbitral atitir was not in line with the agreement of
the parties or was not in line with the law undéich the award was made; and (5) the
award is not binding on the parties, or it has sstraside by a competent authority in the
country where the award was made.[34]

In addition, refusal may be appropriate if the autly in the country where confirmation is
sought finds that: (1) the subject matter of tHféedence is not capable of settlement by
arbitration under the law of that country; or (Bhéirming the award would be contrary to
the public policy of that country.[35] ACI bearsethurden of proving that the Court should
refuse to enforce the award under one of thesengsB6] "The burden is a heavy one, as
“the showing required to avoid summary confirmaisdggh.' . . . Given the strong public
policy in favor of international arbitration, reweof arbitral awards under the New York
Convention “is very limited in order to avoid unahéming the twin goals of arbitration,
namely, settling disputes efficiently and avoidiagg and expensive litigation.™[37]



ACI argues that the following grounds support rafue confirm the award: (1) ACI was not
accorded proper notice of the arbitration procegslif2) the award is based on matters
outside the arbitration agreement; (3) enforciregdtvard would be contrary to public policy;
and (4) no valid agreement to arbitrate existedeeh the parties. The disputed facts in this
case center on whether or not ACI and Guang Dodghzontractual relationship that
included an agreement to arbitrate, ACI's fourtiuarent. ACI maintains that no contractual
relationship existed between the parties, barrifgreement of the foreign arbitration award.
ACI claims that it had a contractual relationshipyovith China Pearl, which in turn owed
Guang Dong payment for the goods it delivered td. &Bliang Dong argues that the parties
did enter into a series of contracts for the s&lgoods, and each contract included an
agreement to arbitrate. Thus, Guang Dong arguéshtisaCourt lacks authority to question
the judgment of the Chinese arbitration panel,rdg that panel may determine whether there
was a contract subject to arbitration. This cerdigpute between the parties also forms the
basis of ACI's second and third challenges to covaiion. The Court will first address the
issue of the existence of a contract between thteepdefore discussing whether ACI was
accorded proper notice. Later, the Court must atiiyess the effect of the arbitral award on
ACI's counterclaims.

1. The Existence of a Contractual Relationship

The primary issue in this case concerns the legaifcance of the fourteen Sales Contracts,
all of which contain identical arbitration clauséstially, the Court must consider the extent
of its power to review the decision of the Chinadatration panel. Guang Dong relies on the
arbitration panel's determination as conclusives @tbitration panel determined that based
on the fourteen Sales Contracts, the parties ltagket contractual relationship that was
breached by ACI, and that ACI owes Guang Dong mameler this series of contracts for
goods received. Whether the Court may review thidifig is a complicated question of
unsettled law.

A party objecting to confirmation under the Conventis restricted to objections on the
specific grounds enumerated in article V.[38] Conftion of an award under the
Convention has been described as a "summary proeg®9] Here, ACI makes the
overarching argument that it did not enter into eogtract with Guang Dong, and therefore,
CIETAC lacked jurisdiction to render its award. §largument does not fit neatly within any
of the enumerated grounds listed in article V & @onvention. Consequently, the Court
must determine if it may even consider the iss@§.Jhe Court was unable to locate a Tenth
Circuit decision reviewing confirmation of a foreigrbitral award under the Convention.[41]
The Court found only one appellate decision thatsatered whether a court, in confirming
and enforcing an award under the Convention maigwethe question of contract
validity.[42]

In China Minmetals Materials Import & Export Co.@hi Mei Corp., the Third Circuit
considered "the district court's role, if any, @aviewing the foreign arbitral panel's finding
that there was a valid agreement to arbitrate."[48j court began its analysis of the issue by
noting that the domestic FAA applies to actionsugid under the Convention, to the extent
that the provisions do not conflict.[44] It thentelenined that certain case law interpreting
the domestic FAA may apply to cases brought urtteeCtonvention. Specifically, it

examined case law holding that a district court mediyse to compel arbitration if it
independently determines that the underlying canisavoid ab initio.[45]



In First Options of Chicago, Inc. v. Kaplan, thgpBame Court reiterated that "arbitration is
simply a matter of contract between the partieis; a way to resolve those disputes—but
only those disputes—that the parties have agresdldmit to arbitration."[46] Therefore, if
the parties did not explicitly agree to arbitrdte tssue of arbitrability, then the court should
decide that question independently.[47] In additifcjourts should not assume that the
parties agreed to arbitrate arbitrability unless¢his “clea[r] and unmistakabl[e]' evidence
that they did so0."[48] The court in China Minmetaiterpreted First Options as follows:

[U]nder the rule of First Options, a party that oppes enforcement of a foreign arbitration
award under the Convention on the grounds thatlteged agreement containing the
arbitration clause on which the arbitral paneledsts jurisdiction was void ab initio is
entitled to present evidence of such invaliditytte district court, which must make an
independent determination of the agreement’s wglédhid therefore the arbitrability of the
dispute, at least in the absence of a waiver pdetjuthe defense.[49]

The Third Circuit applied this principle to its faaipon review of a motion to confirm an
international arbitral award, as opposed to revoéa& motion to compel arbitration.

Likewise, this Court finds that it should determthe arbitrability of this dispute in the
absence of unmistakable contract language statiregwise.[50] Because the parties did not
provide for the arbitrator to determine the quesbbdarbitrability, under the rule in First
Options, the Court must determine the issue, aagkfbre whether the contracts were valid at
their inception.[51]

There is some tension between the rule announcenlshOptions and the holding of another
Supreme Court case, Prima Paint Corp. v. Flood &kl Manufacturing Co.[52] In Prima
Paint, the Court held that a claim of fraud in ithducement that goes to the validity of the
entire contract should be decided by the arbitri@&8} The court should only decide the issue
if the defense goes to the arbitration clause alb#ein Spahr v. Secco,[55] the Tenth
Circuit considered how Prima Paint should applg taental capacity defense. The court
found that Prima Paint did not extend to that dedestating: "the analytical formula
developed in Prima Paint cannot be applied witltipren when a party contends that an
entire contract containing an arbitration provisi®mnenforceable because he or she lacked
the mental capacity to enter into the contract]' 5€cause the defense went to both the
enforceability of the entire contract and the sfpeairbitration provision, it placed the
"making"” of the agreement to arbitrate into quesftyr]

Because this Court finds that the facts and issti€hina Minmetals are substantially similar
to the facts and issues of this case, the Courfallibw that precedent and hold that this
Court should make an independent determinatioheoBales Contracts' validity, and
therefore the arbitrability of this dispute. Thislependent determination is necessitated by
AClI's defense, that there was no meeting of miaderm the series of contracts, which of
course goes to both the contracts generally, andrtbitration provisions within those
contracts. For "where a party attacks the verytemte of an agreement, as opposed to its
continued validity or enforcement, the courts nfiist resolve that dispute."[58] But the
Court is unable to grant summary judgment on thedsas the current record reflects a
genuine issue of material fact, whether the pareaashed an agreement. Guang Dong relies
on the signed Sales Contracts; ACI relies on thidaafit of Chris Davis attesting that these
Sales Contracts were mere confirmations of ordeisep through intermediary China Pearl.
Because this issue implicates most of ACI's objestito confirmation of the arbitral award,
the Court will proceed only to address the notiogction and whether ACI may assert its
counterclaims in this Court.



2. Notice

Along with the jurisdictional documentation requirender the Convention, Guang Dong
submitted documentation of its attempts to providece to ACI of the various stages of the
arbitration proceeding. Although ACI does not démat it received such notice, it deems
such notice insufficient, and notes that "Guangdplas not introduced any credible
evidence establishing that ACI was properly andhly “served' with the Arbitration
Notice, the Application for Arbitration and its axes filed by the Plaintiff as well as the
Arbitration Rules of the Arbitration Commission atié List of Arbitrators on December 7,
2001."

As stated in the preceding section, one of the ematad grounds for refusing to confirm an
arbitral award under the New York Convention ish&Tparty against whom the award is
invoked was not given proper notice of the appoerttof the arbitrator or of the arbitration
proceedings or was otherwise unable to presemasis."[59] This provision has been
interpreted to condone application of the foruntestedue process standards.[60] "An
elementary and fundamental requirement of due geoiteany proceeding which is to be
afforded finality is notice reasonably calculatedder all the circumstances, to apprise
interested parties of the pendency of the actiahadford them an opportunity to present
their objections . . . and it must afford a reatd@éime for those interested to make their
appearance."[61] There is a well-settled legalymgsion that materials mailed are actually
received by the intended party when there is ptioatf routine office procedures were
followed when the notice was prepared and mail@dl.[6

Here, Guang Dong submitted the following documeéaratio establish it accorded ACI with
notice of the CIETAC arbitration proceeding: (1)atfidavit (with a translated copy of the
notarization) from the Secretary of CIETAC statthgt it provided ACI with notice of the
arbitration proceeding and that it received a gigrgurn receipt indicating that ACI received
this notice; (2) two notices dated January 15, 2@d@ressed to ACI, that inform the
addressee that CIETAC set an oral hearing on thtenfar February 28, 2002 in Beijing and
that provided notice of the formation of an arliita tribunal; and (3) a return receipt
showing that a mailing was received by ACI on Jayn24, 2002 from Sinotrans Express.

The Court finds that there is a genuine issue déra fact as to whether ACI received
adequate notice in this case. Neither party prevides Court with arguments concerning the
issue; instead, they make only conclusory allegatidlthough there is documentation in the
record that Guang Dong provided ACI with noticele hearing, the Court is unable to
locate the December 7, 2001 notice referenced @anGDong in its brief, that "served the
Defendant by EMS . . . the Arbitration Notice, #yeplication for Arbitration and its annexes
filed by the Plaintiff as well as the ArbitratioruRes of the Arbitration Commission and the
List of Arbitrators and requested the Defendargeiect arbitrators and submit its statement
of defense in time."[63] Even if the Court concladkat ACI was provided with notice of the
proceeding itself, there is a genuine issue of ratact with regard to notice of the
appointment of the arbitrator, and whether ACI wasvided a reasonable opportunity to
present its case.

C. ACl's Counterclaims



Guang Dong argues that the doctrine of res judisata ACI from asserting counterclaims
that relate to the purported Joint Venture agreénfdternatively, Guang Dong contends
that the Court should compel arbitration of thosénts under the Convention. ACI contends
that the counterclaims relate solely to the Joiemtre agreement, which did not include an
arbitration provision; and the counterclaims do netdite to the fourteen Sales Contracts that
were the subject of the arbitral award.

Initially, the Court notes that the existence dbit Venture agreement is itself a genuine
issue of material fact. Although ACI submits a thaffa Joint Venture agreement between
the parties, it is neither signed nor otherwiséanticated, and Guang Dong contends it was
never executed. The emails between the partiesatggest that they contemplated the
agreement, yet stop short of contract formation.

Assuming, arguendo, that this agreement was exgcilte parties disagree over whether
they agreed to arbitrate that dispute. Under theeget forth in First Options, this issue must
be decided by the court prior to compelling arbitia[64] Again, this is based on the well-
settled principle that arbitration is a matter ohtact and should only be used to resolve
disputes that the parties agreed to submit toratlun.[65] Guang Dong argues that ACI's
counterclaims of breach of contract and breachetduty of good faith and fair dealing
should have been submitted to arbitration, andttietioctrine of res judicata prevents this
Court from relitigating the issues determined bg déinbitration panel.

The arbitration award spoke to the purported Jdertture agreement in two contexts. First,
it was discussed in the section of the award thiafosth what "the claimant alleged.” In that
section, the award states the following:

On February 19, 2001, the two parties signed NB(@H041 Contract. Before and after the
signing of that contract, Mr. Chris [Davis], presid of the respondent once again made the
guarantee to pay off the amount in arrears by fakeamail; but avoided to talk about the
payment plan and made no further payment aftendsijc payment of USD 9,900.00.
Believing that the respondent would not fulfill @bligation of payment under No.
21RQKO041 Contract, the claimant had a friendly cttiasion with the respondent and the
Pearl Company and agreed to cancel the said comraonsensus. On April 17, 2001, the
claimant signed directly with the US client Paramio@ompany . . . according which the
money for goods should be paid to the claimantctlydy Paramount Company. Because
Paramount Company entrusted the respondent tachakge of affairs such as the transport
arrangement for this contract and the customsahearin the United States, etc., the
claimant received USD 100,080.00 as the amourthfogoods under the contract, which
include: USD 29,700.00 in total for the expenses.offee[s] . . . which should be paid to the
respondent. At present, the said amount is stiflided on the account of the claimant for the
time being.

Second, in its award, the panel setoff the amo@itdwed under the "Sales Contracts" by
the amount it found Guang Dong owed ACI under tngcelled Joint Venture agreement.
The Court must determine if this treatment by th@teation panel precludes ACI's
counterclaims, taking care not to allow relitigatiof issues already determined by
arbitration.[66]

The doctrine of res judicata precludes a partysoptivies from relitigating issues that could
have or should have been raised in a prior achiahdonstitutes a final judgment on the
merits.[67] It "is not a jurisdictional bar; it & affirmative defense, subject to waiver."[68]



For res judicata to apply, the defendant has tihe@dsuof proving: (1) the prior suit ended
with a judgment on the merits, (2) the partiesideatical or in privity with one another, and
(3) the suit is based on the same cause of ad@iJnlhere is no dispute that the arbitration
involved the same parties as those present ircésis. Additionally, it is well-settled that an
arbitration award may constitute a judgment onntiegits, for the purposes of res
judicata.[70]

Therefore, the Court must determine if the "caudexction” were the same. The Tenth
Circuit employs the "transactional approach” frdra Restatement (Second) of Judgments in
order to determine what constitutes a "cause odactf71] Under this approach, the cause of
action "includes all claims or legal theories afaeery that arise from the same transaction,
event, or occurrence."[72] "This circuit also reczgs that "a contract’ is generally
considered to be a “transaction,' so that all dafrcontractual breach not brought in an
original action would be subject to bar of claire@usion, so long as the breaches antedated
the original action."[73]

Here, ACI's counterclaims are rooted in a purpoc@atract, or "transaction,” that is not
within the same series of contracts or "transastitimat were submitted to the arbitration
panel for decision. Indeed, when Guang Dong subkmitie arbitral award to this Court for
confirmation, it failed to attach the Joint Ventagreement. The fourteen Sales Contracts
were drafted on identical forms, whereas the puegaodoint Venture agreement involved a
different agreement for the sale of goods, a dfiécontractual relationship, and different
language which did not include an arbitration ckauhe transactions also involved different
third parties.

Further, the arbitration panel did not conclusiveédgermine whether the Joint Venture
agreement was executed. The extent of the awatii®rubject matter relates to Guang
Dong's representation of that contract and to ¢tefisamount of the award, based on money
Guang Dong owed to ACI under that purported contfEtee arbitration panel only issued an
opinion about the liabilities of the parties on fbarteen Sales Contracts and did not make
any independent findings with regard to the pugmbdoint Venture agreement. The panel
restricted its award to the setoff amount base@oang Dong's representations about the
Joint Venture agreement. This Court declines tdibgation of counterclaims arising out of
this distinct purported contract on the basis sfjuglicata because they involve a different
transaction.

Guang Dong urges the Court to compel arbitrationfihds that res judicata does not bar the
counterclaims. Article Il of the Convention req@itie Court to recognize an agreement in
writing[74] to arbitrate unless the agreement ill'and void, inoperative, or incapable of
being performed."[75] Also, the Tenth Circuit folle a four-part test to determine if a
dispute should be referred to arbitration: "(1jhisre an agreement in writing to arbitrate the
subject of the dispute? (2) Does the agreemenigedor arbitration in the territory of the
signatory of the Convention? (3) Does the agreeraese out of a legal relationship whether
contractual or not, which is considered as commétdy) Is a party to the agreement not an
American citizen, or does the commercial relatign$fave some relation with one or more
foreign states?"[76]

The Court finds that the first requirement hereas met. Even if this Court were to find that
the Joint Venture agreement was in fact executedonly draft submitted to the Court does
not include an arbitration clause. Further, Guangdddoes not demonstrate that this dispute



would be incorporated into the arbitration clausesd in the Sales Contracts. The language
in those provisions applies to "[a]ll disputes iagsfrom the execution of, or in connection
with this contract." The Court finds that this daus narrow, and therefore will only apply to
a dispute "if it relates to an issue that is orfdatse within the purview of the clause, and
collateral matters will generally be beyond its\pew."[77] If the parties executed the Joint
Venture agreement, any dispute relating to thatergent would be, at best, a "collateral
matter" to the Sales Contracts. The plain languddglee arbitration clauses supports the
interpretation that they only apply to disputesa@ning each of those particular Sales
Contracts.

The Court also declines to compel arbitration ofiACounterclaims under the New York
Convention. Guang Dong fails to provide the couthwany written agreement to arbitrate
the subject of the counterclaims. The doctrineesfjudicata does not bar ACI from asserting
these counterclaims, nor do the Sales Contractsrestipat the counterclaims be submitted to
arbitration. The Court notes that Guang Dong'stjprs on this matter are highly
contradictory. Guang Dong urges the Court to cantine arbitration award; in that
proceeding, Guang Dong had claimed that it "caadélan existing Joint Venture agreement
with ACI out of fear that ACI would not pay themn@he other hand, Guang Dong now
maintains that it never executed a Joint VentureeAgent with ACI.. The Court reiterates
that there exists a genuine issue of materialgdadb whether this contract was ever executed
in the first instance.

In conclusion, the Court is unable to confirm thieiteal award at issue to the extent that
determines the rights and liabilities of the partimder any Joint Venture agreement that may
have existed because Guang Dong failed to submitettuisite jurisdictional documentation
of such an agreement pursuant to article IV of@bavention. The Court also finds that there
exist genuine issues of material facts with regardl) whether Guang Dong and ACI had a
contractual relationship based on the fourteensSatmtracts, (2) whether ACI was accorded
proper notice of the foreign arbitration, and (3)ather the parties executed a Joint Venture
agreement.

IT IS THEREFORE ORDERED THAT Plaintiff's Motion f@ummary Judgment (Doc. 18)
is DENIED.

IT IS SO ORDERED.
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