INTHE MATTER OF COIMEX TRADING (SUISSE) SA, Dist. Court, SD New York
2005

(2005)
In the Matter of the Arbitration between COIMEX TRMNG (SUISSE) S.A., Petitioner, and
CARGILL INTERNATIONAL S.A., Respondent.

No. 05 Civ. 2630 (LLS).
United States District Court, S.D. New York.

April 15, 2005.
OPINION and ORDER

LOUIS STANTON, District Judge.

Coimex has applied by letters to the court datedl Ap2005 (with exhibits) and April 12,
2005, opposed by Cargill in its letter dated ABriR0O05, with exhibits, for a direction to
Cargill to suspend further prosecution of Cargpknding litigation in Switzerland, pending
the determination of Coimex's petition to arbitrateNew York, the issues involved in that
litigation. After hearing the parties today, by osel, the application for a stay of the Swiss
litigation is denied.

As demonstrated by the correspondence and submssaieady received in this case, the
fundamental issue is whether petitioner Coimexrasgondent Cargill have an agreement to
arbitrate the amount of demurrage[1] payable féaydein loading shipments of ethanol that
Coimex sold to Cargill "FOB and stowed" on Cargiifominated ships at Santos, Brazil.

The contract of sale had no arbitration clauseprtsision regarding loading conditions
adopted the method of calculating demurrage s#t fora standard form of charter
agreement, the ASBATANKVOY|[2] charter party formhd sales contract paragraph 9(b)
stated "NOR[3] + laytime counting to be as per ASBAIKVOY charter party form."
"Laytime counting" deals with calculating the etieof delays and the amount of demurrage.

The ASBATANKVOY charter party form contains, int&lia, provisions defining and
governing the giving of notice of readiness and m@mncement of laytime (Y 6), hours for
loading and discharging and counting of delaystdu&eakdown or inability of the vessel to
load or discharge, port regulations prohibitingdiog or discharging of cargo at night, time
consumed in moving between berths, discharging&iaiater, etc. (1 7), and liability for
payment of demurrage under various circumstanc8s (learly, those provisions were
incorporated by reference into the parties' cohvasale.

The ASBATANKVOY form as a whole is far more compegisive, containing 26 numbered
paragraphs (some with subdivisions) covering gdkats of the ship's charter. Paragraph 24
provides for arbitration of "Any and all differerecand disputes of whatsoever nature arising
out of this Charter" in New York City or London, whever is specified elsewhere in the
charter. Of course no such place was specifieddrcontract of sale between the parties to
this case, for their contract had no arbitraticausk.



Coimex argues that the phrase in its contractlef"'®%0OR + laytime counting to be as per
ASBATANKVOY charter party form" incorporated notlgrthe ASBATANKVOY
provisions regarding counting laytime, but also ABATANKVOY arbitration clause.

No reason appears to support such a sweeping sl he contract of sale contains no
language adopting any portion of the ASBATANKVOYfrioexcept those specifically
referring to notice of readiness and laytime caumti

Under the entire ASBATANKVOY charter form, all issibstantive provisions are covered by
its arbitration clause. That coverage is providely by the language of its arbitration clause,
not by that of any of the independent substanti@ases. Thus, one can freely select and
incorporate an ASBATANKVOY substantive clause, with also incorporating its

arbitration provision. Each clause of the ASBATANRY form stands alone, and none is
automatically the subject of arbitration unless als® incorporates the arbitration clause.

Here, since the parties' contract of sale did dopathe ASBATANKVOY arbitration
clause, they are not bound by it.

Accordingly Coimex's argument, that a duty to adté was incorporated in its sales
agreement by the reference to the ASBATANKVOY forsnuntenable as a matter of law.

In its petition, Coimex alleges that both partiesertheless intended to arbitrate any disputes
under the contract, based on their long-time pa#teon in commodities trading and
transportation, and their prior course of dealwgh each other. This may raise triable issues
of fact, requiring further proceedings rather tiramediate dismissal of the petition.
However, as the situation appears at present ihansufficient evidence of an agreement to
arbitrate to justify enjoining either party fromogeeding with litigation, whether here or in
Switzerland.

Coimex's application is denied.

So ordered.

[1] An admiralty term for damages incurred by um@pated delay of a vessel, i.e., "if the
time to load or unload the vessel at port takegdothan that agreed on,” Black's Law
Dictionary 465 (8th ed.).

[2] This appears to be an acronym for the Assamiadf Ship Brokers and Agents (U.S.A)),
Inc. [or ASBA], Tanker Voyage Charter Party.

[3] "Notice of Readiness" of a vessel to load @ctarge cargo.
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