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IRMA C. RAMIREZ, Magistrate Judge.

Pursuant to the District Court's Order of Referefited February 1, 2005, Plaintiff Mitsui's
Motion to Dismiss and to Refer to International dtion ("MTD"), filed January 28, 2005,
has been referred to this Court for hearing, ifessary, and for findings and
recommendation. Also before the Court are Defergd&@mief in Response to Mitsui's Motion
to Dismiss and to Refer to International Arbitrat@nd Brief in Support, filed February 24,
2004, and Mitsui's Reply Brief in Support of its twm to Dismiss and to Refer to
International Arbitration, filed March 9, 2005.

In addition, pursuant to the District Court's OrdéReference, filed February 2, 2005,
Defendants' Motion to Refer Matter to Arbitratidited January 28, 2005, has been referred
to this Court for hearing, if necessary, and fadings and recommendation. Also before the
Court are Mitsui's Response to Defendants' MotowrAAA Arbitration in Dallas County

and Brief in Support, filed February 24, 2005, &efendants' Reply Brief in Support of
Defendants' Motion to Refer to Arbitration in Dall@ounty, Texas, filed March 11, 2005.[1]

Having reviewed the pertinent pleadings and thedpplicable to the issues raised, the Court
recommends that Plaintiff Mitsui's Motion to Dismignd to Refer to International

Arbitration be GRANTED and that Defendants' MottorRefer Matter to Arbitration be
DENIED.

. BACKGROUND
A. Factual Background

Plaintiff Mitsui & Co, Ltd. ("Mitsui") is the maircontractor for the construction of a steel
pickling plant in Eregli, Turkey (the "Erdemir pemt"). (MTD at 2.) Defendant Delta
Brands, Inc. ("DBI") is the main U.S. subcontradwmrthe project, and Defendant S & S
Industries, Inc. ("S & S") is the guarantor of DBfperformance. Id. Mitsui and DBI entered
into two subcontracts, the Subcontractor Agreeraadtan Internal Agreement ("the
Agreements"), for the design, engineering and peroent of U.S. components for the plant,
shipment of the components to the job site, ovat§the installation of the components,
and provision of technical, engineering and finahiciformation to Mitsui and other
subcontractors. Id. at 3-4. Swiss law governs tgee@ments, which contain binding



arbitration clauses. Id. at 3. Article 14.2 in Sabcontractor Agreement provides in its
entirety that:

Any dispute between the parties arising out of AGREEMENT shall be submitted to
arbitration under the Rules of Arbitration of timedrnational Chamber of Commerce. The
arbitration shall take place at Zurich, Switzerlaandd the proceedings shall be conducted in
the English language. The award of the arbitratatl e final and binding and shall be
enforceable in any court of competent jurisdiction.

(App. to Compl., Exh. 2 at 15.) Article 15.4 of thdernal Agreement states in its entirety as
follows:

Any dispute between the PARTIES or any of themiragisut of this AGREEMENT or
PROJECT shall be submitted to arbitration undeRukes of Arbitration of the International
Chamber of Commerce. The arbitration shall takeepkt Zurich, Switzerland, and the
proceedings shall be conducted in the English lagguThe award of the arbitrator(s) shall
be final and binding and shall be enforceable ym@urt of competent jurisdiction. Any
dispute under this ARTICLE 15.4 involving more thamo parties shall be decided by three
arbitrators, all of whom shall be selected and appd by the International Chamber of
Commerce, unless the PARTIES otherwise agree ométleod of constituting the arbitral
tribunal within the time provided by the Internaisd Chamber of Commerce.

(App. to Compl., Exh. 4 at 21-22.)

Mitsui contends that DBI missed a number of crita@adlines for the project. (MTD at 4.)
According to Mitsui, DBI had not shipped all pattsthe jobs site by April 2004, even
though the plant start-up was scheduled for Ju20@4. Id. Mitsui asserts that it conducted
an investigation revealing that only a few of thistanding parts were ready to be shipped.
(Compl. at 2.) Mitsui's investigation also revealkdt due to DBI's financial troubles, many
parts had not yet been made, either because DBtifi pay or enter into agreements with
suppliers. Id. Because the plant could not be cetaglwithout those parts, and because
many were specifically designed for the Erdemiljgxty Mitsui alleges that it then attempted
to contact DBI's suppliers to purchase the partpuarantee payment. Id. at 3. Mitsui
contends that in order to ensure that the paraimdd were appropriate for the plant's design,
Mitsui needed a list of DBI's suppliers, enginegrapecifications, detail manufacturing
drawings, purchase orders, bills of quantity, angirreering documents. Id. According to
Mitsui, in May 2004 DBI declared that it would cegwoduction, and it sent its employees
home because of its inability to meet the pay(MITD at 4.) Based on these events and
DBI's refusal to provide the information necesdargomplete the project, Mitsui asserts that
it "was forced to file for emergency, interim rélhgith this Court to obtain the required
information." Id.

B. Procedural History

On May 19, 2004, Mitsui filed its Verified Origin@omplaint, Application for Temporary
Restraining Order, and Application for Prelimindmyunction against DBl and S & S. As
part of the TRO, Mitsui requested that the DistGcurt order Defendants to:

[m]ake all non-privileged information in the cusyogossession, or control regarding the
Erdemir project available for inspection and cogyfry Mitsui. The information would
include...a complete list of DBI's suppliers; a @bete list of outstanding parts...and
information on the status of all parts in DBI's elamuse and/or factory.



(Compl. at 21, 1 56(a)). Mitsui also requestedrimfation and equipment needed with respect
to specific parts, as well as engineering documéinisncial statements, delivery of all
completed parts, and the cooperation of Defendaitlisregard to outstanding engineering
guestions. Id. at 21-22, 1 56(a)-(c). In its reqdesrelief, Mitsui expressly stated that it was
"reserving the parties' rights to arbitration." &.23, 1 64.

On May 19, 2004, Mitsui also filed a motion for exiited discovery "[i]n order to prepare
effectively and adequately for the fast-approactmegring [on the preliminary injunction].
(Mot. for Exp. Disc., at 1, § 2) By its motion, Miti sought "[a]ll information ordered to be
produced under the Temporary Restraining Orddmighaction.” (Mot. for Exp. Disc., Exh.

A at  1.) Most of the specific documents Mitsuguests in its motion for expedited
discovery are the same items requested in the SR, as documents identifying the parts
for the Erdemir project in DBI's possession andstagus of any parts not shipped as of May
19, 2005, as well as engineering plans, desigrisspecifications for the Erdemir project,
non-privileged files relating to vendors, subcoatoas, and suppliers for the Erdemir project,
and financial statements. (Mot. for Exp. Disc., EAtat 1 5, 10, 16-18.)

On May 20, 2004, the District Court issued an agji@eler ("Agreed Order") which required
that DBI "make all non-privileged information irsitustody, possession or control regarding
the Erdemir project available for inspection angying by Mitsui." (Agreed Order, Docket
Entry No. 5, at 1.) DBI also agreed to "delivera@mpleted parts that DBI has in its
warehouse to a shipping company designated by Mdsshipment to Turkey" and to
provide financial statements and a list of "thegarmhose drawings DBI claims are
proprietary.” Id. at 1-2. Otherwise, the Agreed €@rdenied Mitsui's application for a
temporary restraining order. In light of the Agre@dier, the District Court denied Mitsui's
motion for expedited discovery as moot on Septerib2004.

Subsequently, on September 7, 2004, the DistriariCivdered the parties to file a joint
status report. In the joint status report, fileddder 6, 2004, the parties stated that "many if
not all of the items below do not apply to thisesaas they are issues for an arbitration panel
to determine, not for this Court." (See Joint StdReport, at 1.) In response to question
number 6 regarding time needed for discovery, Hrégs stated that "[t]his item does not
apply to the instant case."” Id. at 3. To questiomiber 8, regarding requested trial, estimated
length of trial, and jury demand, the parties resfgal "[n]ot applicable.” Id. On October 6,
2004, Defendants filed Defendants' Correction tatJstatus Report, stating that while they
"joined in the enumerated items 1 through 11 inJihiet Status Report...for purposes of
clarity, Defendants do not submit that the issuesgnted in this lawsuit are considered to be
appropriate for an arbitration panel.” (Def. CdoorJt. Status Report at 1.)

On November 1, 2004, the District Court issued @®ionoting that in the joint status report,
"[t]he parties agreed that many of the issuesisidase “are issues for an arbitration panel to
determine.™ (Order, Docket Entry No. 14, at lingtJt. Status Report at 1.) For that reason,
the order directed the parties to "file an agreedion to refer this matter to arbitration and
stay this litigation." (Order, Docket Entry No. 1at,1.) However, on January 28, 2005, both
parties instead submitted separate motions to tieéematter to arbitration. Mitsui contends
that the contracts at issue are governed by Sewssuhd provide for the arbitration of any
disputes arising out of the contracts in Zurichjtdgvland, pursuant to the Rules of
Arbitration of the International Chamber of Comnee(dCC"). (MTD at 1.) Mitsui further
requests that the District Court dismiss the cé®e geferring the matter to arbitration. Id. at
2. Defendants assert that "[t]his matter is nofjestitio ICC arbitration, or any other



arbitration for that matter, because Mitsui, thrioutg actions, waived any and all rights to
arbitration.” (Def. Resp. at 1.) Notwithstandingstassertion, Defendants filed a motion to
refer the matter to arbitration in Dallas Countgxas, before the American Arbitration
Association ("AAA"). The motions are now before tBeurt and are ripe for determination.

Il. PLAINTIFF'S MOTION TO DISMISS AND TO REFER TONTERNATIONAL
ARBITRATION

A. Mitsui's Motion to Refer to Arbitration

The Court first considers whether Mitsui has atrighcompel arbitration. See Keytrade
USA, Inc. v. Ain Temouchent M/V, 404 F.3d. 891, §8& Cir. 2005) (examining whether
party had a right to compel arbitration prior tasessing argument that party had waived
that right). Mitsui asserts that the Agreementsganeerned by the Convention on the
Recognition and Enforcement of Foreign Arbitral Ad&("Convention”). "Congress'
implementing legislation for the Convention is fouas part of the Arbitration Act." Sedco v.
Petroleos Mexicanos Mexican Nat'l Oil Co., 767 F12d40, 1145 (5th Cir. 1985) (citing 9
U.S.C. 8 1 et seq.) In Sedco, the Fifth Circuitlaiys that "'[t]he goal of the convention, and
the principal purpose underlying American adopaod implementation of it, was to
encourage the recognition and enforcement of comialerbitration agreements and
international contracts and to unify the standaravhich the agreements to arbitrate are
observed...in the signatory countries.” Id. at7L{guoting Scherk v. Alberto-Culver Co., 417
U.S. 506, 520 n.15 (1974)).

The Convention contemplates a limited inquiry bunt® considering a request to compel
arbitration:

(1) is there an agreement in writing to arbitréie dispute; in other words, is the arbitration
agreement broad or narrow;

(2) does the agreement provide for arbitratiorhaterritory of a Convention signatory;

(3) does the agreement to arbitrate arise outcohamercial legal relationship;

(4) is a party to the agreement not an Americanesi®?

Sedco, 767 F.2d at 1144-45 (citing Ledee v. CeraeniRagno, 684 F.2d 184, 185-86 (1st
Cir. 1982)). "If these requirements are met, thev@ation requires district courts to order
arbitration." Sedco, 767 F.2d at 1145.

Mitsui contends, and Defendants do not disputé,ttiese requirements are met. (Mot. at 7.)
First, language in the Agreements explicitly pr@adhat disputes between the parties arising
out of those respective Agreements shall be subdhitt arbitration pursuant to the Rules of
Arbitration of the ICC. Second, the Agreements pevor arbitration in Switzerland, a
country that is a signatory to the Convention. $&eS.C. § 201, at 514-15 (West 1999)
(listing Switzerland as a signatory country); Lactete Nationale v. Shaheen Natural
Resources, 585 F. Supp. 57, 64 (S.D. N.Y. 1983)r(gthat Switzerland is a signatory to the
Convention)). Third, the Agreements reflect thatdvi retained the services of DBI in
constructing a steel pickling plant, thus satisfiyihe requirement that agreements to arbitrate
arise from a commercial, legal relationship. Séenis Territory of Curacao v. Solitron
Devices, Inc., 356 F. Supp. 1, 13 (S.D. N.Y. 19n®Jding that agreement to construct
factories embodied a commercial, legal relationsfaping 9 U.S.C.A.8 202). Fourth, Mitsui

is a Japanese corporation with its principal plafdeusiness in Tokyo, thus satisfying the
requirement that one of the parties to the agreemarbe an American citizen. Accordingly,



the Court finds that the requirements for mandasobytration are met, and Mitsui has a right
to have the matter referred for arbitration. SemuBiensprung v. Offshore Technical Svcs.,
Inc., 379 F.3d 327, 341 (5th Cir. 2004) (findingtthecause all four requirements were met,
arbitration clause was enforceable under the Cdiorén

B. Waiver

Having found that Mitsui has a right to compel &diion, the Court next considers whether
it waived that right, as Defendants assert. (DekfgR at 1.)

"There is a strong presumption against finding &ereof arbitration, and the party claiming
that the right to arbitrate has been waived be&esaay burden.” Republic Ins. Co. v. Paico
Receivables, LLC, 383 F.3d 341, 344 (5th Cir. 20@#)ng Subway Equip. Leasing Corp. v.
Forte, 169 F.3d 324, 326 (5th Cir. 1999)). Moreptehere...the party seeking arbitration
has made a timely demand for arbitration at or fgefloe commencement of judicial
proceedings in the Trial Court, the burden of pngwvaiver falls even more heavily on the
shoulders of the party seeking to prove waiverUtBwest Industrial Import & Export, Inc.
v. Wilmod Co., Inc., 524 F.2d 468, 470 (5th Cir759 (citing Hilti Inc. v. Oldach, 392 F.2d
368, 371 (1st Cir. 1968)).

Here, Mitsui expressly reserved all rights to agtion in its complaint[2] and repeated its
assertion that the matters were ultimately destfoedrbitration in the joint status report.
Accordingly, Defendants bear a particularly heauyden in showing waiver. See Keytrade
USA, 404 F.3d at 897 (finding that because theypsaeking to arbitrate had "specifically
called on the district court to refer the casertoteation” in its answer, the party opposing
arbitration "must overcome a particularly heavyspraption against waiver.")

1. Substantially Invoking the Judicial Process

Defendants first argue that "Mitsui has waived ang all right to arbitration because
Plaintiff has substantially invoked the judiciabpess|.]" (Def. Resp. at 1.) Defendants
contend that "[b]y pursuing a mandatory injunctiomeceive immediate access to the
information and parts it sought, instead of resajvihese substantive issues through
arbitration, Mitsui not only demonstrated a “diimation’ for arbitration on those issues, but
also substantially invoked the litigation machinétg. at 3. *"Waiver will be found when the
party seeking arbitration substantially invokesijtidicial process to the detriment or
prejudice of the other party.™ Republic Ins. G83 F.3d at 344 (citing Subway, 169 F.3d at
326 (quoting Miller Brewing Co. v. Fort Worth Digir Co., 781 F.2d 494, 497 (5th Cir.
1986))).

a. Invoking the Judicial Process

To invoke the judicial process, a party "musthat Yery least, engage in some overt act in
court that evinces a desire to resolve the arbérdispute through litigation rather than
arbitration." Subway, 169 F.3d at 329. Courts haeld that a party substantially invoked the
judicial process where the party failed to makereely demand for arbitration, conducted
significant discovery related to arbitrable clairasd forced the opposing party to either
respond to a motion for summary judgment or defesadf in extensive litigation not related
to the arbitrability of the dispute. Defendants/reh two such cases. In Miller Brewing Co.
v. Fort Worth Distrib. Co., 781 F.2d at 497, theiptiff did not mention arbitration when it



filed suit. Instead, the plaintiff waited eight mbs to announce its intent to arbitrate, did not
move to compel arbitration until 3%z years aftanglsuit, and meanwhile forced the other
party to participate and defend itself in four ifnt judicial forums. Id. The Fifth Circuit

also found that the legal position of the defendeatt been prejudiced by four depositions the
plaintiff took concerning to the merits of arbitlalmatters. 1d. at 498.

In Price v. Drexel Burnham Lambert, Inc., 791 F12&6, 1157-58; 1160 (5th Cir. 1986), the
defendant waited fifteen months to move to compatration, and only three weeks before
the initial deadline for the submission of predtoaders. The demand was made after the
parties had conducted pretrial discovery relateatibitrable claims. Id. at 1159. In addition,
the defendant had forced the plaintiffs to go ®time and expense of defending a summary
judgment motion. Id. at 1162.

In contrast, courts have declined to find subsshintivocation of the judicial process where
parties have made a timely demand for arbitratimh@nducted minimal or no discovery.
For example, in Keytrade USA, Inc. v. Ain TemoudhieiiVv, 404 F.3d at 897-98, the Fifth
Circuit found no waiver because although the dedenflled a motion for summary
judgment, it was filed from a defensive posturej t#ve defendant concurrently filed a
motion to compel arbitration. In addition, the defant had included in its answer a demand
for arbitration, and had engaged in little discgvéd. at 898.

Further, the Fifth Circuit found in Williams v. Gig Financial Advisors, Inc. 56 F.3d 656,
661 (5th Cir. 1995), that the defendant did notssaittially invoke the judicial process. The
defendant had filed a motion for a stay pendingfiatiion as soon as it discovered the claim
was arbitrable and participated in discovery otfitgraseeking an agreement confirming that
responding to the opposing party's discovery regugsuld not constitute a waiver of
arbitration rights. Id. at 661-662.

In Tenneco Resins v. Davy Int'l, AG, 770 F.2d 448)-21 (5th Cir. 1989), the Court found
that the defendant did not substantially invokejtiakcial process where the defendant's
answer alleged that the dispute was covered byid eaforceable arbitration clause, the
defendant moved to stay proceedings pending atibitrbess than five months after filing
answer, and only minimal discovery had been comalj¢hroughout which the defendant
continued to assert the desire for arbitration.

Here, Mitsui's actions differ markedly from thodelte parties seeking to arbitrate in Miller
and Price, and more closely parallel those of Hrigs seeking to arbitrate in Keytrade USA,
Williams and Tenneco. Mitsui expressly statedntemt to arbitrate in its initial complaint,
which sought injunctive relief pending arbitratidrhe day after filing that complaint, the
parties submitted the Agreed Order, signed by tis&ritx Court, authorizing most of the
relief requested in the complaint. Such activityjtself, does not fairly support a conclusion
that Mitsui substantially invoked the judicial pess before moving to refer to arbitration. In
addition, although Mitsui filed a motion for expesti discovery, there is no indication that
Mitsui actually conducted pretrial discovery, ahd tnotion was denied as moot. Mitsui also
did not file a motion for summary judgment, or et to litigate the matter further after
obtaining the Agreed Order, other than by filing thstant motion to dismiss and refer to
arbitration. Thus, the Court finds that Mitsui et substantially invoked the judicial
process.

b. Prejudice



Even assuming, for purposes of this motion onlgt Mitsui's request for injunctive relief
constitutes a substantial invocation of the judipracess, Defendants have not shown
prejudice. "In addition to the invocation of thelicial process, there must be prejudice to the
party opposing arbitration before we will find thiae right to arbitrate has been waived."”
Republic Ins. Co., 383 F.3d at 346. "'[P]rejudicefers to inherent unfairness—in terms of
delay, expense, or damage to a party's legal postthat occurs when the party's opponent
forces it to litigate an issue and later seekghdrate the same issue.™ Subway, 169 F.3d at
327 (quoting Doctor's Associates v. Distajo, 103dFL26, 134 (2d Cir. 1997)). "Three
factors are particularly relevant when making gusfiee determination.” Republic Ins. Co.,
383 F.3d at 346 (citing Price, 791 F.2d at 11582} 1Those factors include whether
discovery related to arbitrable issues has takaceg|, the time and expense incurred in
defending against a summary judgment motion, gpakty's failure to timely assert its right
to arbitrate a dispute. Republic Ins. Co., 383 RB846 (citing Price, 791 F.2d at 1159,
1161-62).

In this case, Defendants generally assert thatfghntially invoking the judicial process
gualifies as prejudice, and thus, waiver." (DefsReat 3.) However, they have not specified
how they were actually prejudiced by Mitsui's asioindeed, Defendants' own request that
the matter be referred to arbitration, albeit fiormm more convenient to them, belies any
showing of prejudice arising from enforcement a #rbitration clauses. Nor have
Defendants alleged the presence of any of therfaotbevant to a determination of prejudice.
Thus, Defendants have failed to establish thatuitsszoked the judicial process to their
detriment or prejudice. See Subway, 169 F.3d at(B28ing that district court erred in
denying motion to stay proceedings pending arlidnadbecause party opposing arbitration
did not show prejudice as a result of action tHgad invoked the judicial process).

In conclusion, the Court finds that Defendants Havled to meet their burden to establish
that Mitsui waived its right to arbitrate the instaispute by substantially invoking the
judicial process to their prejudice.

2. Relief that Extends Beyond Preserving the StQiuus

Next, Defendants argue that "...Mitsui has waiusdight to arbitration by seeking pre-
arbitration relief that does more than merely namthe status quo.” (Def. Resp. at 5.)
According to Defendants, the relief Mitsui soughtt dot seek to preserve the status quo
because Mitsui "asked for and received relief taguired DBI to take affirmative action.”
Id. at 4. That affirmative action includes "(1) nakall non-privileged information
regarding the Erdemir project available for inspmtand copying by Mitsui, and (2)
delivering all completed parts to a shipping comypfam delivery to Turkey." Id.

Defendants assert that, while courts recognizesiiaie temporary relief may be needed
before arbitration, "the relief sought must onlgure "the maintenance of the status quo until
the arbitration could be completed.™ (Def. Regpl,ajuoting Lever Bros. Co. v. Int'l Chem.
Workers Union, 554 F.2d 115, 119 (4th Cir. 197®))is quote, however, is from the Fourth
Circuit's description of the trial court's handliofjthe defendant's application for a
preliminary injunction, not its holding.[3] In Lev@&ros., the Fourth Circuit found that the
"District Judge did not abuse his discretion byiisg the preliminary injunction preserving
the status quo until the completion of the pendirigtration.” Id. at 120. The Fourth Circuit
did not state that preliminary injunctions may orsigue to preserve the status quo, nor



discuss whether, by preserving the status qud;dleth Circuit referred to a maintenance of
the state of affairs between the parties befowdter the alleged breach occurred. Thus,
Defendants have failed to elucidate how this capparts their position, particularly in light
of the fact that Defendants do not appear to béertgaing the propriety of the District
Court's signing of the Agreed Order authorizingingtive relief.

For the principle that "neither federal law nor federal Arbitration Act allows a party to
seek relief that does more than merely "presemestétus quo pending arbitration[,]™
Defendants cite Nos Communications, Inc. v. Robert836 F. Supp. 761, 766 (D. Colo.
1996). (Def. Resp. at 4.) In Nos, the plaintifeila TRO three days after filing a complaint,
and stated in the TRO that the dispute was sutgeatbitration to the extent provided for in
the contract. The court found that the defendamn¢giment that the plaintiff's "unequivocal
intention to waive its right to arbitrate can béemed from its filing of the complaint and
motion for temporary injunctive relief is unpersivas' Id. at 766. The court in Nos noted
that a number of circuit courts of appeals havadbthat injunctive relief to preserve the
status quo pending arbitration is often necessadyfally consistent with and appropriate
under the Federal Arbitration Act. Id. at 766. Tihgnction issued in Nos required
affirmative action on the part of the defendantspwvere enjoined from "[f]ailing to return,
or to destroy, any of NOS' confidential and projatg customer, business development and
training information, techniques and materials."dtl762. Thus, Nos appears to support the
proposition that a party does not waive the righdrbitrate a dispute by seeking injunctive
relief requiring action on the part of the oppospagty pending arbitration.

Defendants cite no cases supporting the contettiairseeking injunctive relief requiring

that one party engage in affirmative action contsg a waiver of the right to refer a matter to
arbitration. Moreover, the ICC Rules of Arbitratiepecifically state that a party does not
waive the right to arbitrate by applying for injaive relief from a court prior to arbitrating a
dispute.[4] Under such circumstances, Defendants faled to meet their heavy burden to
establish waiver, and the Court finds that Mitsdi mbt waive its right to pursue arbitration
by seeking injunctive relief.

C. Financial Hardship

Even if the Court finds that Mitsui did not waius right to arbitration, Defendants request
relief because "requiring DBI to arbitrate in Sweittand would create a financial hardship
that DBI simply could not bear." (Def. Resp. atB&fendants cite Green Tree Fin. Corp. v.
Randolph, 531 U.S. 79 (2000), for the propositiwat the Court may invalidate the
arbitration agreement on the ground that arbitnatvould be prohibitively expensive. In
Green Tree, the Supreme Court stated that "wheeparty seeks to invalidate an arbitration
agreement on the ground that arbitration wouldrodipitively expensive, that party bears
the burden of showing the likelihood of incurringch costs.” Id. at 92. The Supreme Court
also stated that "[h]Jow detailed the showing ofhilbdive expense must be before the party
seeking arbitration must come forward with contravidence is a matter we need not
discuss; for in this case neither during discoverywhen the case was presented on the
merits was there any timely showing at all on grost.” Id.

Defendant asserts that "[a]rbitration in Zurich,i@erland places an undue burden on DBI to
bear the expense not only of additional attorniegs because of the time and travel
involved, but also for airfare, lodging, meals, axghenses for [DBI], its withesses and
experts. Key members of [DBI] would be forced tave their current assignments and



projects, which would result in essentially shigtjpBI] down to conduct arbitration in
Switzerland.” (Def. Resp. at 7.) Because, likeplaéntiff in Green Tree, Defendants seek to
have the agreement to arbitrate invalidated omgtbend that arbitration would be
prohibitively expensive, Defendants bear the bumfeshowing the likelihood of incurring
such costs. However, the only way in which Defetslattempt to support their contention is
by pointing to a section of Mitsui's complaint d¢ietil "[DBI's] Current Financial Crisis," and
statements in Mitsui's complaint related to DBiglility to pay its employees. Id. at 6-7.
Defendants have provided no detail or evidentiappsrt for their assertions with respect to
prohibitive cost. For example, Defendants havenmadie a showing that their financial
resources would preclude them from participatingrivitration in Switzerland. See, e.g.,
Ciago v. Ameriquest Mortgage, 295 F. Supp. 324,&B.N.Y. 2003) (rejecting plaintiff's
argument that travel costs precluded enforcemeathofration clause); Stewart v. Paul,
Hastings, Janofsky & Walker, 201 F. Supp. 2d 29B-294 (S.D.N.Y. 2002) (rejecting
plaintiff's argument that a cost-sharing provisiovalidated the arbitration agreement
because plaintiff had failed to make a particuktishowing of her financial means or
expected costs of litigation versus arbitratioréttirer v. Bluegreen Corp., 2002 WL
31399106, at *8 (S.D. Ind. Oct. 8, 2002) (rejectot@intiff's argument that arbitrating out of
state would create a significant cost barring hemfvindicating her statutory rights, in part
due to her failure to make a showing that her for@imresources would preclude her from
arbitrating out of state).

In addition, Defendants have neither argued nasgired evidence that unequal bargaining
power, fraud, or misrepresentation induced theemter into the agreement to arbitrate in
Switzerland. See China Resource Prods. (U.S.Ad),\LtFayda Int'l., Inc., 747 F. Supp.
1101, 1107 (D. Del. 1990) (finding that where deli@mt was aware at time it signed contract
that arbitration would take place in China, andsprged no evidence of unequal bargaining
power, fraud, or misrepresentation, the concerh thié "great expense of time and money"
to be incurred in arbitration was one that defendstmould have considered before it signed
the contract").

Because they have failed to support their assettianarbitration would be prohibitively
expensive, Defendants have failed to meet thenldruto demonstrate that invalidation of the
arbitration agreement is appropriate on such greuide Green Tree, 531 U.S. at 92 (finding
that enforcement of an arbitration agreement netlpded where litigant fails to support
assertion that arbitration would be prohibitiveipensive). Accordingly, enforcement of the
agreements to arbitrate should not be precludegtamds of alleged financial hardship to
Defendants.

D. Dismissal of Suit Pending Arbitration

In sum, the Court finds that Mitsui has not waivtsdarbitration rights under the Agreements,
and Defendants have failed to demonstrate thatration should be precluded on the basis of
hardship. The Court therefore finds that the disfingtween the parties must be submitted to
arbitration in accordance with the Agreements. Migsserts that because the dispute
between the parties is subject to arbitration Gbart should refer the matter to arbitration
and dismiss the case. (MTD at 9.)

Defendants, however, argue that Mitsui's motiodismiss "is improper at this time because
the correct motion to accompany a motion to redearbitration is a motion to stay the
proceedings pending arbitration."[5] (Def. RespZ at~or this proposition, Defendants cite



Williams v. Cigna Financial Advisors, Inc., 56 F.80661-62. Williams does not address the
issue of whether a motion to refer to arbitrati®miore properly accompanied by a motion
for a stay rather than a motion to dismiss, bupgimotes that the party seeking to arbitrate
filed a motion for a stay pending arbitration. &cf, "[tjhe weight of authority clearly
supports dismissal of the case when all of theeissaised in the district court must be
submitted to arbitration.” Alford v. Dean Witter ®®lds, Inc., 975 F.2d 1161, 1164 (5th
Cir. 1992) (citing Sparling v. Hoffman Const. C864 F.2d 635, 638 (9th Cir. 1988)
(expressly holding that 9 U.S.C. 8§ 3 does not pieizldismissal); Dancu v. Coppers &
Lybrand, 778 F. Supp. 832, 835 (E.D. Pa. 1991)fiHah v. Fid. and Deposit Co. of Md.,
734 F. Supp. 192, 195 (D.N.J. 1990); Sea-Land Serwnc. v. Sea-Land of P.R., Inc., 636 F.
Supp. 750, 757 (D. Puerto Rico 1986)).

In the instant matter, the Court has found, asudised above, that any remaining disputes
between the parties must be submitted to arbitrati@ccordance with the Agreements.
Defendants have neither asserted nor demonstieedny of the issues between the parties
fall outside the scope of the arbitration clausegained in the Agreements. Accordingly, the
Court finds that dismissal of Mitsui's suit is appriate, and Mitsui's motion to dismiss
should be granted. See Fedmet Corp. v. M/V Buyd®9K, F.3d 674, 679 (5th Cir. 1999)
(finding that district court acted within its digtion in dismissing case after determining that
all of the issues and claims presented were sutgerbitration).

[ll. DEFENDANTS' MOTION TO REFER MATTER TO ARBITRATON

Defendants' motion to refer the matter to arbivratiiled without a brief, states in its entirety
that:

Pursuant to the Court's Orders of November 1s@&tid, Defendants move the Court to refer
the matter to binding arbitration before the Amani@rbitration Association, which
arbitration shall occur in Dallas County, Texasc@dpy of the proposed order is attached as
Exhibit A.

Defendants' motion does not point to any contrdgit@vision authorizing the Court to refer
arbitration as requested, nor contain any authéwityallowing the Court to refer a matter to
arbitration in a manner other than that providedofpthe Agreements between the parties. In
their reply, Defendants explain that they filed thetion only because they were ordered to
do so by the District Court. (Def. Reply at 4.)

Mitsui contends that the Court lacks the authdotyefer the matter to AAA arbitration in
Dallas County, and points to numerous authoritbegHe proposition that courts may only
compel arbitration in the manner provided for ia farties' agreement. (Pl. Resp. at 2-4.)
Section 4 of the FAA "confers only the right to aintan order directing that "arbitration
proceed in the manner provided for in the parageéement.™ Volt Info. Sciences, Inc. v.
Bd. of Trs. of the Leland Stanford Junior Univ.948.S. 468, 474-75 (1989) (quoting 9
U.S.C. § 4) (emphasis in Volt). "[T]he Fifth Cirtinas consistently held that agreements
selecting a specific forum for arbitration mustupdeld.” Terrell Ind. Sch. Dist. v.
Benesight, Inc., 2001 WL 1636418, at *5 (N.D. TBec. 18, 2001) (denying request to
compel arbitration in Dallas, Texas, where partestract provided that Minneapolis,
Minnesota would be the forum for arbitration) (@giNat'l. Iranian Oil Co. v. Ashland Oill,
Inc., 817 F.2d 326, 330-32 (5th Cir. 1987) (affingplower court's finding that where a
contract provided for arbitration in Iran, the docwuld not compel arbitration in
Mississippi)); see also Barber v. Gloria Jean'sr@et Coffees Franchising Corp., 2001 WL



87349, at *4-5 (ordering that arbitration take plas provided for in parties' contract, in
location closest to franchisor, rather than in Beaa franchisee sought).

A forum selection clause "must be enforced unlessriflicts with an “explicit provision of
the Federal Arbitration Act." Nat'l. Iranian OibC 817 F.2d at 332 (citing Sam Reisfeld &
Son Imp. Co. v. S.A. Eteco, 530 F.2d 679, 680-8i (Gr. 1976)). Thus, to avoid
enforcement of a forum selection clause, a partystmallege and prove that the arbitration
clause itself was a product of fraud, coercionsach grounds as exist at law or in equity for
the revocation of the contract." Sam Reisfeld, B3 at 680 (quoting 9 U.S.C. § 2; citing
Prima Corp. v. Flood & Conklin Mfg. Co., 388 U.R33(1967)). Defendants have neither
alleged nor offered evidence indicating that theifio selection clauses in the Agreements
providing for arbitration in Zurich, Switzerland veea product of fraud, coercion, or that any
other grounds exist for the revocation of the atadde Court therefore finds that Defendants
have failed to demonstrate that the Agreementshiaelection clauses should not be
enforced as written. Accordingly, the Defendantstion for arbitration in Dallas, Texas
should be denied.

V. CONCLUSION

For the reasons herein stated, the Court RECOMMEMNIREPIaintiff Mitsui's Motion to
Dismiss and to Refer to International Arbitratiom®@RANTED, and further
RECOMMENDS that Plaintiff's suit be dismissed withprejudice.[6] In addition, the Court
RECOMMENDS that Defendants' Motion to Refer MatteArbitration be DENIED.

SO RECOMMENDED.

[1] Defendants' reply brief contains one paragnapsupport of their motion to refer to
arbitration in Dallas County; the rest of the rephef addresses Mitsui's motion to refer to
international arbitration. Because Defendants jpgsly filed a response to Mitsui's motion,
the Court regards the second portion of Defendesydy brief as a sur-reply to Mitsui's
motion. Defendants did not seek leave to file arepty. Accordingly, the Court does not
consider that portion of the reply brief that addes Mitsui's motion in making these
findings, conclusions, and recommendations.

[2] In a section entitled "Reservation of All Rightb Arbitration," Mitsui states:

The Subcontractor Agreement and the Internal Agesdprovide for arbitration in
Switzerland of all disputes arising out of thosesagnents, pursuant to the Rules of
Arbitration of the International Chamber of Comneerilitsui does not waive in any respect
its rights to arbitration by filing this Originaldplaint and Application, and nothing in this
filing should be construed as any such waiver. Miis filing this suit solely as an
emergency, interim, conservatory measure, leavirgjfeer disputes with DBI and S&S
Industries to be decided through arbitration.

(Compl. at 6.)
[3] The paragraph from which Defendants quote statéull that:

Before issuing the preliminary injunction, the doloelow analyzed the prerequisites to the
issuance of injunctive relief and concluded thatiethe first prerequisite, the Union had



shown a "probable right,” that is, a likelihoodttttee Union would prevail at a trial on the
merits. The court equated this with the likelihdbdt the Union would prevalil in its
contention that the dispute in issue was one ®@atiitrator. Thus, the preliminary
injunction was issued halting the transfer of tlepand insuring the maintenance of the
status quo until the arbitration could be completed

Lever Brothers, 554 F.2d at 119 (Defendants' qgatirthe case in bold).
[4] Article 23 of the ICC Rules of Arbitration praes in relevant part that:

Before the file is transmitted to the Arbitral Tuital...the parties may apply to any competent
judicial authority for interim or conservatory meass. The application of a party to a

judicial authority for such measures....shall r@deemed to be an infringement or a waiver
of the arbitration agreement...

ICC Rules of Arb. Art. 23, 2.

[5] Defendants have also argued that Mitsui shbalek filed a motion to stay proceedings
pending arbitration because the parties were odderdo so by the District Court.

Defendants, however, also failed to accompany theiron to refer to arbitration with a
request for a stay of proceedings pending arhinatDefendants cite no authority for the
proposition that a motion to dismiss should be el@fiecause a party was ordered to submit a
motion to stay proceedings. Thus, while the Caurio way condones a party's failure to
comply with an order of the District Court, the Codioes not find that denial of Mitsui's
motion to dismiss would be appropriate due to Mgdailure to file a motion to stay
proceedings pursuant to the District Court's ondéine instant circumstances.

[6] See Fedmet Corp., 194 F.3d at 679 (affirmirgjrait court's dismissal of suit without
prejudice after determining that all issues weltgestt to arbitration).
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