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MEMORANDUM OPINION
KAPLAN, District Judge.
Thirty-seven years ago, the late Judge Kaufmanewrot

"Arbitration is often thought of as a quick andi@#nt method for determining controversies.
Unfortunately, cases involving arbitration clausemetimes are best remembered as
monuments to delay because of the litigation ambals antecedent to the actual
arbitration."[1]

This may be remembered as such a case. The detenaats a dispute over its right to
rescind or avoid insurance policies that it isstgethe plaintiff to be resolved by arbitration

in England. The plaintiff prefers litigation in tiénited States. The major question before the
Court is one that has troubled the Second Cirouitiécades: whether an arbitration clause
that applies to "any dispute arising under" a aitextends to a claim of fraudulent
inducement.

Facts
A. The Insurance Policies

This case concerns two insurance policies issuesRiyinternational Business Insurance
Company Ltd. ("SRI"), a United Kingdom companyBustol-Myers Squibb Company
("BMS"), a Delaware corporation with its princigalhce of business in New York.[2] The
policies are referred to collectively as the CasudlL Policies.[3] Each was extended to July
1, 501 2004,[4] allegedly because BMS insistedhair textension as a condition for its
purchase of a separate group of policies refeg@ilectively as the Millennium Policy.[5]
The extended terms are referred to as the 2001-20@olicies.

The Casualty XL Policies contained an arbitratitause that provided in pertinent part:



"Any dispute arising under this Policy shall beallg and fully determined in London,
England under the provisions of the English Arbitna Act of 1950, as amended and
supplemented, by a Board composed of three ardmisré&d be selected for each controversy
as follows:

"Any party to the dispute may, once a claim or dedhan his part has been denied or
remains unsatisfied for a period of twenty (20eaalar days by any other, notify the others
of its desire to arbitrate the matter in disput¢6]}

The policies contained also a choice-of-law clahsé provided in pertinent part: "This
Policy shall be governed by and construed in a@urd with the internal laws of the State of
New York...."[7]

B. SRI's Challenge to the Casualty XL Policies
On June 11, 2004, SRI's counsel sent BMS a lgténg:

"SRl is entitled to avoid and/or to rescind the 2@M04 XL Policies and hereby gives
notification that it does so and further of itseint to demand arbitration with respect to these
issues if BMS disputes the position of SRI as ittvalidity and unenforceability of the
2001-2004 XL Policies. SRI hereby tenders to BM8tarn of all premiums paid for the
2001-2004 XL Policies...."[8]

The letter stated that SRI's basis for avoidingatbliicies was "the same material
misrepresentations and/or material non-discloswesforth in an earlier letter seeking
avoidance of the Millennium Policy and in documehtst SRI filed in an arbitration in
England relating to the Millennium Policy.[9] Thodecuments asserted that BMS, among
other things, manipulated publicly reported finahcesults from 1997 to 2001 and that those
misrepresentations induced SRI to enter into teeramce contracts.[10]

The June 11 letter stated as additional groundsegmission and avoidance (1) that "BMS
and SRI agreed to the 2001-2004 XL Policies basea fondamental mutual or unilateral
mistake concerning the validity and enforceabiityhe Millennium Insurance Policy," (2)
that there was a failure of consideration in that¥illennium Insurance Policy was not valid
and enforceable, and (3) that:

"BMS misled SRI into believing through its misrepeatations and non-disclosures that the
Millennium Insurance Policy would be valid, enfaabée, and binding.... This in fact was
false, and BMS either knew or reasonably shouldH#2 known of its falsity. BMS
intended SRI to rely upon said misrepresentatiowisren-disclosures, and SRI did so rely."
[11]

On July 23, 2004 SRI's counsel sent BMS a furtbieel stating in pertinent part:

"We do not have any response from you... regartfiagubstance of our June 11, 2004 letter
in which we set forth a summary of the reasonstases for the decision made by SRI to
avoid and rescind the 2001-2004 XL Policies. Urtbercircumstances, we conclude from
your silence that you do not accept SRI's positiaihat regard. There are, therefore, disputes
arising under the 2001-2004 XL Policies ... which subject to the provisions of the English
Arbitration Act of 1950 ... pursuant to... the 262004 XL Policies.

"In excess of twenty (20) days have now passed@sinc demand that you accept SRI's
avoidance and/or rescission of the 2001-2004 Rslidkccordingly, pursuant to the
Arbitration Clause, we hereby notify you of SRI&sate to arbitrate the Disputes."[12]

C. The Present Action



BMS here asserts two claims for declaratory reliéke first seeks "a declaration that no
grounds exist to rescind or avoid the [Casualty Rhb]icies and that the [Casualty XL]
Policies are and shall remain in full force anaeeff’[13] The second seeks "a declaration
that any claim of rescission or avoidance in respéthe [Casualty XL] Policies is not
subject to arbitration."[14] The complaint requests an order enjoining SRI from
initiating, and staying, arbitration relating tocgding and rescinding the Casualty XL
Policies.[15]

The matter now is before the Court on SRI's matiodismiss the complaint and compel
arbitration and BMS's motion for summary judgmemits second claim.

Discussion
A. Arbitrability of the Underlying Dispute

BMS's motion for partial summary judgment and SRiigion to dismiss and to compel
arbitration require the Court to decide whether'SBlRim for rescission of the 2001-2004
XL Policies is arbitrable.

As an initial matter, the parties agree that thissgion is governed by federal law. The
arbitration provision in the Casualty XL Policisssubject to the Convention on the
Recognition and Enforcement of Foreign Arbitral Ada(the "Convention") and therefore
to the Federal Arbitration Act (the "FAA"),[16] wth creates a "body of federal substantive
law of arbitrability, applicable to any arbitrati@greement within the coverage of the
Act."[17]

503 1. Scope of the Arbitration Clause

Parties may be required to arbitrate only when thexe agreed to do so.[18] An arbitration
clause is severable from the rest of a contradha&oit will be enforced unless there is a
claim that the arbitration clause itself is voidafl9] There is an "emphatic federal policy in
favor of arbitral dispute resolution,"[20] and &gplies with special force in the field of
international commerce."[21] Doubts about the saafpen arbitration clause therefore are to
be resolved in favor of arbitration.[22]

The Second Circuit has adopted an analytic framlefardetermining whether a dispute
falls within the scope of an arbitration clause:

"First, ... a court should classify the particutiause as either broad or narrow. Next, if
reviewing a narrow clause, the court must determihether the dispute is over an issue that
“is on its face within the purview of the clause,bver a collateral issue that is somehow
connected to the main agreement that containsrifiteasion clause. Where the arbitration
clause is narrow, a collateral matter will gengrak ruled beyond its purview. Where the
arbitration clause is broad, "there arises a presiomof arbitrability' and arbitration of even
a collateral matter will be ordered if the clainegked “implicates issues of contract
construction or the parties' rights and obligatiander it."[23]

In this case, however, this Court may not perfdnia &nalysis on a blank slate. Certain
Second Circuit decisions have passed on the tregthéacts indistinguishable from those at
issue here, and this case is controlled by thoseegients.



The story begins in 1961, with In re Kinoshita,[24jich concerned a maritime contract
under which a Japanese corporation was to chavtessel from an American corporation.
The contract contained the following arbitratioauge: "If any dispute or difference should
arise under this Charter, same to be referredrtotration.[25]" The American corporation
did 504 not tender the vessel at the agreed-upmmadnd place. The charterer demanded
arbitration, which the American owner resisted.

The Second Circuit was not favorably disposed tovitae American corporation's attempt to
avoid arbitration. It paused to address only theesAican corporation's argument that the
arbitration clause did not apply to its claim ttfa contract had been fraudulently induced
given that the Japanese corporation had not revéade it was a foreign corporation and that
it was not authorized to do business in New York.itd way to dismissing the fraud claim

on the merits as frivolous, the Circuit agreed with American corporation's interpretation
of the arbitration clause:

"[V]iews more favorable to arbitration appear torbaking headway. But where the clause
restricts arbitration to disputes and controversigting to the interpretation of the contract
and matters of performance, [fjraud in the induceinienot included. The agreement to
arbitrate is limited to such matters as thosegusimerated when it refers to dispute or
controversies ‘under' or "arising out of the carttlf26]

The Second Circuit has revisited this holding répdlst, and it repeatedly has sailed just
clear of overruling it. In 1984, the Circuit confited a clause that provided: "Whenever any
guestion or dispute shall arise or occur under[fkggeement/Contract], such question or
dispute shall ... be finally settled by arbitratiofi[27] The Court "confine[d] Kinoshita to its
precise facts"[28] and held, over Judge Kearsesedt, that the language distinguishing this
clause from the clause at issue in Kinoshita—tletision of the words "question" in
addition to "dispute” and "occur" in addition tais"—made this one broad enough to
encompass a claim of fraudulent inducement.[29]

Similarly, in 1987, the Second Circuit held thatlause that referred to "[a]ll claims and
disputes of whatever nature arising under thisregtitapplied to claims of fraudulent
inducement.[30] The Court again declined to overiKihoshita. It distinguished the case on
the basis that the inclusion of the phrase " oftetrer nature’ indicates the parties' intent to
submit all claims and disputes arising under th&reat to arbitration, whether they be
tortious or contractual in nature."[31]

In 2001, the Second Circuit continued this patteith its interpretation of a clause limiting
arbitration to disputes "arising from the makingrfprmance or termination” of a
charter.[32] The Court noted that Kinoshita hasnbdemsited to its facts ("absent further
limitation, only the precise language in Kinoshitauld evince a narrow clause"[33]) and
held that "[t]o the extent a distinction existsveeen the present language of "arising from’
and Kinoshita's language of “arising 505 under,beleeve the distinction is more than just a
semantic one, and only the latter phrase limit#ration to a literal interpretation or
performance of the contract." [34]

The most recent decision to treat this issue is AaRital Re Overseas Ltd. v. Central
United Life Insurance Co.[35] The arbitration claukere at issue provided that "[a]s a
condition precedent to any right of action hereund@ny dispute shall arise between the
parties hereto with reference to the interpretatibthnis Agreement or their rights with



respect to any transaction involved ... such desputhall be submitted to" arbitration.[36]
The Circuit, in holding that this clause too wasdxt enough to encompass a claim of
fraudulent inducement, reflected on Kinoshita'siy:

"Kinoshita ... was decided before the Supreme Gonrbre recent decisions emphasizing the
strong federal policy in favor of arbitration,and no decision of recent vintage mentions the
case without confining it to its precise factdinoshita must be confined to its “precise
facts'—that is, to the phrase "arising under' bmast, to ‘its equivalent'...."[37]

Our Circuit thus repeatedly has limited Kinoshdats precise facts, eroding the case into a
tiny island of non-arbitrability in a vast arbitatean. Here, however, it appears to be
impossible to distinguish Kinoshita, as the opgmtanguage of the clause at issue here is
substantially identical to that in the Kinoshitawse:

---------------------------------------------------- Clause in the Kinoshita Clause Casualty XL
Policies =-=-=-=s=smsmemememe e "any dispute or difference "[a]ny disjut
arising [that] should arise under this Policy" unttes Charter" -----------------=-mommmmemmeeo

SRI nevertheless labors to do so.
2. SRI's Attempts to Distinguish Kinoshita

The centerpiece of this effort is the argument thatalleged misrepresentations at issue here
occurred while the Casualty XL Policies were ireeffwhereas those at issue in Kinoshita
occurred prior to the existence of any contracatelationship. SRI therefore contends the
alleged misrepresentations "arose under"[38] theu@léy XL Policies. But this argument

fails.

SRI's underlying claim is that the policies as gt are avoidable because the agreement to
extend was induced by fraud. Indeed, SRI desctibe@001-2004 XL Policies in the June
11 letter as "successor policies to a pre-existingsurance coverage program.”[39] That the
extensions were in the form of amendments rattaar émtirely new policy documents is
immaterial under Kinoshita. The point— one seemjimgktognized by SRI's demand letters
to BMS—is that the alleged misrepresentations aeduorior to the particular contract,
namely, the agreement to extend, that SRI is sgeakiavoid. Furthermore, the arbitration
clause refers to "any dispute arising under" tHeigs, not, as SRI's reply brief seemingly
would have it, to "any dispute concerning any catdioat occurred during” the policies.

That the alleged misrepresentations occurred dah@griginal terms of the Casualty XL
Policies does not rescue SRI from Kinoshita.

SRI's other proposed ground for distinguishing taise from Kinoshita is that SRI's
allegations "raise questions about BMS's failurpadorm its contractual obligations"[40]
because BMS was obligated 506 under the Casualtioicies to provide accurate financial
information so SRI could make the appropriate premadjustments. The short answer to
this contention is that SRI's claim in its demaoddrbitration was not for breach of the
Casualty XL Policies, but for rescission based upomllegation that BMS misled SRI into
entering into them.

As SRI's purported distinctions of Kinoshita argpersuasive, this case has come to rest on
the tiny island in the vast ocean.



3. SRI's Non-Fraud Claims

SRI argues that its other grounds for rescindimg2®01-2004 XL Policies—namely failure
of consideration and mistake—fall within the scap¢he arbitration clause and distinguish
this case from Kinoshita, even if the fraudulemuioement claim does not. The Court is not
convinced. "In determining whether a particulairol&alls within the scope of the parties'
arbitration agreement, we focus on the factuapatiens in the complaint rather than the
legal causes of action asserted."[41] Here of @8R has filed no complaint. Insofar as the
June 11 letter sets forth SRI's theories of faibfreonsideration and mistake, however, those
claims appear to be different labels for what instance is the same claim that SRI has
elsewhere described as fraudulent inducement: ryathelt the 2001-2004 XL Policies are
avoidable because BMS misled SRI into the extemssidhese additional theories, then, do
not independently bring the underlying dispute witine scope of the arbitration agreement.

Furthermore, this conclusion is in accord with Kshita. The theories of failure of
consideration and mistake go not to "the interpi@teof the contract and matters of
performance”[42] but to the formation and validifythe agreement. From the standpoint of
Kinoshita, they are indistinguishable from the fialent inducement theory.

B. The Claims for Declaratory Judgment

As noted, the complaint seeks declarations tharaonds exist to rescind or avoid the
policies and that SRI's claim for such relief i$ aditrable.

The declaratory judgment is a remedy the availgtlif which is committed to the discretion
of the district court.[43] It need not be grantedess (1) "the judgment will serve a useful
purpose in clarifying and settling the legal radas in issue," or (2) "it will terminate and
afford relief from the uncertainty, insecurity, aoohtroversy giving rise to the proceeding.”
[44]

Here, the issue of arbitrability has been deterohinghe context of passing on SRI's motion
to compel arbitration. The second claim for reirethe complaint, which seeks a declaratory
judgment on that point, therefore is unnecessary.

Conclusion

The holding in Kinoshita is out of step with theeowhelming body of law favoring
arbitration in circumstances like these. Althoulgd Second Circuit's oft-repeated limitation
of the case to its precise facts evidences itsavemss of this fact, its 507 equally frequent
refusals to overrule the case leave this Courtiseretion in the matter. If this Court cannot
legitimately distinguish the case, it is obligechfaply it, regardless of the view it might take
if the matter were presented afresh. For the reagmviously expressed, this Court cannot
honestly distinguish Kinoshita.

Accordingly, the defendant's motion to dismiss emdompel arbitration [docket item 7] is
denied. The plaintiffs claim for a declaration t&®RI's claim for rescission or avoidance is
not subject to arbitration and for a stay of adtiom is dismissed in the exercise of
discretion, as there is no need for such reli@iew of the denial of SRI's motion to compel
arbitration. The plaintiffs motion for partial sunany judgment [docket item 13] is denied as
moot.



SO ORDERED.
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