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ORDER AND REASONS

LANCE AFRICK, Magistrate Judge.

Pending before the Court are motions, filed on Befiglaintiff, Greg J. Lannes, and
defendant, T.T.C. lllinois, Inc. (T.T.C.)(collecély, "movants"), to remand this action to
state court.[1] The Court concludes that the cobasn filed by Operators International, Inc.
("Operators") against West of England Ship Owneutudl Insurance Association
(Luxembourg)(herinafter "West of England”), "relate" an arbitration agreement falling
under the Convention on the Recognition and Enfosse of Foreign Arbitral Awards, 9
U.S.C. 8§ 201, et seq. (the "Convention"), and sliah cross-claim is a "separate and
independent” federal question claim which permiess¥\of England to remove the entire
state court action pursuant to 28 U.S.C. § 144R@gordingly, the motions to remand are
DENIED.

BACKGROUND
|. State Court Proceedings

On April 26, 1995, plaintiff filed this lawsuit ithe 34th Judicial District Court alleging
claims pursuant to the Jones Act, 46 App. U.S.€88 and general maritime law arising
from injuries he allegedly sustained aboard the BRRANK L while he was employed by
Operators.[2] In July 1998, after plaintiff's lavitswas transferred to the 24th Judicial
District Court, plaintiff filed a first supplementand amended complaint alleging the same
claims against Ryan Walsh, Inc. ("Ryan Walsh") @andC.. T.T.C. answered plaintiff's
complaint and asserted a cross-claim for contractdamnity against Operators. On or
about September 10, 1998, Ryan Walsh filed an ansa@aintiff's complaint and asserted,
inter alia, an exception of prescription arguingttplaintiff's claims against it were untimely.
On March 19, 2001, T.T.C. filed an amended croasychlleging that it was entitled to
contribution and/or indemnity from both Ryan Waistd Operators. In response, Ryan
Walsh filed an exception of prescription with resp® T.T.C.'s cross-claim. On September
12, 2003, plaintiff filed a second supplemental aneended complaint asserting a direct
claim against West of England, in its capacitytesitsurer of Ryan Walsh, with respect to
his personal injury claims.[3]

During the course of the state court litigatiorg garties filed motions for partial summary
judgment with respect to issues pertaining to piiisnJones Act seaman status and Ryan
Walsh's status as plaintiff's Jones Act employerMay 28, 2002, the state court granted
plaintiff's motions for partial summary judgmerteteby finding that plaintiff was a Jones



Act seaman and that Ryan Walsh was plaintiff's @t employer. Thereafter, the state
court set the hearing for Ryan Walsh's exceptidmsescription for February 5, 2003.

In connection with Ryan Walsh's exception of prggimm with respect to plaintiff's maritime
tort claims, plaintiff asserted that his claimsiagaRyan Walsh were not prescribed because
Ryan Walsh and Operators were engaged in a jomttuve and that Ryan Walsh and
Operators had an identity of interest such thatwgiaintiff sued Operators, the relationship
between Ryan Walsh and Operators was sufficieptitdRyan Walsh on notice of plaintiff's
claims.[4] On June 17, 2003, the state court deRigh Walsh's exceptions of prescription
without providing any reasons for the denial. Théer, Ryan Walsh applied for a
supervisory writ to the Louisiana Fifth Circuit Goof Appeal which was denied. In denying
Ryan Walsh's application for a supervisory wrig @ourt of Appeal noted that plaintiff and
T.T.C. had argued that prescription was interrufechuse Operators and Ryan Walsh were
in a joint venture and that Ryan Walsh had notigelaintiff's claims by virtue of its
relationship with Operators. The court stated ttghe trial court, after considering the
pleadings, memoranda, evidence and argument, adlyiouas of the view that the law and
facts predominated in favor of Lannes in denyirgphescription exception in Plaintiff's
favor."[5] The Court of Appeal summarily concludiadt there was no error in the trial
court's denial of the exception of prescription #mat there was no need to further review the
matter pursuant to its supervisory jurisdictiondese the matter could, after all of the facts
were presented at trial, be fully reviewed on appath a complete record.[6] Ryan Walsh
then filed a writ of certiorari to the Louisianafame Court which was denied on December
19, 2003. Lannes v. Operators Intern., Inc., 862&672 (La. 2003).

On January 26, 2004, plaintiff filed a third suppkntal and amended complaint, asserting a
cause of action directly against West of Englatidgang that West of England provided
protection and indemnity insurance coverage not tmRyan Walsh, but also to Operators,
for their alleged liability to plaintiff.[7] On Fehary 25, 2004, Operators filed a cross-claim
against West of England alleging that at the tinaengff was injured, West of England "had
in full force and effect a policy of insurance piding coverage" to Operators. In its cross-
claim, Operators claimed that West of England veagiired to provide a defense for
Operators and to indemnify Operators for any judgneatered against it in plaintiff's favor.
Operators also asserted a claim for attorneys'daesiant to the Louisiana Insurance Code
for any failure of West of England to provide suldiense and indemnity.[8] On that same
date, West of England notified Operators that dlided coverage to Operators with respect
to its cross-claim for defense and indemnity.[9]

Il. West of England's Removal

West of England provides protection and indemmigurance to certain named assureds,
including Ryan Walsh, which covers various vesgatduding the D/B FRANK L. The
terms and conditions of the West of England padicy set forth in the Class | Rules of the
Association and the Certificate of Entry (colleely; the "policy").[10] Pursuant to Rule 62
of the Class | Rules:

If any difference or dispute shall arise betwedeanber, former Member or Co-Assured or
any other person claiming under these Rules t arising out of any contract between the

Member, former Member or Co-Assured and the Assiociar as to the rights or obligations
of the Association . . . or in connection therewdthas to any other matter whatsoever, such



difference or dispute shall be referred to the #abion in London of a sole legal
Arbitrator.[11]

Based upon this provision, West of England remdteslaction alleging Operators' cross-
claim fell within the arbitration clause and, there, this action was removable pursuant to
the Convention and the Federal Arbitration Act (A& 9 U.S.C. 88 1-8, to the extent the
FAA is made applicable by the Convention. In itsiceof removal, West of England asserts
that the insurance agreement, upon which plamtiifect claim against it and Operators'
cross-claim is based, is governed by the Conventinat this Court has federal question
jurisdiction based upon 9 U.S.C. § 203 and 28 U.8.C331, and that removal of this case
was proper pursuant to 9 U.S.C. 8§ 205. AdditionaMest of England asserts that plaintiff's
third supplemental and amended complaint and Ogrstatross-claim set forth "separate and
independent” federal question claims permittingaeah of the entire case pursuant to 28
U.S.C. § 1441(c).[12]

LAW AND ANALYSIS

A party may remove an action from state court ttefal court if the action is one over which
the federal court possesses subject matter jutisdidVianguno v. Prudential Property and
Cas. Ins. Co., 276 F.3d 720, 723 (5th Cir. 200R2atijon omitted). The removing party bears
the burden of showing that federal jurisdictionséxiand that removal was proper. Id.
(citations omitted). In order to determine whetjugisdiction exists, a court will consider the
claims in the state court pleadings as they exiatéde time of removal. See id.; Cavallini v.
State Farm Mut. Auto Ins. Co., 44 F.3d 256, 264 Gir. 1995). Any ambiguities are
construed against removal because removal stahitegd be strictly construed in favor of
remand. See id.; Acuna v. Brown & Root, Inc., 208d=335, 339 (5th Cir. 2000).

|. The Convention

In McDermott Intern., Inc. v. Lloyds Underwriter§laondon, 944 F.2d 1199, 1207-1208
(5th Cir. 1991), the Fifth Circuit set forth thediground of the Convention:

In 1970, Congress ratified the Convention on thedgeition and Enforcement of Foreign
Arbitral Awards [] to secure for United States z#ns predictable enforcement by foreign
governments of certain arbitral contracts and asvardde in this and other signatory nations.
... To gain rights under the Convention, thougbngress had to guarantee enforcement of
arbitral contracts and awards made pursuant t€tmvention in United States courts. . . . So
Congress promulgated the Convention Act in 197&stablish procedures for our courts to
implement the Convention.

Id. (citations omitted). In enacting the removad\psion of the Convention, 9 U.S.C. § 205,
Congress sought unity in the application of the@mion "by channeling Convention Act
cases into federal courts." Id. at 1213.

The removal provision of the Convention, 9 U.S.Q08, provides in pertinent part:

Where the subject matter of an action or proceepergling in a State court relates to an
arbitration agreement or award falling under thev&mtion, the defendant or the defendants
may, at any time before the trial thereof, remawehsaction or proceeding to the district
court of the United States for the district andslon embracing the place where the action or
proceeding is pending. The procedure for removabokes otherwise provided by law shall



apply, except that the ground for removal provigethis section need not appear on the face
of the complaint but may be shown in the petitionremoval.

9 U.S.C. § 202 defines an "agreement or awardtalinder the Convention." That section
provides in pertinent part:

An arbitration agreement or arbitral award arishog of a legal relationship, whether
contractual or not, which is considered as comragriticluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention.[13]

9 U.S.C. § 203 provides that, "[a]n action or pextiag falling under the Convention shall be
deemed to arise under the laws and treaties ditlied States” and it vests the federal
district courts with original jurisdiction over du@action or proceeding regardless of the
amount in controversy. Id. Therefore, such an aadioproceeding presents a federal
guestion within the jurisdictional grant of 28 UCS§ 1331.[14] See Sembawang Shipyard,
Ltd. v. Charger, Inc., 955 F.2d 983, 987 (5th €892)(noting that 9 U.S.C. § 203 confers
federal question jurisdiction); Roser, Il v. Belé New Orleans, L.L.C., 2003 WL
22174282, *3 (E.D.La. September 12, 2003); see/tsoe Brick Co. v. Agrupacion
Exportadora De Maquinaria Ceramica, 855 F. Supp, 165 n.2 (N.D.Tex. 1994)(noting
that a cross-claim for contractual indemnity purgua a contract containing an arbitration
agreement falling under the Convention constitaté=deral question within the meaning of
28 U.S.C. § 1331).

Il. Operators' Cross-claim for Defense and Indeyntielates to an Arbitration Agreement
Falling Under the Convention”

The parties dispute whether either Operators' ectas or plaintiff's direct action against
West of England "relates to" an arbitration agreetfialling under the Convention.” In
Beiser v. Weyler, 284 F.3d 665 (5th Cir. 2002), fi¢gh Circuit explained the standard for
analyzing whether a claim "relates to" an agreerfaiimg under the Convention such that it
may be removed pursuant to § 205:

[W]henever an arbitration agreement falling undher €onvention could conceivably affect
the outcome of the plaintiff's case, the agreerfretates to" the plaintiff's suit. Thus, the
district court will have jurisdiction under 8§ 20%ey just about any suit in which a defendant
contends that an arbitration clause falling untderGonvention provides a defense. As long
as the defendant's assertion is not completelyrdlzsuimpossible, it is at least conceivable
that the arbitration clause will impact the dispiosi of the case. That is all that is required to
meet the low bar of "relates to."

Id. at 669.[15] The Beiser court clarified that farrposes of a federal court's jurisdictional
analysis, the question of whether a particularteation provision may ultimately be enforced
or the question of whether a particular party mayxbmpelled to arbitrate does not control
the jurisdictional analysis because it "has thadiisntage of frontloading a merits inquiry
into the district court's examination of its juiistibn.” Id. at 670. The Fifth Circuit
emphasized that "[c]onceptually, whether a fedeoalt has jurisdiction to decide an issue is
a distinct question from how to decide that issoreextly.” Id. That is because jurisdiction is
simply ""the power to decide the case either wag."(quoting the Fair v. Kohler Die &
Specialty Co., 228 U.S. 22, 25, 33 S. Ct. 410, 5Fd. 716 (1913)).[16] Addressing the
guestion of how federal courts should assess jmesdiction, the Fifth Circuit stated that the
language of § 205 "strongly suggests that Congméssded that district courts continue to be
able to assess their jurisdiction from the pleaslialgne.” Id. at 671. The Fifth Circuit
concluded:



The definition of "relates to" we have adoptedwabdhe district court to determine its
jurisdiction from the "petition for removal" itseland keeps the jurisdictional and merits
inquiries separate. . . . As a result, absentdhefrivolous petition for removal, as long as
the defendant claims in its petition that an aabibm clause provides a defense, the district
court will have jurisdiction to decide the merifstioat claim. This approach honors the
statute's command that we treat defenses basetitnatzon clauses under the Convention in
the same way that we treat removal generallyldina the district court to determine its
jurisdiction from the petition for removal, withotgtking evidence and without a merits-like
inquiry.

Id. at 671-72.[17]

In general, the Convention applies to an arbitraigreement if: (1) there is a written
agreement to arbitrate the dispute; (2) the agraeprevides for arbitration in the territory of
a signatory to the convention; (3) the agreemasésiout of a commercial legal relationship;
and (4) the agreement is not solely between cisizérthe United States. See In re Sedco,
Inc., 767 F.2d 1140, 1144-45 (5th Cir. 1985); Rp2803 WL 22174282 at *3; Acosta v.
Master Maintenance & Construction, Inc., 52 F. SRg®99, 704 (M.D.La. 1999); see also 9
U.S.C. § 202.

The second, third, and fourth requirements arelgl@aet in this case. The West of England
policy requires arbitration in the United Kingdonhiah is a signatory to the Convention. See
Convention, Listing of "Contracting States"; sees®p 2003 WL 22174282, at *4. The West
of England policy arises out of a commercial legé#htionship. Roser, 2003 WL 22174282,
at *4 (a marine protection and indemnity insuraageeement is "part of a commercial legal
relationship™).[18] Additionally, West of England not a citizen of the United States and,
therefore, the insurance contract containing thération clause is not solely between
citizens of the United States.

With respect to the first requirement, movants endtthat the Convention cannot apply to
Operators' cross-claim because there is no "agmameriting” in which Operators agreed
to submit its claim for coverage to arbitration. WAats argue that neither the plaintiffs nor
Operators signed any agreement to arbitrate natheigagree to arbitration and, therefore,
the Convention does not apply.

The Convention applies if there is "an agreememtriting” in which the parties undertake to
submit their differences to arbitration. Conventiart. Il 8 1; Sphere Drake Ins. Co. v.
Marine Towing, Inc., 16 F.3d 666, 669 (5th Cir. 4R9As a general rule, "arbitration is a
matter of contract and a party cannot be requeslitnit to arbitration any dispute which he
has not agreed so to submit.” AT & T Technologies, v. Communications worker of
America, 475 U.S. 643, 647, 106 S. Ct. 1415, 1898,. Ed.2d 648 (1986); see also Beiser,
284 F.3d at 667 n.4 (citing Equal Employment Oppaity Commission v. Waffle House,
534 U.S. 279, 122 S. Ct. 754, 151 L. Ed.2d 755 220®However, in a strikingly similar
case, the Sixth Circuit held that, " [w]hen a ptdirbases its right to sue on the contract
itself, not upon a statute or some other basisaritee contract, the provision requiring
arbitration as a condition precedent to recovergtrbe observed.” Aasma v. Am. Steamship
Owners Mutual Protection and Indemnity Assoc., $&F00, 405 (6th Cir. 1996)(quoting
Cheshire Place Associates v. West of England Stipe®s Mut. Ins. Assoc., 815 F. Supp.
593, 597 (E.D.N.Y. 1993)). That rule applies wheth@arty "acquired rights under the



contract as agent, third-party beneficiary, orgsse." Cheshire Place Associates, 815 F.
Supp. at 597.

Contrary to T.T.C.'s argument, the Fifth Circuistexplicitly held that an arbitral clause in a
foreign insurer's insurance contract does not bhabwe signed by the parties to constitute an
"agreement in writing" pursuant to the ConventiSphere Drake, 16 F.3d at 669.[19]
Furthermore, based upon the reasoning in AasnmsaCibiirt cannot conclude that West of
England does not have a viable defense to Operatoss-claim for defense and indemnity
based on the arbitration clause even though Opsratas not a party to the West of England
insurance contract. As the Sixth Circuit noted]ltfi@mugh plaintiffs were not parties to the
contract between [the named insured] and Westigfdnd], if they are going to try to
enforce it, they are subject to its terms and éoititernational law governing its terms."
Aasma, 95 F.3d at 405. At a minimum, this Courtncdrtonclude that West of England's
defense based upon the arbitration clause is sl

Movants contend that Operators' cross-claim doeseek coverage pursuant to the West of
England insurance policy covering Ryan Walsh. d{¢hey argue that because the state
courts determined that Ryan Walsh and Operators eegaged in a joint venture, that
finding alone establishes Operators' right to lokemnified by West of England for any
judgment entered in favor of plaintiff. They condemot only that Operators cannot be
compelled to arbitrate, but also that coverageyansto the West of England policy has
already been "judicially" established. Therefoheyt contend that any coverage issues are
moot because the alleged determination of insureoeerage in state court is now the
binding law of this case. Based upon this argunraoijants contend that the arbitration
clause could not conceivably affect the claimsis tase because the issue of coverage
pursuant to the West of England policy is settMdvants' contention is meritless.

Neither the state trial court nor the Louisianah-Eircuit Court of Appeal explicitly
determined that Ryan Walsh and Operators were yainturers. Moreover, even assuming
the state courts' rulings could be broadly reaglifgport such a finding, Operators joint
venturer status would not alone entitle Operatoithé benefits of the West of England
policy. The West of England policy provides protectand indemnity insurance to, inter
alia, Ryan Walsh "and/or all subsidiaries and/@fiated and/or inter-related companies as
now or as may hereafter be constituted."[20] Without question that no Louisiana court
has considered whether Operators, even if it @rd yenturer with Ryan Walsh, is a
subsidiary, affiliated, or inter-related companyhin the meaning of the West of England
policy. The state court rulings do not foreclosest\d England's arbitration defense.

More importantly, movants' contention is beliedtbg fact that Operators' cross-claim,
attached to West of England's notice of removédgak that "defendant, [West of England]
had in full force and effect a policy of insurargreviding coverage to . . . defendant/cross-
claimant Operators, International, Inc."[21] Furthere, Operators' cross-claim states that
West of England "is obligated under its policy toypde a defense to [Operators] and is
furthermore obligated to indemnify [Operators] &y judgment entered against [Operators]
in favor of plaintiff. . . ."[22] Given these allagons and the broad language in the arbitration
clause requiring arbitration "[i]f any difference dispute shall arise ... as to the rights and
obligations of the Association [West of Englandhg& subject matter of Operators' cross-
claim clearly relates to the insurance contractaiomg the arbitration provision.[23]



Movants also contend that the arbitration agreeroeuld not conceivably affect the claims

in this case because plaintiff's direct action agfa¥West of England cannot be stayed.
Therefore, they argue that in any event the coweisgpes present in Operators' cross-claim
will ultimately be decided by this Court and anpiation between Operators and West of
England would be meaningless. The Court is uncaadnin In re Talbott Big Foot, Inc.,

887 F.2d 611 (5th Cir. 1989) and Zimmerman v. k. & Consulting, Inc., 107 F.3d 344
(5th Cir. 1997), the Fifth Circuit held that the maiatory stay provision of the Federal
Arbitration Act ("FAA"), 9 U.S.C. § 3, did not appto a personal injury claimant's direct
action against an insurer brought pursuant to thediana Direct Action statute, La. Rev.
Stat. § 22:655(B). Zimmerman, 107 F.3d at 346;Bigt, 887 F.2d at 614.[24] However, the
Big Foot court specifically held that even though FAA's mandatory stay provision did not
require such a personal injury claimant to awatahtcome of the arbitration of a coverage
dispute between an insured and an insurer beflarg & direct action, the insurer may
nevertheless be entitled to a discretionary stayH8ot, 887 F.2d at 614; see also Moses H.
Cone mem'l Hosp. v. Mercury Const. Corp., 460 1,20 n.23, 103 S. Ct. 927, 939 n.23, 74
L. Ed.2d 765 (1983)(noting that the decision ty gceedings with regard to nonparties to
the arbitration "is one left to the district courtas a matter of discretion” rather than being
required by the FAA); cf. Adams v. Georgia Gulf 89237 F.3d 538, 541 (5th Cir.
2001)(noting that if the issues to be litigatedoy non-party to the arbitration agreement are
identical to the issues to be arbitrated, suchuanstances can constitute "exceptional
circumstances" warranting the application of a gtassuant to the FAA). Based upon those
cases, this Court cannot conclude, at this stagfeeditigation, that a stay of the plaintiff's
direct action is necessarily foreclosed if ultinhathe issues raised by Operators cross-claim
are arbitrable. Moreover, even absent a staycigeivable that "whatever liability the
insurer and insured will be found to have to piés#t trial will not render the arbitration
duplicative as it will not resolve the coveragepdite between [Operators and West of
England]." Georgia Gulf, 237 F.3d at 541 (citingnfinerman, 107 F.3d at 345).

Movants acknowledge that both Operators and itgr@rsare defunct. Given this fact,
arbitration could conceivably impact plaintiff'sachs in this case. Unquestionably, the
arbitration provision could conceivably affect Ogirs' cross-claim for coverage. Movants
contend that West of England's exposure for plmtnjuries could not conceivably be
affected by any arbitration because West of Englasdres Ryan Walsh and the parties have
alleged that Ryan Walsh and Operators are joimttyysolidarily liable to plaintiff. The Court
rejects this argument because it ignores the ptigsthat only Operators is ultimately found
to be liable to plaintiff. In such a case, the &lality of insurance coverage pursuant to the
West of England policy would necessarily impacirilé's ability to recover any damages.

In sum, Operators' cross-claim for defense andwmmaky involves subject matter that "relates
to" an arbitration agreement falling under the Gantion within the meaning of 9 U.S.C. §
205. See Acme Brick Co., 855 F.Supp. at 166 (hgltat a cross-claim for indemnity
against a foreign insurer based upon an indemgityeanent relates to an arbitration clause
in the indemnity agreement for purposes of rempuasuant to § 205).[25]

lll. Removal of the Entire Case Pursuant to 28 0.8.1441(c)

West of England contends that Operators' crossdkag "separate and independent” federal
guestion claim, the existence of which permitsrdraoval of the entire case even if

plaintiff's claims are not independently removabBler the following reasons, the Court
agrees.



28 U.S.C. § 1441(c) provides:

Whenever a separate and independent claim or chastion within the jurisdiction
conferred by section 1331 of this title is joinethaone or more otherwise non-removable
claims or causes of action, the entire case magieved and the district court may
determine all issues therein, or, in its discretioay remand all matters in which State law
predominates.

As noted above, an action or proceeding fallingeuride convention is deemed to arise
under the laws and treaties of the United StatésS9C. § 203. By virtue of § 203, such a
proceeding is also within the original jurisdictioanferred by 8 1331. Roser, 2003 WL
22174282, at *3. Therefore, if Operators' crosgthaere sued upon alone, original federal
jurisdiction over that claim would exist.

A. Removal of Plaintiff's Jones Act Claim

Plaintiff's first argument is that because his 3ofet claim was brought in state court
pursuant to the "savings to suitors" clause, 28@Cl.§ 1333, that claim is not removable
pursuant to 8 1441(c) because such removal isfptetiby 28 U.S.C. § 1445(a).[26] It is
settled that as a general rule, Jones Act casesaremovable. E.g., Fields v. Pool Offshore,
Inc., 182 F.3d 353, 356 (5th Cir. 1999); BurchetCarqill, 48 F.3d 173, 175 (5th Cir.1995).
"The Jones Act, 46 U.S.C. App. 8 688, incorporgtseral provisions of the Federal
Employers' Liability Act, and the latter expresbirs removal of suits thereunder.” Id.; see
28 U.S.C. § 1445(a).

Notwithstanding the general rule, West of Englarglias that pursuant to § 1441(c),
Operators' cross-claim provides a basis upon wisicemove plaintiff's otherwise non-
removable Jones Act claim. This precise question adairessed in Roser, 2003 WL
22174282, at *2. The Roser court concluded thdaiatiff's non-removable Jones Act claim
could be removed when it was joined with a "segaaaid independent” claim within the
meaning of § 1441(c). Id., at *3. The court bagedlecision on four reasons. First, the court
noted that the Fifth Circuit has held that thewtaty bar to removal in § 1445(a) could be
waived because it is not strictly jurisdictionagéeSd. at *2 (citing Lirette v. N.L. Sperry, 820
F.2d 116, 117-18 (5th Cir. 1987)). Second, whilengpthat the question has not been
definitively resolved in this circuit, the courted authorities suggesting that the existence of
a separate and independent federal question clémmvg 1441(c) may permit the removal
of claims not independently removable becauseXt4b(a). 1d.[27] Third, the court noted
that the statutory language of § 1441(c) expligigymits removal of "otherwise non-
removable claims" when joined with a "separate iaddpendent” federal question claim.
See id. at *3. Fourth, the court reasoned thalathguage of § 1441(c), unlike the language
of § 1441(a), did not contain any limiting languayggesting that removal pursuant to 8
1441(c) was subject to removal restrictions comaim other statutes. See id.[28] The Court
finds the Roser court's analysis and reasoningupeige and concludes, as in Roser, that "if
the prerequisites to § 1441(c)'s application arge g§1&445(a) [does] not bar removal of this
action." 1d.

B. Separate and Independent

The Fifth Circuit has explained that "a federairdlas separate and independent if it involves
an obligation distinct from the nonremovable claimthe case.” State of Texas v. Walker,



142 F.3d 813, 817 (5th Cir. 1998). In the contdxhod party-claims, the Fifth Circuit has
held that "where the third-party complaint seeldemnity based on a separate obligation
owed to the defendant (such as a contractual indemioligation), there is a separate and
independent claim.” Jones v. Petty-Ray Geophys§ieasource, Inc., 954 F.2d 1061, 1066
(5th Cir. 1992); In re Wilson, 886 F.2d 93, 96 (&tin. 1989); Carl Heck Engineers v.
LaFourche Parish Police Jury, 622 F.2d 133, 136 Cit. 1980). In contrast, the Fifth Circuit
has held that a third-party claim is not separatkinadependent when it is premised on an
allegation that the third-party defendant's conauers a contributing cause of plaintiff's
injuries. See In re Wilson, 886 F.2d at 96 (citasi@mitted); see also Walker, 142 F.3d at
817 ("[A] case involving the violation of a singbeimary right or wherein a party seeks
redress for one legal wrong cannot contain separatendependent claims, despite multiple
theories of liability against multiple defendany&iting Am. Fire & Cas. Co. v. Finn, 341
U.S. 6, 13-15, 71 S. Ct. 534, 540, 95 L. Ed. 7035(0); Roser, 22174282, at *5.[29] In
addition, the Fifth Circuit has held that "a clasmot independent if it “involve[s]
substantially the same facts." Eastus v. Blue Bedlameries, L.P., 97 F.3d 100, 104 (5th
Cir. 1996) (quoting Addison v. Gulf Coast ContragtiServs., 744 F.2d 494, 500 (5th Cir.
1984))(internal quotation and citation omitted)e $¥alker, 142 F.2d at 817 (analyzing the
proof required to sustain claims in order to asséssther claims are separate and
independent).

West of England argues that Operators' cross-diaiimdefense and indemnity pursuant to the
West of England policy is a "separate and indepetidéaim within the meaning of §

1441(c) and Fifth Circuit authority. The Court aggeOperators' cross-claim for defense and
indemnity is premised on coverage pursuant to tlestWwf England insurance policy and the
obligations existing thereunder. In contrast, gi#fla claims against the co-defendants in this
case, Ryan Walsh and Operators, are based upoméuigence and/or the unseaworthy
condition of the D/B FRANK L which allegedly causplaintiff's injuries. Neither plaintiff

nor any of the co-defendants allege that West gidfd's conduct caused plaintiff's injuries.
Therefore, contrary to movants' contentions, tasednvolves more than the violation of a
"single primary right" or "redress for one legalong.” Finn, 341 U.S. at 13, 71 S. Ct. at 539-
40. Instead, whereas plaintiff's personal injugirals are premised on the violation of a
primary right of the plaintiff, "namely, the rigbt bodily safety,” id., Operators' cross-claim
seeks redress for a second and distinct legal watdegedly done to Operators, namely West
of England's failure to provide Operators with ¢k and indemnity pursuant to the
insurance policy.

Movants also argue that all of the claims in tlasecarise because of the alleged injuries
suffered by plaintiff because of Operators' andriRfialsh's alleged negligence and,
therefore, Operators' cross-claim cannot be "séparal independent” from plaintiff's
claims. Addressing a similar point, the Fifth Citaexplained:

Here, the claim for indemnity by Lafourche agaiMstryland presents a real controversy, not
unrelated to the main claim, but sufficiently indagent of it that a judgment in an action
between those two parties alone can be propertjered. Such actions can be and often are
brought in a separate suit from that filed by thginal plaintiff in the main claim. If filed in
the original suit, therefore, a claim essentiaigldng indemnity should be considered
separate and independent.

Carl Heck, 622 F.2d at 136.[30] In the present c@perators' cross-claim, inasmuch as it
seeks defense and indemnity with respect to itsrpiat liability to plaintiff, is not wholly
unrelated to plaintiff's claims. However, it is Sciently independent from plaintiff's Jones



Act and general maritime negligence claims to petha removal of the entire action
pursuant to 8 1441(c) and Fifth Circuit authoritlding that contractual indemnity claims
are "separate and independent."[31]

Contrary to movants' contention, plaintiff's claiagainst Ryan Walsh and Operators do not
involve substantially the same facts as Operatoos's-claim against West of England. If
plaintiff is to prevail on his claim pursuant tetliones Act, plaintiff will initially have to
show that "his employer's negligence is the cans&hole or in party, of his injury.”
Gautreaux v. Scurlock Marine, Inc., 107 F.3d 338 &th Cir. 1997). To prevail on his
unseaworthiness claim pursuant to the general imariaw, he will have to prove, inter alia,
"that the owner has failed to provide a vesseluoiag her equipment and crew, which is
reasonably fit and safe for the purposes for witichto be used" and prove a "causal
connection between his injury and the breach of thdt rendered the vessel unseaworthy."
Jackson v. OMI Corp., 245 F.3d 525, 528-29 (5th 2001)(citations omitted). In contrast,
for Operators to prevail on its cross-claim foretefe and indemnity against West of
England, Operators will have to show that it convéhin the terms of the policy, i.e., that it
is a subsidiary, affiliated, or interrelated comypah Ryan Walsh, a named insured pursuant
to the West of England policy. Plaintiff's and Qgters' claims "would not require proof of
substantially the same facts," Walker, 142 F.38l&, and consequently, Operators' cross-
claim is "separate and independent” from plaistiférsonal injury claims. See id.

Movants also suggest that the presence of plamtiffect actions against West of England,
brought pursuant to the Louisiana Direct Actioriig® La. Rev. Stat. 8 22:655(B), should
alter the result in this case. Movants suggestplaantiff's direct action and Operators' cross-
claim involve the same issues and, therefore, th@not be separate and independent.[32]
The Court disagrees. As noted by the Louisiana&uerCourt, "[tlhe direct action statute
does not create an independent cause of actionsighe insurer, it merely grants a
procedural right of action against the insurer e plaintiff has a substantive cause of
action against the insured." Descant v. Administabf the Tulane Educ. Fund, 639 So.2d
246, 249 (La. 1994). The basis of a direct actsotie legal liability of the insured. See id.
Therefore, notwithstanding plaintiff's direct actiagainst West, the proper focus for this
Court's analysis remains whether the federal clggon which removal is predicated, here
Operators' cross-claim for insurance coveragesapdrate and independent” from plaintiff's
personal injury claims against the original defertdai.e., Ryan Walsh and Operators. See
Walker, 142 F.3d at 817; Roser, 2003 WL 2217428%5.a

For all of the reasons stated above, the Courtladas that Operators' cross-claim is
sufficiently independent of plaintiff's personajury claims to constitute a "separate and
independent” federal claim which permits the renho¥#he entire case pursuant to 8
1441(c).

C. Timeliness of Removal

Movants contend that West of England's removal uvdsnely. Pursuant to § 205, an action
or proceeding that relates to an arbitration cldaieg under the Convention may be
removed by the defendant or defendants "at any biefere the trial thereof. . . ." Discussing
§ 205, the Fifth Circuit has distinguished the tilm@tation in 8 205 from other removal
provisions:



Under section 1441(d), a defendant may removeri\atine for cause shown," and under
section 205, a defendant may remove "at any timar®¢he trial.” Other cases may be
removed only within 30 days after the defendantirexs a pleading. See 28 U.S.C. §
1446(Db).

McDermott Intern., 944 F.2d at 1212.

Movants contend, without citation to any legal auity, that West of England's removal is
untimely because there was extensive litigatiost@tte court, including the litigation of the
exceptions of prescription and the partial sumnaglgment motions, prior to removal. They
contend that, given the litigation involved in tieesse since 1994, this action has been
"substantially” tried in state court.

In Acosta, the plaintiffs argued that the phrasg¢ ahy time before trial” meant any time
"before the resolution of any substantive issudawfor fact by the state court or even the
argument of such issues." 52 F. Supp.2d at 705AEbsta court rejected that argument
holding that ""any time before trial', as used i0.%.C. § 205, means that removal may occur
at any time before an adjudication on the merltk.The court concluded that the removal
was timely because there was "no ruling in theestatirt which has resulted in a final
determination of the plaintiffs' claims." Id. Simily, the Second Circuit has noted in dicta
that a removal will be untimely pursuant to 8 20%ew the proceedings in state court
"result[] in an adjudication of the entirety of tbhiaim that the plaintiffs tendered for
decision." LaFarge Coppee v. Venezolana De Cemge&tdsC.A., C.A., 31 F.3d 70, 72 (2d
Cir. 1994).

The Court agrees with the Acosta court's formufatbthe timing requirement in § 205. As
noted by another court, "’[n]othing could be plaitien the language of 9 U.S.C. § 205."
Acme Brick Co., 855 F. Supp. at 166 (quoting Dalketals Corp. v. Kiwa Chem. Indus. Co.,
Ltd., 442 F. Supp. 78, 81 n.1 (S.D.N.Y. 1977)).haligh certain legal issues have been
resolved in state court, movants have not ideutifiBy "ruling in the state court which has
resulted in a final determination of the plaintifftaims." Acosta, 52 F. Supp.2d at 705.
Accordingly, West of England's removal was timelyguant to § 205.

D. Waiver of the Right to Remove

T.T.C. argues that West of England has waivedgt# to remove this action pursuant to the
Convention by not invoking the arbitration clauséhwespect to its insurance coverage of
Ryan Walsh. The Court rejects this argument. Tl Eircuit has held that a waiver of a
party's right to remove an action pursuant to tbav@ntion requires an unambiguous,
explicit, and express waiver. McDermott Intern.4%42d at 1209. T.T.C. does not point to
any such waiver by West of England. T.T.C. hasiytfailed to provide any legal support
demonstrating how West of England's conduct witipeet to Ryan Walsh, an undisputed
insured pursuant to the policy, could constituterpress waiver of its right to remove this
Convention Act case with respect to Operators'ssotaim. Accordingly, the Court finds that
West of England has not waived its right to remthig action.

IV. Remand of Plaintiff's Claims
Citing Acme Brick Co., 855 F. Supp. at 167, T.Ta@gues that should the Court find that

Operators' cross-claim was properly removable,@osrt should remand the remaining
claims to state court. After asserting jurisdictpursuant to the Convention and compelling



arbitration with respect to the cross-claim invalve that case, the Acme Brick Co. court
remanded the remaining state law claims pursua281d.S.C. § 1367(c)(3). Id. Section
1367(c)(3) permits a district court to remand ckiower which it is exercising supplemental
jurisdiction when the court "has dismissed allmisiover which it has original jurisdiction.”
§ 1367. T.T.C. urges the Court to follow the outeamAcme Brick Co.

T.T.C.'s argument is unavailing because 8 1363%(z)applicable in this case. This Court has
original jurisdiction over plaintiff's Jones Actégeneral maritime claims, 28 U.S.C. § 1333,
and it also has original jurisdiction over Operat@ross-claim against West of England. 9
U.S.C. § 203; 28 U.S.C. § 1331. None of those ddiave been dismissed. Accordingly,
Acme Brick Co. is inapposite.

Accordingly, for the above and foregoing reasons,

IT IS ORDERED that the motions to remand filed em&lf of plaintiff and T.T.C. are
DENIED.

[1] Rec. Doc. Nos. 7, 10.
[2] Rec. Doc. No. 1, plaintiff's seaman's complaint

[3] There is no dispute that Ryan Walsh is insyresuant to the West of England insurance
policy.

[4] With respect to its cross-claim, T.T.C. mad®&ifar arguments in connection with the
exception of prescription filed by Ryan Walsh. Ry&alsh's exception of prescription also
claimed that plaintiff's maintenance and cure ctamere prescribed. That aspect of the
exception is not relevant to the issues presentéuig Court.

[5] Rec. Doc. No. 1, state court record, deniahmblication for supervisory writ dated
August 18, 2003.

[6] See id.
[7] Rec. Doc. No. 1, plaintiff's third supplemengald amended seaman's complaint.

[8] Rec. Doc. No. 1, Operators' answer to thirdgemental and amended seaman's
complaint and cross-claim, T II.

[9] Rec. Doc. No. 7, Ex. 1, notice of declinatidncoverage dated February 25, 2004.

[10] Rec. Doc. No. 1, Ex. A, 1994 Class | Rulesyl#s"); Ex. B, certificate of entry, No. 00-
O/7587L-1-20/02/94, issued October 6, 2003.

[11] Rules, rule 62.

[12] T.T.C., a named defendant, has not joinedhé@removal of this action. However, "if one
defendant's removal petition is premised on remievalaims “separate and independent’
from the claims brought against the other defergjaiinsent of the other defendants is not
required.” Henry v. Indep. Am. Sav. Ass'n, 857 P28, 999 (5th Cir. 1988).



[13] 9 U.S.C. § 2 provides:

A written provision in any maritime transactionacontract evidencing a transaction
involving commerce to settle by arbitration a comérsy thereafter arising out of such
contract or transaction, or the refusal to perftimemwhole or any part thereof, or an
agreement in writing to submit to arbitration amsérg controversy arising out of such a
contract, transaction, or refusal, shall be vati@yvocable, and enforceable, save upon such
grounds as exist at law or in equity for the revimraof any contract.

[14] 28 U.S.C. § 1331 provides that, "[t]he didtgourts shall have original jurisdiction of all
civil actions arising under the Constitution, lawsjreaties of the United States."

[15] Section 205, unlike other removal provisioasplicitly abrogates the well-pleaded
complaint rule in the context of cases falling unithe Convention and permits a defense
based upon an arbitration clause to serve as andtou removal. Beiser, 284 F.3d at 671;
Roser, 2003 WL 22174282 at *4.

[16] The Fifth Circuit's reasoning is consistentwsupreme Court precedent stating that,
"the absence of a valid (as opposed to arguablesecaf action does not implicate subject-
matter jurisdiction, i.e., the courts' statutoryconstitutional power to adjudicate the case."
Steel Co. v. Citizens for a Better Environment, 82S. 83, 89, 118 S.Ct. 1003, 1010, 140 L.
Ed.2d 210 (1998). Ordinarily, jurisdiction is nadfdated by the possibility that the
allegations in a pleading fail to state a claimmpdich a party could actually prevail. See
id.

[17] T.T.C. relies on Marathon Oil Co. v. RuhrgAsG., 115 F.3d 315 (5th Cir. 1997) and In
re Conoco EDC Litig., 123 F. Supp.2d 340 (W.D.L&)argue that none of the claims
present in this action relate to an arbitratioreagrent falling under the Convention. T.T.C.'s
reliance on these cases is misplaced. The Beiser eéxplicitly rejected the Marathon Oll
analytical framework for determining removal juiicttbn pursuant to 9 U.S.C. 8§ 205. Beiser,
284 F.3d at 669. Additionally, because the distatirt's decision in In re Conoco preceded
Beiser's explicit iteration of the proper jurisdictal analysis, the In re Conoco case is not
persuasive.

[18] T.T.C. questions whether Operators' crossatlaipredicated upon a "commercial
relationship” based upon its argument, outlinedwethat Operators' cross-claim and the
alleged insurance coverage provided by the WeBnhgfand policy arise not from any
relationship between Operators and West of Englantdfrom the state court's judicial
determination that Operators and Ryan Walsh wegaggd in a joint venture. The Court
rejects this argument. T.T.C. has provided no sugdpothe proposition that the relationship
between a marine protection and indemnity insundran alleged corporate insured is not
"commercial." In any event, even if there was dagto whether the West of England policy
arose out of a commercial legal relationship, amyld would have to be resolved in favor of
finding that the Convention applied. See Franciscétolt Achievement MT, 293 F.3d 270,
274-75 (5th Cir. 2002).

[19] On this point, T.T.C. also cites Bergeron vafisOcean Terminal Operations, Inc., 1999
WL 397963 (E.D.La. June 11, 1999), in which thertbeld that the plaintiffs' claims could
not be removed pursuant to § 205 because the thplaentiff was not a party to the



agreement containing the arbitration clause ant slazise was found in an agreement
between co-defendants. Id. at *1. Bergeron isrdjstishable. In that case, neither co-
defendant brought any type of cross-claim seekmgbeenefits pursuant to the contract
containing the arbitration clause. In this casdikarBergeron, Operators has, in its cross-
claim, specifically invoked the West of Englandipglas a basis for its defense and
indemnity claim. It is that claim that brings tltiase within the Convention.

[20] Rec. Doc. No. 15, West of England's oppositiemorandum, Ex. A., at 4.

[21] Rec. Doc. No. 1, Operators' answer to thirdpemental and amended seaman's
complaint and cross-claim, Il (emphasis supplied)

[22] Id., 1 Il (emphasis supplied).

[23] Movants also raise a number of arguments elevant to this Court's jurisdictional
analysis. Plaintiff devotes a substantial partisfinief to the issue of whether he can be
compelled to arbitrate his direct action againssW¥¢ England. However, there is no motion
to compel arbitration before the Court. As the Bemourt made clear, the jurisdictional
analysis does not include the question of whetharhitration agreement may ultimately be
enforced. See Beiser, 284 F.3d at 673-74 (explididapproving conflating the jurisdictional
analysis with the merits of whether an arbitratagmeement can be enforced).

Likewise, T.T.C. raises a number of arguments el@vant to whether this Court has
jurisdiction over this case. For instance, T.T.Quas that pursuant to 9 U.S.C. § 201,
Convention, Article Il, 8 3, the party seeking &rion must demonstrate that the arbitration
agreement is capable of being performed. Additign@lT.C. argues that pursuant to 9
U.S.C. § 201, Convention, Article IV, § 1(b), tharty seeking recognition and enforcement
of an arbitration agreement must submit to the Cawertified copy of the agreement.
Additionally, T.T.C. argues that the arbitratioropision is null and void pursuant to
Louisiana law. All of these arguments bear on tiienate merits of whether the arbitration
agreement can be enforced. As such, these argumssdsnot be resolved to determine
whether this Court has jurisdiction.

[24] In its pleadings, plaintiff has not specifilyainvoked the Louisiana Direct Action
statute, La. Rev. Stat. § 22:655(B). However, theti@s do not dispute that plaintiff's direct
action against West of England is predicated ohstadute.

[25] T.T.C. also asserts that West of England cargroove this action because, pursuant to
8 205, only "the defendant or the defendants" neayave an action or proceeding that
relates to an arbitration agreement falling untdler@onvention. T.T.C. argues that because
Operators' cross-claim is a claim against Westgfi&d for defense and indemnity, West of
England should be considered a third-party defendaiCarnigal v. Karteria Shipping, Ltd.,
108 F. Supp.2d 651, 654-55 (E.D.La. 2000), thetdoeld that a third-party defendant could
not remove a case pursuant to 8 205 when the plarg-claim did not constitute a "separate
and independent” claim within the meaning of 28.0.$ 1441(c). Id. Carnigal is
inapposite. West of England is a direct defendgntittue of plaintiff's direct actions against
it. Moreover, as explained below, Operators' ciasn against West of England is a
"separate and independent” claim within 8 144Hq)l, therefore, even if West of England
was considered a third-party defendant, West otdfragproperly removed this action. See
id. at 655 (noting that Fifth Circuit law permitghard-party defendant to remove an entire



case pursuant to 8 1441(c) when the third-partyncia based upon separate contractual
obligation found in an independent agreement).

[26] 28 U.S.C. § 1333(1) provides that "[t]he didtcourts shall have original jurisdiction,
exclusive of the courts of the States, of . . nyajivil case of admiralty or maritime
jurisdiction, saving to suitors in all cases alk@tremedies to which they are otherwise
entitled.”

28 U.S.C. § 1445(a) provides, "[a] civil actionany State court . . . arising under [the
Federal Employer's Liability Act] . . . may not tEmoved. . . ."

[27] The court cited the following authorities: Atado v. Southern Pacific Transp. Co., 199
F.3d 762, 765 (5th Cir. 1999) (stating, in dictaFELA claim ... may not be removed unless
it is joined with separate and independent claimes avhich the federal courts exercise
exclusive jurisdiction"); Hopkins v. Dolphin Titdnt'l, Inc., 976 F.2d 924, 926 n. 14 (5th
Cir. 1992) (pretermitting consideration of the paial conflict between § 1445(a) and §
1441(c) because the court was without appellatedigtion); In re Dutile, 935 F.2d 61, 62
(5th Cir.1991) (concluding the court "need not tesdhe potential conflict between §
1445(a) and 8§ 1441(c) because of lack of jurisoincd; Addison v. Gulf Coast Contracting
Servs., 744 F.2d 494, 498-501 (5th Cir.1984) (surgroalendar) (suggesting that some
claims joined with a Jones Act claim may be suéintly "separate and independent” to
warrant removal under 8 1441(c)); Pouchie v. Bldekvk Shipping Enters., 1995 WL
520044, *1 (E.D.La.) (a "Jones Act claim might benovable when joined with a separate
and independent claim" under § 1441(c)); lwag vis€eéCompania Maritima, S.A., 882
F.Supp. 597, 604-05 (S.D.Tex. 1995) (joinder ofreamovable claim, such as a Jones Act
claim, with a removable federal claim subjectsrergiction to removal under § 1441(c)).
Roser, 2003 WL 22174282, at *2.

[28] The Roser court noted that 8§ 1441(a), whichmits removal generally, contains the
phrase, "[e]xcept as otherwise expressly provideddi of Congress.” See 2003 WL
22174282, at *3.

[29] Although the bulk of Fifth Circuit cases pertiag to removal based upon a "separate
and independent” claim involve third-party clairtige Fifth Circuit has not restricted the
application of § 1441(c) to third-party claims. S&alker, 142 F.3d at 816-818 (holding that
impleaded counter-defendants could remove a casslhgpon a "separate and independent”
counterclaim filed against them by the defenddntpcme Brick Co., the district court

stated that based upon the rationale of Fifth @ijausprudence, "there is no reason to
distinguish between a third-party claim and a ci@asn” and it held that although the cross-
claimant's "cross-claim for indemnity is relatedttee plaintiff's] claims, it constitutes a
separate and independent claim under applicaltle Eifcuit authority." 855 F.Supp. at 165.

[30] Addressing a similar point, the Roser couas@ned:

By their very nature, third party indemnity claimscessarily are dependent on liability being
established on the underlying claim. Although faig might seem to suggest that third party
indemnity claims never can be "separate and indbgeh for purposes of § 1441(c), see,
e.g., Moore v. United Servs. Auto. Ass'n, 819 FL@d, 104 (5th Cir. 1987) (bad faith claim
was not "independent” because it was contingemtstablishing liability under the insurance
policy), the Fifth Circuit has confirmed the comyréo be true.



Roser, 2003 WL 22174282, at *5; see also Walke2,A.&8d at 817 (reasoning that plaintiff's
claim against the defendant seeking redress fegedl failure to remit professional fees to
plaintiff implicates a distinct legal wrong fromféadant's counterclaim against impleaded
counter-defendants for alleged wrongful terminatiotwithstanding that the alleged wrongs
had a factual connection). Based upon the reasamiHgck and Roser, T.T.C.'s related
argument that a cross-claim asserted pursuantdtoREeCiv. P. 13(g) that arises out of the
same transaction or occurrence as the plaintiiismccannot be "separate and independent”
for purposes of § 1441(c) is unpersuasive.

[31] Movants reliance on Bender v. Alfa Ins. Coifb4 F.Supp. 95, 97 (S.D.Miss. 1990) and
Anderson v. Transamerica Specialty Ins. Co., 8&upp. 903, 905 (S.D.Tex. 1992), is
misplaced. In Bender, the court held that a thdypclaim did not permit removal of the
entire case pursuant to § 1441(c) because "[tjin@-garty complaint in the case at bar does
not aver a contractual basis for indemnity. Rathed)eges only that the third-party
defendant's acts, and not the acts of the defeftkiatitparty plaintiff, are the true cause of
the plaintiffs' injuries.” 754 F. Supp. at 97. Likee, the Anderson court held that a third-
party claim was not separate and independent becdija short, Defendants' third-party
claim is that [the third-party defendant's] actieasised Plaintiff's injuries." 804 F. Supp. at
905.

[32] The Court emphasizes that the question of drgblaintiff's direct action against West

of England is separate and independent from Opstatmss-claim is a different question
from whether plaintiff's direct action is separatel independent from plaintiff's claims
against Ryan Walsh and Operators. Because the Ganetudes that Operators' cross-claim
is separate and independent, thereby permittingetheval of the entire case, the Court does
not reach the question of whether plaintiff's dir@ction is separate and independent from his
personal injury claims.
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