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This is an appeal brought by individual and corpmdefendants who, the District Court
found, swindled two large corporations out of waler $2 billion.[1] On appeal, defendants
contend that the District Court lacked jurisdictmver this case and the parties to it on
multiple grounds. They argue first that the Dist@ourt erred in denying their motion to
compel arbitration. In the alternative, and assigntine case was not arbitrable, they claim
that the District Court lacked jurisdiction to carad a trial while an appeal was pending in
this Court from the District Court's denial of theotion to compel arbitration; that the
District Court abused its discretion by decidingeitied questions of lllinois law after all the
federal claims were dismissed; and that the llfradaims brought by plaintiffs were not ripe
for adjudication. Most defendants also claim that District Court lacked personal
jurisdiction over them.



Defendants also challenge some of the remediesseapoy the District Court after a trial in
which they did not participate. Plaintiffs, in tugross-appeal on one issue, arguing that the
District Court abused its discretion when it dertiegir motion to reinstate RICO claims that
were previously dismissed at the behest of thisrtCou

For the reasons stated below, we reject each ehdahts' challenges to the District Court's
jurisdiction over this action, and we dismiss thess-appeal as meritless. However, we
vacate the judgment of the District Court to theeakthat it (a) imposed a constructive trust,
for the benefit of Motorola Credit Corporation, 066% of the stock of a company
controlled by defendants; (b) permitted plainttfisenforce their judgment against 130
nonparties to this litigation; and (c) awarded pisreidamages to Motorola Credit
Corporation in the amount of $2,132,896,905.66.ikgavacated the first two remedies on
the principal ground that the District Court didt meake sufficiently specific findings to
support them, we remand for proceedings consistghtthis opinion. We also direct the
District Court to reconsider its punitive damageaedy which was inconsistent with due
process requirements of the Constitution and likiaw.

|. FACTUAL BACKGROUND

The following facts are drawn principally from oQourt's previous opinion in this case,
Motorola Credit Corp. v. Uzan, 322 F.3d 130 (2d.Z003) ("Uzan I"), and from the District
Court's opinion, Motorola Credit Corp. v. Uzan, H&upp.2d 481 (S.D.N.Y.2003) ("Uzan
[I"). Plaintiff Motorola Credit Corporation ("Motaia") is the financing affiliate of Motorola,
Inc., which manufactures and services cellularcti@munications systems. Plaintiff Nokia
Corporation ("Nokia") is another major telecommuations manufacturer. The individual
defendants are members and a 43 close associhie drzan family of Turkey, which
controls, inter alia, companies called Telsim anan@li Telefon. Neither Telsim nor Rumeli
Telefon is a party to this action. The Uzans almatiml companies called Standart
Telekomunikasyon Bilgisayar Hizmetleri A.S. ("StanidTelekom™), Unikom lletism
Hizmetleri Pazarlama A.S., and Standart PazarlarBa Fhese companies are defendants in
this action.

In 1998, Motorola lent Telsim $360 million to puese cellular infrastructure and equipment
from Motorola Ltd. (a separate entity), and $200iam to enable Telsim to acquire a 25-
year nationwide cellular license for Turkey. Aslat#ral, Rumeli Telefon, which then owned
approximately 73.5% of Telsim, pledged 51% of Tralsioutstanding shares. In subsequent
years, Motorola provided significant additionaldircing—eventually totaling approximately
$2 billion—and the collateral pledged by Rumeliéfeh as security for the loan was
increased to 66% of Telsim's outstanding sharesh BBMotorola's relevant agreements (the
"Motorola Agreements") provides that it "shall bm/grned by and interpreted in accordance
with the internal laws (without regard to the lasionflicts) of Switzerland,” and that the
parties agree to arbitrate any dispute that "ahsesunder, or under any document or
agreement delivered in connection herewith," beéotieree-person arbitration panel in
Switzerland in accordance with the Internationddikation Rules of the Zurich Chamber of
Commerce. Uzan Il, 274 F.Supp.2d at 507.

Also in 1998, Nokia entered into a smaller but amarrangement with Telsim and Rumeli
Telefon. The initial loan was extended by ABN-AMRBank N.V., on behalf of Nokia and
backed by the credit of Nokia. As security, Run@iefon pledged 5% of Telsim's



outstanding shares. In subsequent years, Nokiagateadditional financing to Telsim,
approximately $800 million in all, and Rumeli Tedafincreased the pledged interest to 7.5%
of Telsim's outstanding shares. Each of the releagreements (the "Nokia Agreements")
provides that it "shall be governed by, and shaltbnstrued in accordance with Swiss law,"
Uzan |, 322 F.3d at 133, and that the parties agreebitrate all disputes "arising between
the Parties out of or in connection with this Agrnemt" before a three-member arbitration
panel in Switzerland in accordance with the Inteomal Arbitration Rules of the Zurich
Chamber of Commerce, Uzan Il, 274 F.Supp.2d at 6d8hese loans from Motorola and
Nokia, Telsim has repaid approximately $200 millgince 1998, and only $5 million since
mid-2000.

The District Court found that the defendants mad®erous false statements designed to
induce Motorola and Nokia to extend the loanssiesn this case. These false statements
included, inter alia, "material false statementgrding the business practices and finances
of Telsim, the value and security of the collatetta¢ uses to which prior loan proceeds had
been put, the status of other financing for Teldhm, existence and value of offers to
purchase part or all of Telsim, and the statusegotiations with third parties” to sell control
of Telsim. Id. at 577.

The District Court also found that, at a speciarsholders meeting of Telsim convened on
April 24, 2001, the defendants substantially ddiutiee value of the collateral pledged to
Motorola and Nokia. At the meeting, the shareh@depled the number of outstanding
Telsim shares. Although current shareholders wioedeed preemption rights to purchase
the newly issued shares, Rumeli Telefon (the largigareholder) waived these rights. The
Telsim shareholders then transferred 44 Rumelifdiele waived preemption rights to
defendant Standart Telekom (another Uzan-contraiedpany), which exercised those
rights. As a result of this transfer, Standart Kefa raised its stake in Telsim from 0.32% to
66.48%, while Rumeli Telefon's holding (all of whibad been pledged to Motorola and
Nokia) was reduced from 73.63% to 24.54%.

On January 4, 2002, the Uzans staged another rgedtifelsim shareholders. At that
meeting, the defendants passed a resolution teatect privileged "Class A" shares, held by
the Uzans, that were unencumbered by any pledigyltorola or Nokia, and that gave Class
A shareholders the authority to elect four of Tralsifive directors. Under Turkish law, these
changes became effective when the resolution wigsrégistered in May 2002.

The District Court found that, in addition to dihg and destroying the plaintiffs’ collateral,
defendants filed false criminal charges againshpfés' senior executives, claiming that the
executives engaged in "explicit and armed thre#d[&]ll," blackmail, and kidnap members
of the Uzan family. These charges were later diseaidy the Turkish criminal court on the
ground that they lacked a factual basis.

The District Court's extensive findings are laid wuits meticulous 173-page opinion
granting a judgment to Motorola and Nokia totalingre than $4 billion. For the purposes of
this appeal, however, these detailed findings aréhle most part irrelevant because the
appeal is based principally on challenges to tretridt Court's jurisdiction over these
actions.

Il. PROCEDURAL HISTORY



A. Proceedings Before Final Judgment

In their complaint filed in January 2002, Motoralad Nokia alleged violations of RICO
(Counts I-1V), lllinois state law (Counts V-VII, XIthe Computer Fraud and Abuse Act, 18
U.S.C. § 1030(a)(4) (Count VIII), and the Electm@iommunications Privacy Act, 18 U.S.C.
88 2511(1)(a), 2701(a)(2) (Counts 1X-X). MotoroladaNokia also asked the District Court
to impose a constructive trust over the stake isifeimproperly acquired by Standart
Telekom. In March 2002, defendants moved to dismhiscomplaint and to compel
arbitration. Plaintiffs, in turn, sought prelimiyanjunctive relief including, inter alia, the
attachment of certain New York properties and tgodit in the District Court's registry of
the Telsim shares pledged as collateral.

On or about April 19, 2002, while the District Cowas considering plaintiffs' request for a
preliminary injunction, the defendants obtainec&hinjunctions from Turkish courts. These
injunctions purported to prohibit the transfer @igim stock outside Turkey.

On May 9, 2002, following a six-day evidentiary heg, the District Court granted

plaintiffs’ motion for a preliminary injunction, wdh directed the defendants "to deposit into
the [District Court's] registry ... the shares wick of Telsim ... held by defendant Standart
[Telekom] ... and issued to Standart [Telekom] gk meeting of Telsim shareholders on
April 24, 2001, comprising at least 73.5% of thargls of Telsim stock currently
outstanding.” The injunction also prohibited defamis from further diluting the pledged
collateral. In violation of the injunction, defemda, who had claimed that the case should
proceed in arbitration, did not deposit the redei$ielsim shares in the registry of the District
Court. Indeed, the very day after the injunctiors\eatered, defendants, in further
contravention of the 45 District Court's order, @glled the voting rights of the plaintiffs’
collateral.[2]

On May 21, 2002, the District Court issued an apirstating its reasons for entering a
preliminary injunction. Motorola Credit Corp. v. bk, 202 F.Supp.2d 239 (S.D.N.Y.2002).
In that opinion, the District Court concluded, inédia, that "the arbitration provisions of the
Telsim contracts are a total irrelevancy" becahseardividual defendants, rather than
Telsim, were the real parties in interest in tlusaa. 1d. at 251.

On May 22, 2002, defendants appealed the Distoctrts preliminary injunction. The
appeal was assigned docket number 02-7566 in thistCand our Court set an expedited
briefing schedule. However, proceedings in thergis€Court were not stayed pending
resolution of the appeal, and the District Courvetbthe case forward at a brisk pace. On
August 22, 2002, the District Court held defendamtsivil contempt and imposed a $31,000
fine on them. On September 30, 2002, the Distrauir€(1) formally denied defendants'
motion to compel arbitration, having already stéateat the arbitration provisions at issue
were not relevant or applicable; and (2) enjoitexidefendants from pursuing pending Swiss
arbitrations involving Telsim and Motorola.[3] Orctober 15, 2002, the District Court filed
a Memorandum Order setting out more fully the béseis September 30 Order.[4] The
District Court then refused to stay its proceedipgsding appeal of the denial of arbitration,
reasoning that "none of the moving defendantsparty to the arbitrations in question” and,
therefore, "the appeal is frivolous." See MotorGladit Corp. v. Uzan, No. 02 CIV 666,
2002 WL 31426202, at *1 (S.D.N.Y. Oct.29, 2002). October 30, 2002, defendants
appealed from the District Court's September 3Oatid October 15 Memorandum Order,
and their appeal was assigned docket number 02i630% Court.



On November 27, 2002, a Turkish court issued yettaar injunction, this one purporting to
enjoin plaintiffs and the District Court itself froproceeding. On January 6, 2003, the
District Court enjoined defendants from proceedinitp the Turkish action and ordered them
to take all steps necessary to dissolve the Tuikjsimctions. On January 17, 2003,
defendants arranged for 36 Telsim employees tdroé another injunction from the
Turkish court purporting to stay all proceedingaiagt the Uzans worldwide. Both the
November 27, 2002 injunction and the 46 January@®@3 injunction have since been lifted
by Turkish courts.

Beginning February 10, 2003 and continuing throbghruary 19, 2003, the District Court
conducted a bench trial on the merits of plaintidfaims, while the appeals in docket
numbers 02-7566 and 02-9302 were pending in ourtCBuior to trial, defendants issued
several subpoenas and served document requestsbtaited more than 96,000 pages of
documents from Motorola and Nokia. At the same tiheevever, defendants refused to
appear for depositions, in violation of multipleucborders. Moreover, shortly before the trial
began, defendants informed the District Court thatause it lacked jurisdiction over the
actions ever since the notice of appeal from theedeber 30, 2002 order was filed, they
would not appear, present evidence, or examinesssies at trial.

On March 7, 2003, in Uzan |, a unanimous opinioa,censolidated the cases bearing docket
numbers 02-7566 and 02-9302, and left intact tie&rpmary injunction entered by the
District Court. See Motorola Credit Corp. v. Uz8&2 F.3d 130, 137 (2d Cir.2003).
However, we also concluded that, under First Natide Bank v. Gelt Funding Corp., 27
F.3d 763, 768 (2d Cir.1994), plaintiffs lacked staty standing to bring their RICO claims
because those claims were unripe. Uzan |, 322 &.3285. In First Nationwide, our Court
explained that "a cause of action does not acanderuRICO until the amount of damages
becomes clear and definite,” First Nationwide, 23dFat 768, and, furthermore, that the
"clear and definite” amount of damages suffered Bgcured creditor who is fraudulently
induced to make a loan "cannot be established iingifinally determined whether the
collateral is insufficient to make the plaintiff wie, and if so, by how much." Id. Although
we acknowledged in Uzan | that the corporate boerafelsim) is not a defendant in the
present case, we concluded that, just as a crsdR&CO claims against a borrower would be
abated to the extent that the creditor succesdhilbclosed on collateral, so too would
Motorola and Nokia's claims against the Uzans aedcorporate defendants they control.
See Uzan |, 322 F.3d at 136. Accordingly, we deddhe District Court to dismiss the RICO
claims for lack of statutory standing, and remantthedcase to the District Court to revisit the
guestion of whether to exercise supplemental jigigoh over the lenders' remaining claims.

B. Final Judgment

On July 31, 2003, after additional briefing relgtio our Court's decision in Uzan I, the
District Court filed a 173-page Opinion and Ordddi@essing numerous jurisdictional issues
as well as the merits of the plaintiffs’ claims.

With respect to jurisdiction, the District Couriagited the plaintiffs' motion requesting that
the Court retain supplemental jurisdiction over ltheois fraud claims. The Court also
concluded that, in contrast to the RICO claims,dlaegms under lllinois law alleging
common law fraud and civil conspiracy were ripeddjudication. Finally, the Court
concluded that it did not have jurisdiction overtglmla's remaining federal claims (under



the Computer Fraud and Abuse Act and the Electr@oimmunications Privacy Act) because
Motorola Credit Corporation had not shown that igther than its corporate parent—was the
injured party.

Having asserted jurisdiction over the state launtsaafter our decision that the RICO claims
were unripe and its own decision that it had nisgliction over the remaining federal claims
in the complaint, the District Court proceeded tee extensive 47 findings of fact
concerning the Uzans' conduct toward the plaintiffee key findings were that the
defendants, in order to induce Motorola and No&iaxtend the loans at issue, made
numerous false representations, including mattisé statements regarding the business
practices and finances of Telsim, the value andrggf the collateral, the status of other
financing for Telsim, the existence and value déxs to purchase part or all of Telsim, and
the status of negotiations with third parties. Bean I, 274 F.Supp.2d at 511-74.

Based on its findings of fact, the District Couetermined that (1) it had personal jurisdiction
over the defendants; (2) the defendants had coeshittmmon law fraud, promissory fraud,
and civil conspiracy under lllinois law; and (3) Moola and Nokia were entitled to a
constructive trust over the functional equivaleih?®.5% of Telsim—Motorola to around
66% of the company, and Nokia to the rest.

The District Court proceeded to award compensatangages to Motorola equal to the full
amount of its loans to defendants plus prejudgnmeatest ($2,132,896,905.66), as well as
punitive damages to Motorola equal to the same am@&2,132,896,905.66). Pursuant to its
imposition of liability based on plaintiffs’ congttive-trust claim, the Court also granted
both Motorola and Nokia equitable ownership of irelshares that are the functional
equivalent of the original collateral, and ordedefiendants to convey those shares to the
registry of the Court. Notably, the Court deterndiraéso that plaintiffs could collect their
judgments from any of the more than 130 corporatiies that it found were controlled by
the Uzans, despite the fact that those entitiesatrearties to this litigation.[5]

Finally, in its July 21, 2003 Opinion and Ordere tistrict Court entered several additional
contempt sanctions. First, it provided that, siNo&ia's only meaningful remedy was the
constructive trust over the Telsim shares, if thels@res were not handed over to the court
registry within a week of the entry of judgmento#rer judgment would be entered in
Nokia's favor requiring defendants to pay two tirttesoutstanding loans to Nokia plus
interest (for a total of $853,707,639.13). Secdratause of their contempt of the Court's
prior orders, Judge Rakoff ordered the individugfeddants arrested if they entered the
United States.

Final judgment was entered against defendants gugtul, 2003. On August 8, 2003, the
District Court denied the defendants' motion fetay of execution of the judgment.
Motorola Credit Corp. v. Uzan, 275 F.Supp.2d 51®(8.Y.2003). However, the Court
ruled that it would grant a stay conditioned oragipl bond of $1 billion. See id. at 524-25.
Defendants did not, and have not to this day, puhe bond.

C. Proceedings in this Court
Within days of the entry of final judgment in thésBict Court, defendants filed notices of

appeal in this Court, along with an emergency nmofa a stay of execution and a motion to
expedite the appeal. On Tuesday, August 15, 2Q@RjeJCabranes, hearing the emergency



motions, issued an interim stay of execution utiotions panel could fully consider 48 the
motion for a stay at the beginning of this Coutilggyust 2003 Term. Plaintiffs then filed a
motion to dismiss the appeals pursuant to theifiggdisentittement doctrine.

On September 26, 2003, a motions panel of this tGmiered an order dismissing the
individual defendants' appeal under the fugitiveedtitliement doctrine, and denying as moot
the individual defendants' motion for a stay. Thations panel also vacated the District
Court's judgment against the corporate defendantsyemanded the case "so that the district
court may determine whether the corporate defesdaete alter-egos of individual
defendants.” On October 3, 2003, the individuaéddénts filed a petition for rehearing and
rehearing in banc of the panel's September 26, 808. They also withdrew their initial

stay motion, and filed a new motion for a stay.Fabruary 6, 2004, the motions panel issued
an order denying both the motion for reconsiderasind the motion for a stay.

On April 16, 2004, the motions panel entered ar(tl) vacating the orders entered on
September 26, 2003 and February 6, 2004, and idigeitiat the matter be referred to a
merits panel in the normal course; (2) referring itiotion for a stay to the merits panel; and
(3) reinstating the emergency stay entered in AUB083 "until the merits panel reaches a
decision on the motion for a stay or on the mér@ May 7, 2004, the motions panel
denied a motion brought by plaintiffs to vacate skay, but granted their motion for an
expedited appeal.[6]

We heard oral argument on the merits on June ZBl.8fter receiving supplemental

briefing from the parties addressing, inter aleyesal questions of Swiss law that bear on the
arbitration-related issues presented for our c@mattbn, we entered an order on August 11,
2004 altering the stay of the judgment that hadbe@lace since April 16, 2004. That order
provided:

The stay of the District Court's judgment in faedMotorola Credit Corporation is hereby
lifted, except insofar as the District Court (1)iosed a constructive trust over Telsim shares
for Motorola's benefit, (2) awarded Motorola thensof $2,132,896,905.66 in punitive
damages, and (3) allowed Motorola to collect ittgyment from parties other than the
defendants. The stay of the District Court's judgie favor of Nokia is hereby lifted,

except insofar as the District Court allowed Nakiaollect from parties other than the
defendants if the defendants do not transfer theisdge Telsim shares to the registry of the
District Court.

Motorola Credit Corp. v. Uzan, No. 03-7792(L), Ordé Aug. 11, 2004.

Having broadly recounted the almost Dickensianomysof this case, we now turn to the
merits of the individual and corporate defendaaypgeals.[7]

49 [Il. JURISDICTION

On appeal, defendants do not challenge the Digacirt's findings of fact, nor do they
contest the legal conclusions regarding the subgeaissues of liability that follow from
those findings. Instead, they put forward an agfaghallenges to the District Court's
jurisdiction over this case and the parties t§gecifically, they argue that the District Court
(a) erred in denying defendants' motion to compatration; (b) lost jurisdiction to proceed
after defendants filed a notice of appeal fromDisrict Court's denial of their motion to
compel arbitration; (c) abused its discretion whexxercised supplemental jurisdiction over



exclusively non-federal claims based on considenatof efficiency and fairness to litigants;
(d) erred when it concluded that plaintiffs' claimere ripe for adjudication under Illinois

law; and (e) lacked personal jurisdiction over nafghe various defendants. For the reasons
stated below, we reject each of these arguments.

A. Compelling Arbitration

Defendants claim that the District Court erred@mying their motion to compel arbitration.
Reviewing this claim de novo, see Genesco, Int. Kakiuchi & Co., 815 F.2d 840, 846 (2d
Cir.1987), we conclude that the District Court eatly held that defendants, who were not
parties to any agreement to arbitrate with plamitiéould not compel plaintiffs to arbitrate.

Defendants sought to compel arbitration under QCL.§ 206, part of Chapter 2 of the
Federal Arbitration Act ("FAA"), 9 U.S.C. § 201 &#q. Chapter 2 of the FAA, which
implements the Convention on the Recognition anfdifEament of Foreign Arbitral Awards,
June 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 3" York Convention"), applies to an
arbitration agreement, like the Agreements at is&re, that is commercial and that is not
"entirely between citizens of the United StatesUJ.8.C. § 202. Section 206 provides that
"[a] court having jurisdiction under this chapteaydirect that arbitration be held in
accordance with the agreement at any place thpreinded for...." 9 U.S.C. § 206. To
determine whether to compel arbitration pursuar@dotion 206, courts inquire "whether the
parties agreed to arbitrate, and, if so, whethestiope of that agreement encompasses the
asserted claims." David L. Threlkeld & Co. v. Mégakellschaft Ltd., 923 F.2d 245, 249 (2d
Cir.1991).

In this case, the parties did not agree to arkitfaefendants invoke the arbitration clauses in
the Motorola Agreements and the Nokia Agreemeatstich Telsim and Rumeli—but not
any of the defendants—were signatories. Defendsegk to compel arbitration under two
theories. First, they contend that the doctrinestbppel prevents plaintiffs from resisting
arbitration. See, e.g., Choctaw Generation Ltchip'8. Am. Home Assurance Co., 271 F.3d
403, 404 (2d Cir.2001) (holding that a signatorgmoarbitration agreement was "estopped
from avoiding arbitration with a non-signatory “whike issues the nonsignatory is seeking
to resolve in arbitration are intertwined with tigreement that the estopped party has
signed™ (quoting Smith/Enron Cogeneration Ltdhip'y. Smith Cogeneration Int'l, Inc., 198
F.3d 88, 98 (2d Cir.1999))). Second, they arguedhzarty that signs an arbitration
agreement with a corporation is also bound to i&teitwith that corporation's agents. See
Campaniello Imports, Ltd. v. Saporiti Italia, S.p.A17 F.3d 655, 668 (2d Cir.1997)
("Courts in this and other circuits consistentiwh 50 held that employees or disclosed
agents of an entity that is a party to an arbtraigreement are protected by that
agreement.” (quoting Roby v. Corp. of Lloyd's, 998d 1353, 1360 (2d Cir.1993))).

Defendants did not raise in the District Court tlsgicond argument, based on Campaniello
Imports, and so that Court only addressed theapgstl argument. The Court held that
estoppel did not apply here because "the verydailegs of the Complaint, let alone the
overwhelming evidence now adduced in their supglooiv that this is not a case of trying to
plead-around an agreement to arbitrate but ratheéirectly suing the real culprits, the Uzans,
who simply used Telsim as a front to commit théansfraud.” Uzan 1l, 274 F.Supp.2d at
505. The Court also held that estoppel, an eqe@tdbttrine, was unavailable to defendants
based on their misconduct both prior to and duttglitigation, which left them with

unclean hands. See id. Finally, Judge Rakoff olesktivat the agreements at issue contained



Swiss choice-of-law clauses, and that Swiss lavictist enforces privity of contract and
generally prohibits nonparties from seeking to kegontractual terms on their behalf.” 1d.
at 506. Without addressing whether the choice-wfdluses were an independent basis for
denying arbitration, he stated that those clausasforce[d] the appropriateness” of denying
equitable relief to defendants.[8] Id.

Plaintiffs argue that we need not address the &daw theories advanced by defendants
under which a nonsignatory to an arbitration agesgmmay compel a signatory to arbitrate.
They assert that Swiss law governs the issue othehelefendants may invoke the
arbitration clauses and that, under Swiss law,nikfiets may not. Defendants respond that
federal law controls issues of arbitrability, ahdttin any event, Swiss law would permit
them to obtain arbitration.

1. Choice of Law

Defendants moved to compel arbitration under Se@@6, which permits a court to order
that arbitration be held "in accordance with theeagient.” 9 U.S.C. § 206. The agreements
at issue here recite that they will be governe®wyss law. See Uzan Il, 274 F.Supp.2d at
506.

We have applied a choice-of-law clause to determinieh laws govern the validity of an
agreement to arbitrate. See Sphere Drake InsyLtdlarendon Nat'l Ins. Co., 263 F.3d 26,
32 n. 3 (2d Cir.2001). In Sphere Drake, we apphNedv York and New Jersey choice-of-law
clauses to one party's claim that it was not bdundn arbitration agreement that its agent
had signed while purportedly acting outside thepsoaf agency. See id.; see also
Restatement (Second) of Conflicts of Laws § 21§ {3 {providing that the rules of conflicts
of law apply to "[t]he validity of an arbitratiorgeeement, and the rights created thereby").
More generally, a choice-of-law clause in a cortveit apply to disputes about the existence
or validity of that contract. See, e.g., Int'l Miaks & Res., S.A. v. Pappas, 96 F.3d 586, 592
(2d Cir.1996) (applying an English choice-of-lawuse to an issue of contract formation).

Defendants claim that a choice-of-law clause datgjavern questions of contract 51
validity where the ultimate issue is one of arliotlisy. They rely principally on decisions that
apply federal law to the question of arbitrabilityspite the presence of a choice-of-law
clause designating another forum's laws. See,@agnpaniello Imports, 117 F.3d at 659,
668-69 (applying federal law to an arbitration gain a contract containing an Italian
choice-of-law clause, without discussing Italiaw)aHowever, these authorities do not hold
that a court must set aside a choice-of-law clausetermining arbitrability; instead, they
appear to be cases where neither party raisectheezof-law issue. See, e.g., Smith/Enron
Cogeneration Ltd. P'ship v. Smith Congeneratiot, linic., 198 F.3d 88, 96 (2d Cir.1999)
("While the language [of the agreement] might fydboking to Texas law ..., neither party
argued that it applied. Thus, we will apply the pod federal law under the FAA.").

Defendants also argue that applying federal latheédanterpretation of arbitration agreements
is required to further the purposes of the FAA andreate a uniform body of federal law on
arbitrability. Their uniformity argument has sonoede where the parties have not selected
the governing law. But where the parties have anéise governing body of law, honoring
their choice is necessary to ensure uniform ineggtion and enforcement of that agreement
and to avoid forum shopping. This is especiallytofi contracts between transnational
parties, where applying the parties’ choice ofithe only way to ensure uniform



application of arbitration clauses within the numes countries that have signed the New
York Convention. Furthermore, respecting the parthoice of law is fully consistent with

the purposes of the FAA. Cf. Volt Info. Scis., IncBd. of Trustees, 489 U.S. 468, 479, 109
S.Ct. 1248, 103 L.Ed.2d 488 (1989) ("Where, as,itbeeparties have agreed to abide by
[California] rules of arbitration, enforcing thosgées according to the terms of the agreement
is fully consistent with the goals of the FAA ).."

In short, if defendants wish to invoke the arbitntclauses in the agreements at issue, they
must also accept the Swiss choice-of-law clausssgibvern those agreements.

2. Swiss Law

After oral argument, we requested supplementafibgdrom the parties on various points of
Swiss law and invited the parties to submit stat@s&om experts. Plaintiffs submitted a
Joint Declaration of Dr. Pierre Karrer, Dr. Franellérhals, and Dr. Beat Denzler (the
"Karrer Declaration™), while defendants submittedAdfidavit of Dr. Phillipe Schweizer (the
"Schweizer Affidavit"). All of these experts argghly credentialed Swiss lawyers who have
substantial experience with arbitration law.

Having reviewed these statements and their supgpatithorities, we conclude that under
Swiss law, defendants, as nonsignatories to theeaggnts, may not invoke the arbitration
clauses contained in those agreements.

The Karrer Declaration, submitted by plaintiffsnctudes that under Swiss law, "a director,
shareholder or employee of Telsim, or any othedtparty, would not be permitted to invoke
the arbitration clause in the Finance Agreememtarfer Decl. { 16. Plaintiffs' experts admit
that there are exceptions to this doctrine: whieeenbnsignatory is a successor in interest to a
signatory, id. 1 18-20, or where the nonsignai®ryilling to arbitrate. Id.  21. They cite a
decision of the Swiss Federal Tribunal (the higleesirt in Switzerland), which provides, in
relevant part:

52 [I]n principle an arbitration clause is bindiogly on those parties which have entered into
a contractual agreement to submit to arbitratiametiver directly or indirectly through their
representatives. Exceptions to this rule ariseages of legal succession, retroactive approval
of an arbitration clause or attempts to piercecthrporate veil of a legal entity in the case of
abusive objections to the clause.

See Swiss Federal Tribunal, decision of May 19,32@C.40/2003, No. 4.1, appended to
Karrer Declaration.[9]

Plaintiffs’ experts state that "[t]here is no Swasghority where a Non-Signatory has even
tried to compel/invoke arbitration against a Sigmat..." Karrer Decl. I 26. Defendants’
expert, Dr. Phillipe Schweizer, does not reach@mtrary conclusion. He reviews five
decisions of the Swiss Federal Tribunal, each atlwhddresses attempts by a signatory to
invoke an arbitration clause against a nonsignateciweizer Aff. 3-5. The rule that
emerges from these cases, and the declarationsatby the experts of both sides, is that a
nonsignatory may be required to arbitrate in certaicumstances where it acts in bad faith.
As Schweizer summarizes, "[a] person who adoptrtaio mode of behavior, which clearly
reflects his objective intentions, recognizableash by his contractual partners and by third
parties, may not, as a rule, subsequently avaitéihof the fact that the perceptions he has



created do not correspond to his true intention'dd. at 6. Schweizer describes this as "the
principle of good faith."[10] Id.

Schweizer has offered no authority in which a ngmaiory has attempted to invoke an
arbitration clause, much less succeeded in doinlylsceover, it is noteworthy that
Schweizer does not directly conclude that deferedeotild invoke the arbitration clauses in
this case. He concludes, referring to "the nonagigny natural and legal persons" here—that
is, defendants—that "it is difficult to imagine arbitral tribunal convened in Switzerland,
declining jurisdiction with regard to these samespas, supposing that they challenged the
jurisdiction of an arbitral tribunal over them."t&eeizer Aff. 5-6. In other words, a Swiss
arbitral tribunal would not decline jurisdiction @vdefendants, if defendants were to
challenge the tribunal's jurisdiction in an arlitva brought by plaintiffs.

Defendants argue that the decisions cited by Sa®mreiwhich address whether a signatory
can invoke an arbitration clause against a nonsagypa-imply that a nonsignatory can
likewise invoke an arbitration clause against aaigry. See Defs.' Supp. Br. at 22-23
(referring to the issue of whether a signatory daxdmpel a nonsignatory to arbitrate as a
"more difficult issue" than that presented herdjeSe decisions, however, do not support
defendants' conclusion. First, and rather conspisiyp defendants' expert does not draw
such a conclusion about Swiss law. Second, thenat underlying the decisions—which
Schweizer describes as "the principle of good faitioes not require plaintiffs to arbitrate
in the instant case. There is no evidence thamiiffs acted in bad faith or in any way
manifested an 53 intent to enter into a contrath e Uzans as individuals. In contrast, the
District Court's opinion is replete with findindgsat defendants repeatedly acted in bad faith.
See, e.g., Uzan I, 274 F.Supp.2d at 505 (applghegloctrine of "unclean hands" to bar
defendants from equitable relief). In these circtameses, defendants have no basis for
invoking a principle of good faith.

In sum, even accepting Schweizer's affidavit a¢ feaue, it does not materially advance
defendants' position.

We therefore conclude that under Swiss law, whmlegns the agreements at issue,
defendants, as nonsignatories, have no right tokmthose agreements. We accordingly
affirm the District Court's denial of defendant®tion to compel arbitration.[11]

B. The District Court's Jurisdiction Pending Appeal

Defendants next argue that their filing of a noti€@appeal from the District Court's order
denying their motion to compel arbitration deprivbd District Court of jurisdiction to
proceed. The District Court refused to stay theeedings, finding that defendants' appeal
was frivolous. We hold that, although defendarpeal was not frivolous, the District Court
did have jurisdiction to continue with the caseha absence of a stay from this Court.

The Supreme Court has stated that "[t]he filing otice of appeal is an event of
jurisdictional significance—it confers jurisdictian the court of appeals and divests the
district court of its control over those aspectshef case involved in the appeal.” Griggs v.
Provident Consumer Discount Co., 459 U.S. 56, 88,3.Ct. 400, 74 L.Ed.2d 225 (1982);
see also New York State Nat'l Org. for Women vrye886 F.2d 1339, 1350 (2d Cir.1989)
("[T]he filing of a notice of appeal only divestsetdistrict court of jurisdiction respecting the



guestions raised and decided in the order that sppeal.”). The issue, therefore, is whether
the trial of a case on the merits is "involved am'appeal of an order denying arbitration.

The only authority in this Circuit strongly suggethat it is not. In In re Salomon Inc.
Shareholders' Derivative Litigation, 68 F.3d 5586 %2d Cir.1995), deciding an appeal from
the denial of a motion to compel arbitration, wieised to stay the proceedings below, and
we "affirm[ed] the decision [of the district coutt proceed to trial."

54In re Salomon involved a shareholders' derivativiebrought on behalf of Salomon
Brothers against several former employees, arigorg a Treasury Bill auction scandal. See
id. at 555. The defendant employees sought to cbamp#ration under the FAA, based on
agreements they had signed with Salomon Brothengging for arbitration of any disputes
arising out of their employment. See id. The distcourt initially granted the motion and
referred the matter to the New York Stock Exchafityy SE"), the arbitral forum designated
in the arbitration agreements. See id. The NYSkewer, declined to arbitrate the dispute,
and the defendants went back to the district ceegking an order compelling arbitration,
staying trial pending arbitration, and appointindpstitute arbitrators under Section 5 of the
FAA. See id. at 555-56. The district court denileat tmotion, and the defendants appealed.

We ultimately affirmed the district court's ordemying arbitration, holding that "[b]ecause
the parties had contractually agreed that onlyNM&E could arbitrate any disputes between
them, Judge Patterson properly declined to apoibstitute arbitrators and compel
arbitration in another forum." Id. at 559. Priordior decision, however, the defendants on
two occasions asked this Court for a stay of tia¢ pending appeal, and each time we
refused. Id. at 557. We concluded that we would thsturb Judge Patterson's decision to
proceed to trial." Id. at 561.

Our decision in In re Salomon plainly contemplateat a district court has jurisdiction to
proceed with a case despite the pendency of arabfspe an order denying a motion to
compel arbitration. We approved Judge Patters@tision to deny the defendants a stay
pending appeal, and we twice denied the same teldéfendants when they moved in this
Court for a stay.

Other circuits are divided on this question. ThatNiCircuit has held that an appeal from an
order denying a motion to compel arbitration "donesdeprive the district court of
jurisdiction over other proceedings in the caseg Britton v. Co-op Banking Group, 916
F.2d 1405, 1412 (9th Cir.1990). The Court obsethatl either the district court or the court
of appeals may—but is not required to—stay the gedmgs upon determining that the
appeal presents a substantial question. Id. at &4128. In contrast, the Seventh and
Eleventh Circuits have held that a district cougtymmot proceed after the filing of a
nonfrivolous appeal from an order denying arbitnatiSee Blinco v. Green Tree Servicing,
LLC, 366 F.3d 1249, 1251 (11th Cir.2004) ("Upon ot proceedings in the district court
... should be stayed pending resolution of a nomotisus appeal from the denial of a motion
to compel arbitration."); Bradford-Scott Data CovpPhysician Computer Network, Inc.,
128 F.3d 504, 507 (7th Cir.1997). Notably, in bBtimco and Bradford-Scott the Courts of
Appeals granted a stay of the district court prdeggs pending appeal. In no case has a
Court of Appeals granted the relief that defendantis seek—undoing a trial because the
district court lacked jurisdiction to proceed aféer appeal from an order denying arbitration.



We now follow In re Salomon Brothers and explicelgopt the Ninth Circuit's position that
further district court proceedings in a case ate'involved in" the appeal of an order
refusing arbitration, and that a district courtrtéfere has jurisdiction to proceed with a case
absent a stay from this Court.[12]

55C. Supplemental Jurisdiction

Defendants argue next that the District Court cawltlexercise supplemental jurisdiction
over plaintiffs' state-law claims because it hadsubject-matter jurisdiction over plaintiffs’
federal claims. They argue further that, evenef @ourt had jurisdiction over the RICO
claims, the Court abused its discretion when it@ged supplemental jurisdiction over
plaintiffs’ state-law claims after both the RICQ@iahs and the other federal claims in the
complaint had been dismissed.

Defendants' first argument can be swiftly rejeci&fthen our Court directed the District
Court to dismiss plaintiffs’ RICO claims on the gnd that they were not ripe for
adjudication, we stated specifically that plairgtificked statutory standing under 18 U.S.C. §
1964(c), rather than constitutional standing unktticle Ill. See Uzan I, 322 F.3d at 135
("Plaintiffs lack statutory standing under RICOeh{phasis added)).[13] In doing so, we
dismissed Motorola's RICO claim on the merits rathan for lack of subject-matter
jurisdiction. See Lerner v. Fleet Bank, N.A., 318d113, 129-30 (2d Cir.2003) (holding
that lack of statutory standing under RICO "is jupisdictional in nature ... but is rather an
element of the merits addressed under a Fed.R.Qi2(B)(6) motion for failure to state a
claim™). We then remanded the case to the Dis@tairt to determine "whether to retain
supplemental jurisdiction over the state law clapussuant to 28 U.S.C. § 1367(c)," Uzan |,
322 F.3d at 137, a step which would have been wssacy had we believed that the
plaintiffs have not suffered the "injury-in-factéoessary for Article Il standing.

In any event, it is readily apparent that defenstaditution and eventual destruction of
plaintiffs’ collateral amounts to the requisitejuiny-in-fact” for Article Ill purposes, even if
that injury is not sufficiently definite for RICQupposes. See Baur v. Veneman, 352 F.3d
625, 632 (2d Cir.2003) (explaining that under Aeitil, a plaintiff need demonstrate only an
"actual or imminent" injury). Here, the injury todtrola and Nokia was not contingent on
any future event, even if the damages stemming fr@ninjury could not be identified with
precision at the pleading stage.

Defendants' alternative argument—namely, that tis&ritt Court abused its discretion when
it exercised supplemental jurisdiction over pldfgtilllinois claims even after dismissing all
the federal claims in the complaint—is more suldsrbut it too does not persuade us that
the District Court was obligated to decline juritdin in these circumstances. The
supplemental jurisdiction statute, 28 U.S.C. § 138@vides in relevant part that

(c) [t]he district courts may decline to exercis@plemental jurisdiction over a claim under
subsection (a) if (1) the claim raises a novelanplex issue of State law, (2) the claim
substantially predominates over the claim or claowver which the district court has original
jurisdiction, (3) the district court has 56 disn@dsall claims over which it has original
jurisdiction, or (4) in exceptional circumstanctigre are other compelling reasons for
declining jurisdiction.

Under 8§ 1367(c)(3), it is indisputable that Judgddtf could have declined to exercise
supplemental jurisdiction after we directed hindismiss plaintiffs’ RICO claims and after



he dismissed plaintiffs' other federal claims. ¥®ie is whether he was obligated to do so.
We review the District Court's decision to exer@spplemental jurisdiction over state-law
claims for abuse of discretion. Marcus v. Am. ®&ellel. Co., 138 F.3d 46, 57 (2d Cir.1998).
When, as in this case, a federal court dismis$eta@ihs over which it had original
jurisdiction, it must reassess its jurisdiction othee case by considering several related
factors—judicial economy, convenience, fairness, @mity. Nowak v. Ironworkers Local 6
Pension Fund, 81 F.3d 1182, 1191 (2d Cir.1996).

Applying these factors, our Court has held, asreeg® proposition, that "if [all] federal
claims are dismissed before trial..., the statendahould be dismissed as well." Castellano
v. Bd. of Trustees, 937 F.2d 752, 758 (2d Cir.198Lpting United Mine Workers v. Gibbs,
383 U.S. 715, 726, 86 S.Ct. 1130, 16 L.Ed.2d 2886§)) (emphasis added); accord
Giordano v. City of New York, 274 F.3d 740, 754 @ul.2001). However, we have also held
that when "the dismissal of the federal claim osclate in the action, after there has been
substantial expenditure in time, effort, and moimepreparing the dependent claims,
knocking them down with a belated rejection of dapyental jurisdiction may not be fair.
Nor is it by any means necessary." Purgess v.r&tiar33 F.3d 134, 138 (2d Cir.1994)
(quoting 28 U.S.C.A. 8 1367, Practice Commenta8p@) at 835).

The District Court concluded that "this is a part&ly strong case” for retaining jurisdiction
because "the Court has not only spent considetebéedealing with the legal issues and
becoming fully conversant with the facts but alas bonducted a trial on the merits.” Uzan
Il, 274 F.Supp.2d at 497 (emphasis added). We a@@esidering the significant (and
probably non-duplicable) judicial resources that Bhstrict Court expended to evaluate the
enormous record, to craft findings of fact, anéhtpose remedies, "it would have “stood
judicial economy on its head' not to proceed Wi $tate claims" after our remand.
Enercomp, Inc. v. McCorhill Publ'g, Inc., 873 F286, 546 (2d Cir.1989).[14] Indeed, based
on reasoning similar to the District Court's, owu@ has upheld the exercise of supplemental
jurisdiction in situations where far fewer resoweeere expended before the dismissal of
federal claims. See Ametex Fabrics, Inc. v. Jusfiderials, Inc., 140 F.3d 101, 105-06 (2d
Cir.1998) (holding that the district court did radiuse its discretion in maintaining
jurisdiction after discovery and a settlement cosfiee had taken place).

Additionally, where, as in the instant case, deéans take affirmative steps to 57 frustrate
any potential enforcement of a judgment againshthee perceive a strong "fairness to
litigants" argument in favor of maintaining juristion. Cf. Correspondent Servs. Corp. v.
First Equities Corp., 338 F.3d 119, 127 (2d Cir200ecognizing "fairness to litigants" as
an important consideration under 28 U.S.C. § 136f¢. District Court in the instant case
found that, in addition to diluting and then catiogl plaintiffs’ collateral, defendants have,
inter alia, failed to comply with orders to reledieir foreign bank records, failed to submit
proper asset disclosures to an English Court,ddadeappear for depositions, and initiated
foreign proceedings for the sole purpose of impgaind evading the orders of the District
Court. The District Court found also that defendasiti not comply with its orders to
suspend and then to reverse the process by whaaftifis’ collateral was diluted. Although a
district court must, of course, adhere to the nexoent that it have original jurisdiction over
a federal claim before it asserts supplementadgiiction over pendent state claims, see 28
U.S.C. § 1367(a) (providing supplemental jurisdintover state-law claims that are part of
the same case or controversy as claims "withindtbgict court's] original jurisdiction"), it
would hardly be "fair to litigants" for district oats to close their eyes to a plaintiff's
dwindling prospects of enforcing a judgment becaafssedefendant's egregious and



obstructive conduct. Here, in light of what the tbet Court found to be defendants' pattern
of concealing and diverting assets, there is exgagon to believe that defendants would
have exploited any delay associated with the tearsfthis case to lllinois. The District
Court in no way abused its discretion by preventlagndants from doing so.

In response to the District Court's reliance ondiadleconomy and fairness, defendants
claim that the District Court failed adequatelyteigh "comity.” Specifically, according to
defendants, the Court improperly reached out tiddetbe "novel state law question whether
[Motorola's] lllinois fraud claim is ripe." For theeasons stated in the next section, we do not
accept the view that the ripeness question is soméhovel." Therefore, we reject
defendants' contention that the District Court vemgiired to decline jurisdiction based on
considerations of comity.

D. Ripeness

The defendants assert that, under lllinois law,dvldt’s fraud claims are unripe for the same
reasons that the RICO claims were deemed unrigki®¥ourt in Uzan I. See Uzan I, 322
F.3d at 136-37 (directing dismissal of RICO clainesause damages were not yet "clear and
definite" for purposes of RICO standing). Specificeaccording to defendants, the lllinois
fraud claims, like the RICO claims, are not ripedugse the damages suffered by the
plaintiffs will not be "clear and definite" untileIsim defaults on its obligations. We disagree.

Under lllinois law, as established by an intermezlagppellate court of that state, "absolute
certainty concerning the amount of damage is noesgary to justify a recovery where the
existence of damage is established.” In re Appboadf Busse, 124 Ill.App.3d 433, 79
lIl.Dec. 747, 464 N.E.2d 651, 655 (1984).[15] Be b8 same token, when such damage is
established, "the evidence need only tend to shbases for the computation of damages
with a fair degree of probability.” Id. (emphasagdad). Thus, in Busse, which involved an
action by vendors of land against a purchaser wdnadiilently altered a subordination clause
in a mortgage agreement, the Appellate Court widi$ concluded that the plaintiff had a
viable fraud claim based only on the willful impaent of collateral. Id. at 657; cf. Hummer
v. R.C. Huffman Constr. Co., 63 F.2d 372, 374-7& @Qir.1933) (holding that, under lllinois
law, a mortgagee need not foreclose the mortgalgeeoleringing a tort action for harm done
to the mortgaged property). In the absence of aeystuasive data" that the lllinois Supreme
Court would disagree with Busse's holding thatviiul impairment of collateral is
sufficient to support a fraud claim even withousaloite certainty regarding the amount of
damages suffered by the plaintiff, we defer toBliese Court's interpretation of Illinois law.
See Westv. Am. Tel. & Tel. Co., 311 U.S. 223, 28r S.Ct. 179, 85 L.Ed. 139 (1940)
("Where an intermediate appellate state court iessstonsidered judgment upon the rule of
law which it announces, ... [it] is not to be digaeded by a federal court unless it is
convinced by other persuasive data that the higtwest of the state would decide
otherwise."); see also Comm'r v. Estate of Bos8f,3.S. 456, 465, 87 S.Ct. 1776, 18
L.Ed.2d 886 (1967) (citing West).

In an attempt to graft the heightened RICO standeogiirements that we applied in Uzan |
onto lllinois law, defendants claim that Illinoew requires Motorola to exhaust their
remedies by foreclosing on the collateral that asexured Motorola's loans. This argument,
which is merely a variation on the argument thamhages must be "clear and definite" before
they are cognizable, is rejected by Busse and Humm&usse, the Court stated outright
that "there is no reason or authority which woulakena foreclosure or a foreclosure and sale



on a deficiency judgment conditions precedent tontaaing such action, particularly as
here, where the [fraudulent] acts were deliberatelpmitted by defendants ...." 79 lll.Dec.
747, 464 N.E.2d at 657. In Hummer, moreover, theeB#n Circuit, applying lllinois law,

held that a lender's cause of action accrued dirtfeethe defendant injured its collateral,
regardless of the status of any foreclosure prange&ee 63 F.2d at 375 ("[A] foreclosure
proceeding might have been instituted, but undegtieater weight of authority we think that
fact can make no difference."). These decisiorendflinois appellate court and of the
Seventh Circuit are straightforward, and remainttést available readings of state law.

Defendants' reliance on City of Chicago v. Michidg@ach Housing Coop., 297 Ill.App.3d
317, 231 lll.Dec. 508, 696 N.E.2d 804 (1998), ismhaced. In Michigan Beach, a lender
sued a debtor for fraud when it discovered that#tgor had misrepresented the number of
units pre-sold in a housing project. See id. at 8bié court held that the plaintiff failed to
prove damage because, among other things, theMaamot due for 42 years. Id. at 810. The
alleged injury in Michigan Beach was wholly "speat{ive]"; in the instant case, by contrast,
defendants have already injured the plaintiffs bgtrbying the plaintiffs' collateral.

Michigan Beach, 59 therefore, serves only to hgittlthe difference between the type of
wholly speculative injury that cannot serve ashihsis for a fraud claim, on the one hand,
and a claim based on the destruction of collagamdlthe immediate threat of a pecuniary
harm, on the other hand. This case falls squanellge second category.

Because considerations of fairness and efficiengighvin favor of the District Court's
decision, and because the Court did not decidevel mpiestion of lllinois law, we perceive
no abuse of discretion in the District Court's diExi to maintain jurisdiction over the state-
law claims in this case. See Mauro v. S. New ErgjlBelecomm., Inc., 208 F.3d 384, 388
(2d Cir.2000) (affirming district court's decisitmassert jurisdiction over state-law claims
where abstention "would have furthered neithentss nor judicial efficiency, nor did those
[claims] require the district court to resolve amgvel or unsettled issues of state law").[16]
Accordingly, we conclude that the District Courtrthe requisite authority to decide
plaintiffs’ fraud and constructive trust claims.

E. Personal Jurisdiction

Finally, for substantially the reasons stated ey@istrict Court, see Uzan Il, 274 F.Supp.2d
at 517-34, 574-77, we hold that the District Cdwatl personal jurisdiction over each of the
defendants.

IV. REMEDIES

The District Court imposed an array of remediesrdihal judgment, including (i) an award
of compensatory damages to Motorola equal to thafoount of its loans to defendants plus
prejudgment interest ($2,132,896,905.66); (ii) @@ of punitive damages to Motorola
eqgual to the same amount ($2,132,896,905.66); iahdr( imposition of a constructive trust,
in favor of plaintiffs, over 73.5% of Telsim's skp@long with an order requiring defendants
to turn over those Telsim shares to the registphefCourt. The District Court also declared
that plaintiffs could collect their judgments frany of the more than 130 corporate entities
that are controlled by defendants.

On appeal, defendants do not challenge the awardmpensatory damages, nor do they
challenge the constructive trust established tefieNokia. Instead, defendants challenge



(1) the constructive trust over approximately 6604 @sim's shares to benefit Motorola;[17]
(2) the order that defendants turn over those shafteng with the shares held in trust for
Nokia, to the registry of the District Court; (8)torder allowing plaintiffs to enforce the
judgment against 130 nonparties; and (4) the nhillten dollar punitive damages award in
favor of Motorola.

60 To a substantial degree, we agree with defeadhat the District Court has not made
findings sufficient to support these remedies. Adowly, for the reasons stated below, we
vacate the constructive trust entered for the beoeMotorola, the order of the District
Court permitting recovery from 130 nonparties, #mlpunitive damages award, and we
remand the cause to the District Court for proaegsiconsistent with this opinion.

A. The Constructive Trust and the Turnover Order
1. Nokia

As an initial matter, we find no merit in defendglr@ontention that the District Court could
not order defendants to turn over Nokia's shard®lsim while a presumptively valid
Turkish injunction barred Telsim shares from bewamsferred abroad.

In April 2002, Telsim distributors obtained fourrkish injunctions that forbid Telsim shares
from being transferred abroad. Two of those injiomg have since been converted into
permanent injunctions (in contrast to the Turkiglimctions purporting to enjoin the
proceedings in the District Court, which have siheen lifted). As defendants point out, it is
well established that "a state may not requireragreto do an act in another state that is
prohibited by the law of that state or the lawldd state of which he is a national.”
Restatement (Third) of Foreign Relations Law § &¥87). That rule is "a fundamental
principle[ ] of international comity."” Ings v. Fargon, 282 F.2d 149, 152 (2d Cir.1960).

It is also well established, however, that ordér®eign courts are not entitled to comity if
the litigants who procure them have "deliberatelyrted legal impediments” to the
enforcement of a federal court's orders. Socideriationale v. Rogers, 357 U.S. 197, 208-
09, 78 S.Ct. 1087, 2 L.Ed.2d 1255 (1958); see ladd@r Airways Ltd. v. Sabena, 731 F.2d
909, 939-40 (D.C.Cir.1984) (refusing to respectlishgcourt's order where the "defendants
involved in the American suit had ... gone into Exglish courts to generate interference
with the American courts"); China Trade & Dev. CorpM.V. Choong Yong, 837 F.2d 33,
36-37 (2d Cir.1987) (citing Laker Airways with appal). Here, the District Court
determined that the orders of the Turkish courtseeweollusive™ and "an overt attempt to
interfere with [its] jurisdiction." More specifidgl the District Court found, inter alia, that the
distributors had no apparent motive to enjoin thadfer of Telsim shares; that the
distributors enjoyed a very close relationship witd Uzans; that the timing of the filings in
Turkey suggested that they were intended to thikiarDistrict Court's proceedings just
before the Court ruled on the preliminary injunaotimotion; that the suits in Turkey were
nearly identical even though they were purportditibg by different parties; and that the
defendants' responses to the distributors' lawsigte so pathetic that they actually indicated
support for the suits. "Most telling of all,” acdarg to the District Court, was defendants'
concealment of the Turkish injunctions from thetbe$ Court and the Court of Appeals.

These specific findings are not contested on appeaty meaningful way, and we have no
basis for doubting them. Although defendants baddiyert that the finding of collusion is



"clearly incorrect" and "without support in the oed," they offer no basis for these
assertions. Indeed, they concede that the validitige Turkish injunctions is merely
presumptive, and then fail to explain why the Dist81 Court's findings about their conduct
are insufficient to overcome any presumption theéghinenjoy. In light of defendants’ failure
to explain why the District Court erred when it aside the operative Turkish injunctions
after finding that they were the product of colarsiwe could only agree with defendants if
there were some per se rule against setting asig@aring the orders of foreign courts. Our
case law establishes no such rule.

2. Motorola

By contrast, we agree with defendants that theribistourt did not adequately support its
decision to impose a constructive trust for Motai®benefit despite awarding money
damages to Motorola. Our Court, applying New Yaw | has held that an equitable remedy
such as a constructive trust is appropriate onlthg party seeking relief ... demonstrate[s]
that [its] remedies at law are incomplete and igadée to accomplish substantial justice.”
Lucente v. Int'l Bus. Machs. Corp., 310 F.3d 243, 22d Cir.2002). Here, the parties' briefs
assume that New York law controls this issue, aruth §'implied consent ... is sufficient to
establish choice of law." Krumme v. WestPoint &tey; Inc., 238 F.3d 133, 138 (2d
Cir.2000) (quoting Tehran-Berkeley Civil & Envting'rs v. Tippetts-Abbett-McCarthy-
Stratton, 888 F.2d 239, 242 (2d Cir.1989)).

In their supplemental brief of July 23, 2004, ptdfa suggest for the first time that
Motorola's remedies at law are "inadequate to aptismsubstantial justice” because their
collateral consists of a unique property interesémaly, a controlling stake in a foreign
company whose shares are not publicly traded. &eSRpp. Br. at 28-29 (citing Dobbs,
Law of Remedies § 9.3(4), at 596 (2d ed.1993)).ar¢enot well positioned to evaluate this
argument in the first instance.

In contrast to most of its meticulous findings hstcase, the District Court's findings
regarding the adequacy of Motorola's remediesvatl@& neither clear nor specific. At one
point, the District Court, albeit in response tmation to extend the constructive trust
beyond the collateral, noted that Motorola "hasdequate remedy at law." Uzan Il, 274
F.Supp.2d at 502. Further, in explaining its decigb impose contempt sanctions on
defendants if they failed to turn over Telsim skameNokia, the District Court also stated
that "Nokia has no meaningful remedy for the fraedpetrated upon it other than the
constructive trust,” id. at 582 (emphasis addddls implying that Motorola has such a
remedy. Accordingly, although the District Cougdensive findings regarding defendants'
conduct in impeding the judgment would seem to euppe inference that Motorola needs a
constructive trust as much as Nokia, these statentgrthe District Court suggest otherwise.
With that in mind, we believe that the prudent @auis to vacate the turnover order insofar as
it applies to the shares pledged to Motorola anthred to the District Court for specific
findings in support of that order.[18]

B. Enforcement of the Judgment Against Nonparties
Defendants argue further that, by allowing the judgt to be enforced 62 against 130

companies purportedly controlled by the Uzans[Otsérict Court pierced the corporate veils
of those companies without a sufficient factualis©aSnce again, we agree.



The District Court relied on a variety of sourcexonclude that the Uzan family controls
numerous companies. These sources included arep@ts, testimony by accountants, and
records held by UBS, the Uzans' bank in New Yotke Tourt also relied heavily on a report
about the Uzans by forensic accountant AnthonyaBn&l (the "Samuel Report”), which
was incorporated by reference into the findinggot. Samuel concluded, inter alia, that the
defendants massively diverted funds from Telsim thiatl the Uzans controlled "a single
group operation” composed of numerous relatediesitit

Despite the evidence of "a single group operatithrele is little evidence in the record before
us about the specific 130 entities against whonbiis&rict Court allowed plaintiffs to

enforce their judgment. The Samuel Report in paldicmentions few of the 130 companies
purportedly controlled by the Uzans, and the otttauments relied on by the District Court
consist of little more than lists of companies.d.tke Samuel Report, these documents are
silent as to whether the 130 entities were inadedyéinanced, failed to observe corporate
formalities, or were marked by other indicia of shantities. In sum, the documents cited by
the District Court do not provide the evidence 3seey to pierce the corporate veil of 130
separate entities under either New York or lllinais. See generally Gallagher v. Reconco
Builders, Inc., 91 lll.App.3d 999, 47 Ill.Dec. 55815 N.E.2d 560, 563-64 (1980)
(summarizing requirements for piercing corporatié weder Illinois law); MAG Portfolio
Consult, Gmbh v. Merlin Biomed Group, LLC, 268 F5&] 63 (2d Cir.2001) (same under
New York law).

In the absence of specific findings that the 13fitier are alter egos of the Uzans, we cannot
reconcile the District Court's broad assessmehalbility with fundamental notions of due
process, including the principle that nonpartiesihie accorded "an opportunity to be heard
and participate in... litigation" that could givee to a judgment against them. Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 812, 10%. 2965, 86 L.Ed.2d 628 (1985). Thus,
we vacate the District Court's order allowing pldis to collect their judgment from the 130
nonparties, and remand the cause to the Distrigtt@ath instructions (1) to give notice to
any entities against whom plaintiffs' judgment milgh enforceable, and (2) to the extent the
District Court believes that enforcement of thegondnt against any nonparties is
appropriate, to make findings sufficient to suppmetrcing the corporate veils of those
entities under applicable state law.

C. Punitive Damages

Finally, defendants claim that the punitive damageard of $2,132,896,905.66 in favor of
Motorola violates both the United States Constitutand lllinois law. With respect to federal
law, they argue that the award violates the Dueéd® Clause. With respect to lllinois law,
they argue that the award is excessive becauaeakteeds the defendants' capacity to pay.
We agree with defendants that the punitive damagesd, in its current form, cannot be
squared with federal or lllinois law. Accordinglye vacate that award, and remand to the
District Court to set a new award that comporthwiie process and lllinois law.

"Elementary notions of fairness enshrined in ourstitutional juris-prudence 63 dictate that
a person receive fair notice not only of the condhat will subject him to punishment, but
also of the severity of the penalty that a Statg mmpose.”" BMW of N. Am., Inc. v. Gore,
517 U.S. 559, 574, 116 S.Ct. 1589, 134 L.Ed.2d(8996). To determine whether a
defendant has proper notice of a punitive damagesdaunder the Due Process Clause, the
Supreme Court has instructed us to look at thraealggposts™: "(1) the degree of



reprehensibility of the defendant's misconduct;tii2)disparity between the actual or
potential harm suffered by the plaintiff and thenppve damage award; and (3) the difference
between the punitive damages awarded by the [faef] and the civil penalties authorized
or imposed in comparable cases.” State Farm Mub.Ans. Co. v. Campbell, 538 U.S. 408,
418, 123 S.Ct. 1513, 155 L.Ed.2d 585 (2003) (repgdhe three "guideposts" laid out in
Gore).

As the Supreme Court observed, " [tlhe most imparitadicium of the reasonableness of a
punitive damages award is the degree of reprehétysdf the defendant's conduct.™ Id. at
419, 123 S.Ct. 1513 (quoting Gore, 517 U.S. at 4156,S.Ct. 1589).[19] The
reprehensibility of a defendant's conduct is deteech by considering whether

the harm caused was physical as opposed to econthmitortious conduct evinced an
indifference to or a reckless disregard of the theal safety of others; the target of the
conduct had financial vulnerability; the conduactotved repeated actions or was an isolated
incident; and the harm was the result of intentiomalice, trickery, or deceit, or mere
accident. The existence of any one of these fagterghing in favor of a plaintiff may not be
sufficient to sustain a punitive damages award;taedabsence of all of them renders any
award suspect.

Id. at 419, 123 S.Ct. 1513 (citation omitted).

In the instant case, the District Court made neregice to these relevant factors. Instead, it
simply stated without elaboration that "[c]onsiderthe reprehensibility of defendants’
conduct in this case, the Court perhaps would sifigd in imposing an award of punitive
damages several fold the amount of actual damagasiad.” Uzan Il, 274 F.Supp.2d at 581.
This analysis is insufficient to support such assabtial punitive damages award in this case,
especially in light of the Supreme Court's admonitihat "punitive damages should only be
awarded [at all] if the defendant's culpabilityteafhaving paid compensatory damages, is so
reprehensible as to warrant the imposition of frrtbanctions to achieve punishment or
deterrence." State Farm, 538 U.S. at 419, 123 $518.

Although we agree with the District Court that,tbrs record, some punitive damages award
is appropriate, we direct the District Court toaesider the size of that award on remand. In
doing so, the District Court should bear in mindttthe harm caused by defendants was not
"physical as opposed to economic." Moreover, dedatsldid not directly endanger the
health and safety of others (except, perhaps, anssf they induced Turkish authorities to
arrest executives based on 64 trumped up chaesplaintiffs in this case were arguably
not "financially vulnerab[le]." Id. It appears ts,on the basis of the record to date, that only
two of the factors mentioned by the Supreme Couepetition and intent—weigh in favor of
punitive damages in these circumstances.

Of course, the size of any award in this case shoot be based only on how many relevant
factors weigh in favor of a punitive damages awérstead, because defendants inflicted an
economic injury, the District Court should consitieth the severity of defendants'’
misconduct, see Gore, 517 U.S. at 576, 116 S.88 {ihoting that "economic injury,
especially when done intentionally through affirmatacts of misconduct ..., can [still]
warrant a substantial penalty” (citation omitted))d the extent to which a punitive award is
needed to deter other potential perpetrators. Gext 682, 116 S.Ct. 1589 (noting that "[a]
higher ratio" of punitive to compensatory damagesay ... be justified in cases in which the
injury is hard to detect"); see also Ciraolo v.yGif New York, 216 F.3d 236, 243 (2d



Cir.2000) (Calabresi, J., concurring) (explainihgtta function of punitive damages where
harm is economic is to deter perpetrators who nuaya caught).

Quite apart from the constitutional considerationted above, the punitive damage award
must also be reassessed under lllinois law. Inai§, "before a court can gauge [a proper
punitive damages award], it must first gauge tharicial position of the wrongdoer."
Hazelwood v. lll. Cent. Gulf R.R., 114 lll.App.3®3, 71 Ill.Dec. 320, 450 N.E.2d 1199,
1207 (1983). Based on that principle, one lllireypellate court has overturned an award of
2% of the proven net worth of a corporate defendarthe ground that it was "excessive in
the extreme." Proctor v. Davis, 291 Ill.App.3d 2835 lll.Dec. 126, 682 N.E.2d 1203, 1217
(1997) (overturning an award against a corporatibith had demonstrated that it had a net
worth of $1.7 billion).

Plaintiffs are correct that, under lllinois law feledants bear "the burden of putting on"
relevant evidence of net worth in objecting to aipue damage assessment. Ford v. Herman,
316 lll.LApp.3d 726, 249 lll.Dec. 942, 737 N.E.2d23339 (2000). Moreover, it is undisputed
that, in the instant case, defendants did notquidrd any evidence of their net worth.

Plaintiffs would have this Court conclude that, enefendants failed to establish their net
worth in the District Court, any punitive damag®sed could be assessed against them
under lllinois law. We reject this view. In thisseg the District Court was presented with
substantial evidence about the Uzans' propertyastg, and it even cited one item of
evidence that purported to quantify the UzansWwaeth—an article in Forbes Magazine that
estimated their net worth at $1.3 billion.[20] Nebeless, having already assessed more than
$2 billion in compensatory damages—$800,000,00@bheylefendants' estimated net
worth—the Court set punitive damages without anysaderation of defendants’ ability to

pay such a hefty sum.

Because the District Court set punitive damagebigicase without considering factors that
have been deemed relevant by the United Statee@epCourt as well as lllinois appellate
courts, we vacate the 65 District Court's punittéeenages award, and remand to the District
Court to recalculate the award. In setting a newardywve instruct the District Court to
consider, inter alia, the nature of the harm calsedefendants, the need to deter other
potential perpetrators from engaging in activityi$ar to defendants’, and defendants’
capacity to pay whatever award is assessed.

V. THE CROSS-APPEAL

In their cross-appeal, plaintiffs argue that thetfict Court abused its discretion when it
denied their motion, pursuant to Fed.R.Civ.P. 15jile a supplemental complaint
reinstating their RICO claims. The District Couenged the plaintiffs’ motion on the ground
that, under our decisions in Uzan | and First Natiole Bank v. Gelt Funding Corp., 27 F.3d
763, 768 (2d Cir.1994), filing a supplemental coanpl would be futile. Cf., e.g., Acito v.
IMCERA Group, Inc., 47 F.3d 47, 55 (2d Cir.1995)p(ie good reason to deny leave to
amend is when such leave would be futile."). Oneahghe plaintiffs argue that they should
be permitted to supplement because (1) the RICéneips standards articulated in First
Nationwide are erroneous and should be reconsidaretl(2) even under those standards,
and notwithstanding our previous decision on teaesthey have stated a ripe RICO claim.



We are bound by First Nationwide and by our ownliappon of First Nationwide to the
facts of this case in Uzan I. Accordingly, we dissiihe cross-appeal as meritless.

VI. CONCLUSION

Judge Rakoff has conducted this sprawling case exittaordinary energy, diligence, and
care. We affirm his exercise of subject-matter pasonal jurisdiction over the defendants.
Specifically, we hold that:

1. The District Court correctly denied defendantstion to compel arbitration, because the
arbitration clause was governed by Swiss law, uadiech a nonsignatory may not invoke an
arbitration clause in the circumstances presengeel. h

2. Absent a stay from this Court— which, thoughgdulby defendants, was not granted—the
District Court had jurisdiction to proceed with tba&se pending defendants' appeal from the
denial of their motion to compel arbitration.

3. The District Court did not abuse its discretignexercising supplemental jurisdiction over
plaintiffs’ state-law claims, based on considerstiof efficiency and fairness to the litigants.

4. The District Court correctly concluded that ptéfs' fraud claims were ripe for
adjudication under lllinois law.

5. The District Court properly exercised personakgiction over defendants.
In addition, we reject plaintiffs' cross-appealaghout merit.
Despite the District Court's skillful and comprebime efforts, we hold that:

6. The District Court failed to make sufficientlgexific factual findings in support of certain
remedies it awarded.

Accordingly, we vacate the District Court's judgrnnthe extent that it (a) imposed a
constructive trust, for the benefit of Motorola @iteCorporation, over 66% of the stock of a
company controlled by defendants; and (b) permpladtiffs to enforce their judgment
against 130 non-parties to this litigation. Addiiadly, we vacate the District Court's
judgment to the extent that it (c) awarded punitteenages to Motorola in the amount of 66
$2,132,896,905.66, and we remand for reconsiderafichat award under the Due Process
Clause of the United States Constitution and liBlaw, and for any further factfinding that
the District Court deems appropriate or necessary.

We remand the cause for further proceedings amtihfiys of fact consistent with this
opinion.

[1] Plaintiffs have brought a motion to dismissstappeal under the fugitive disentitlement
doctrine. By an order filed the same day as thisiop, we have denied this motion.

[2] At around the same time as the defendants defyng Judge Rakoff's orders, they were
also defying the orders of foreign courts. In 20Wdtorola successfully moved the English
High Court of Justice for "freezing orders" prohithg members of the Uzan family from



disposing of assets worldwide. When the Uzansdadecomply, the Court found Hakan and
Kemal Uzan in contempt and ordered them arrestddmaprisoned if found within the
Court's jurisdiction.

[3] In February 2002, Telsim initiated an arbitoatiagainst Motorola in the Zurich Chamber
of Commerce. Telsim acknowledged its debt, buhodai that under Swiss law, "economic
force majeure” resulting from disruptions in theKish economy excused its failure to pay.
The arbitration has been actively litigated sincaréh 18, 2003. In January 2004, Motorola
was granted a final partial award of $85 millioraegt Telsim. This amount has not been
paid. A trial on all issues is scheduled for Decen204.

[4] In a separate order dated October 15, 2002Dtkict Court announced that if
defendants did not comply with the preliminary mgtion by November 26, 2002, the
contempt sanction would increase to $100 milliontfie month of November and would
double each month thereafter. On November 27, 2002Court, in docket number 02-7566,
stayed this order.

[5] The District Court also entered another widegiag injunction that, inter alia, (a)
prohibited the defendants from diluting the coltatg(b) directed the defendants to take all
necessary steps to dissolve Turkish injunctionfiisively procured” by defendants
purporting to prohibit transfer of the collateraitside Turkey, and (c) prohibited the
defendants from initiating any legal actions irefign courts to interfere with the judgment.

[6] Notably, while the appeal has been pendindpis Court, plaintiffs claim that Turkish
authorities have discovered that the Uzans usachdyfcontrolled bank to perpetrate a $6
billion fraud on depositors, an amount equal tod%urkey's gross national product. See
Metin Munir, Turkey $6bn Bank Fraud Claim, Finandianes, Oct. 6, 2003, at 6. The
Turkish government, the plaintiffs attest, has egithe Uzans' companies, including Telsim
and the corporate defendants, and is pursuingdlssets. Assuming this account is accurate,
plaintiffs are now competing with the Turkish gowerent for Uzan assets.

[7] We note that, even though the individual defemd’ and the corporate defendants'
interests are not self-evidently aligned in evegpect—as reflected by the September 26,
2003 order of this Court dismissing the individdaefendants' appeal but not that of the
corporate defendants—they have jointly briefedbathe issues.

[8] The District Court also held that, even if dedants could invoke the arbitration clauses,
defendants would not be able to compel arbitratith Motorola because the arbitration
clauses in the Motorola Agreements were "narrowsaope (in contrast to those in the Nokia
Agreements) and did not encompass Motorola's cldimnan Il, 274 F.Supp.2d at 506.

[9] Defendants do not claim to be successors gr@st to the signatories, Telsim and
Rumeli, or argue that Telsim and Rumeli were actisgheir representatives in signing the
agreements.

[10] Plaintiffs’ experts agree that a signatory rimeypke an arbitration clause against a
nonsignatory in those "exceptional circumstanceséne the nonsignatory abuses its rights or
acts in bad faith. Karrer Decl. 11 22-24, 26.



[11] Defendants also argue that, "[a]t the verglethe question [of arbitrability] should have
been referred to the Swiss tribunal in the firstamce.” Defs.' Reply Br. at 12 n. 5. The
District Court was not, however, required to refaestions of arbitrability to a Swiss
arbitrator. Defendants seem to concede that, witesr United States federal law or Swiss
law, a court is required to determine, before cdimgearbitration or dismissing the action
on the basis of an arbitration clause, that thégsahave an agreement to arbitrate. See Defs.
Supp. Br. at 24 ("If the question is presentechanfirst instance to a Swiss court, the court's
inquiry is similar to the limited inquiry United &es courts make under the FAA. Article 7
of the [Swiss Private International Law of Arbifat] provides that the Swiss court “shall’
decline jurisdiction over an arbitrable disputeassl it finds that the agreement is "null and
void, inoperative or incapable of being perforni@dDefendants also assert that "[t]he first
task of a court asked to compel arbitration ofspdie... ‘is to determine whether the parties
agreed to arbitrate that dispute.™ Defs.' SuppaBi4 (quoting Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 $.Ct. 3346, 87 L.Ed.2d 444 (1985)).
The District Court therefore properly undertooldegermine whether the parties had an
agreement to arbitrate.

[12] Defendants moved for a stay in this Court mvéimber 1, 2002, pending their appeal
(in docket number 02-9302) of the District Coudésial of their motion to compel
arbitration. This motion was ultimately denied asatnon March 7, 2003, as part of this
Court's decision on the merits leaving intact theiminary injunction issued by the District
Court. See Uzan |, 322 F.3d at 139.

[13] Specifically, we concluded that because ttenpiffs had not fully exhausted their
contractual remedies against Telsim, includingdtm&ng on the collateral, the damage to
the plaintiffs’ property interests had not fullystallized. See Uzan |, 322 F.3d at 136-37.

[14] Our decision in Kidder, Peabody & Co. v. Maxtisergy Corp., 925 F.2d 556 (2d
Cir.1991), where we stated that "[t]he judicial memy factor should not be the controlling
factor, and it may be appropriate for a court tmggiish jurisdiction over pendent claims
even where the court has invested considerableitirtieir resolution,” id. at 564 (emphasis
added), does not compel a different conclusioth#t case, concurrent state court
proceedings that implicated the same issues @& ket decided by the district court "were
moving along and were almost at the discovery stddeHere, by contrast, no concurrent
proceeding is pending in lllinois. Moreover, asatbabove, "judicial economy" is not the
sole factor weighing in favor of supplemental jdrcdion.

[15] Defendants point to several sentences in te&s8 trial transcript suggesting that the
plaintiffs in Busse sought rescission in additiordamages. Defendants then argue that the
requirement of pecuniary injury does not applyricaation for "unilateral rescission™ or
avoidance. The problem with this argument is thatappellate court's decision states clearly
that "[d]efendants’ appeal is limited to the judginentered against them for punitive and
exemplary damages.” 79 lll.Dec. 747, 464 N.E.285&. The court's relevant analysis is then
limited to the damages remedy.

[16] Because certification to the Illinois Supref@eurt is not available to us, see ILCS S.Ct.
Rule 20, we need not consider whether discretiopartjfication would be appropriate in a
case like this, an issue on which different viewghtiwell exist. The law of lllinois is clear
enough so that, in view of the unfairness which Maasult from federal court abstention
from exercising supplemental jurisdiction, it is am abuse of discretion for the District



Court to exercise that jurisdiction, and this remsaso regardless of one's view of the
desirability or non-desirability of certificatiomere it available.

[17] At one point in their brief, defendants appeasuggest that they object to Nokia's
constructive trust remedy along with Motorola'se 3@pellants’ Br. at 76, n. 19 ("Assuming
that a constructive trust is for some reason peilyies for Nokia's benefit, that trust cannot
consist of 73.5% of the Telsim shares...."). Howgethee arguments put forward by
defendants against the constructive trust— i.at, Motorola has an adequate remedy at law,
and that the constructive trust would result inmproper double recovery in light of
Motorola's damage award—simply do not apply to Hoki

[18] Because we vacate Motorola's constructive tme need not address defendants'
objections to the turnover order entered in suppbithat trust, including defendants' claim
that the turnover order violates Federal Rule @fl@&rocedure 69, which states that the
process for collecting a monetary judgment "shalblp writ of execution." We also need not
address the claim that Motorola's constructivettinauld result in an improper double
recovery, because Motorola has been given bothahe of its loans and the collateral
securing the loans.

[19] The other two "guideposts” do not appear todbevant here. There is no disparity
between the size of the award and the actual haffered by the plaintiffs (a 1:1 ratio).
Moreover, although the award is 42,000 times theajtg provided by lllinois' Deceptive
Business Practices Act, as defendants observeydheits do not seriously argue that that
statute, which protects consumers from, inter &ilse advertising in promotional give-
aways, is "comparable" to the common law fraudnctahere.

[20] In Ford, by contrast, where the Appellate Gadrllinois held that defendants have the
burden of putting on evidence of net worth, thdffader had been presented with no

evidence whatsoever regarding the defendant's oithwSee Ford, 249 Ill.Dec. 942, 737
N.E.2d at 339.
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