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Before BENAVIDES, STEWART and DENNIS, Circuit Judge
CARL E. STEWART, Circuit Judge:

This maritime action stems from injuries sustaibgdrred Freudensprung ("Freudensprung")
while working as a barge leaderman on an offshdr@nol gas project in Nigerian waters.
Freudensprung appeals the district court's ordaysng litigation of his Jones Act and U.S.
general maritime law claims pending arbitration dedying his alternative motions for entry
of a separate judgment or clarification of the tswrders. Freudensprung also appeals the
district court's order dismissing defendant Wilkbkest Africa, Inc., for lack of personal
jurisdiction. For the following reasons, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Freudensprung's Jones Act and U.S. general mardiéwaction asserted that he sustained
permanently disabling injuries while working asaderman aboard a sea-going derrick
barge off the coast of Lagos, Nigeria. Freudengphad been assigned to work on the barge
through the operation of two agreements pertinetie instant dispute: a "Consultant's
Agreement" between Freudensprung and Offshore Tealdervices, Inc. ("OTSI"), a
Texas-based corporation, and an "Offshore Pers@ummbly Agreement” ("Personnel Supply
Agreement") between OTSI and the barge's owneppadator, Willbros West Africa, Inc.
("WWAI"), a Panamanian corporation. OTSI is an ipeledent contractor that supplies
experienced personnel, or "consultants," to thehaffe hydrocarbon industry to perform
work on offshore platforms. To that end, on Novent& 1997, OTSI entered into the



Consultant's Agreement with Freudensprung, thedtatirpose of which was to "effect the
purchase of professional services ... for hookemgineering, planning, inspection,... [and]
pipeline work" "in order to discharge OTSI's owmtractual obligations" to entities seeking
such services. Pursuant to the Consultant's Agneemaeeudensprung agreed that he was
retained as an independent contractor, not an g@@l@and further stipulated that he was not
a seaman and thus would not claim any benefit utidedones Act. The Consultant's
Agreement contained a Texas choice-of-law provisi®mvell as an arbitration clause
requiring the parties to submit "any dispute" agsirom the agreement to binding arbitration
in Houston, Texas. The agreement also expresstypocated the terms of "any Work

Order" issued to Freudensprung for a particulaigassent.

On May 24, 2000, OTSI and WWAI entered into thesBenel Supply Agreement, pursuant
to which OTSI agreed to supply technical, supenryisand craft personnel to WWAI for the
performance of WWAI's contracts in Africa relatitigoffshore marine operations,
fabrication, inspection, installation, hook-up, gnpeline work. The Personnel Supply
Agreement contained an English choice-of-law priovisnd an arbitration clause requiring
OTSI and WWAI to submit any dispute related to dlgeeement to binding arbitration in
Houston, Texas. Under the terms of the Personmallgreement, WWAI would pay
OTSI certain stipulated daily rates for each wokevided, but 333 all personnel supplied
by OTSI would remain "employees of OTSI while ssigned to [WWAI]." WWAI,
however, "would be fully responsible for the mamragat and organization of the work
performed on the offshore vessels to which OTS$qmamel are assigned.”

Shortly after retaining OTSI, WWAI contacted thergmany with a request for consultants
for a WWAI project in Nigeria. Ultimately, WWAI setted Freudensprung from among the
candidates referred by OTSI. By Work Order No.ated June 9, 2000, OTSI and
Freudensprung agreed that Freudensprung would fepkl/WAI as a barge leaderman in
West Africa. Like their Consultant's Agreement, W@rder No. 4 contained a clause
requiring binding arbitration of any "contractuagagreements, claims or disputes of any
nature" that might arise between OTSI and Freudengp

On July 1, 2000, Freudensprung departed for Atadaegin his assignment aboard WWAI's
seagoing derrick barge, the W B 318. The projeablired the installation of a single point
mooring system ("SPM"), a marine structure thatlitates the loading and offloading of oil
tankers from onshore tanks. On July 28, 2000, Fmesiorung and other crew members were
charged with securing the SPM to the ocean flodin twelve large chains. This task required
laying the chains over the side of the WB 318 aradigally lowering them by winches and
cables. The chains were several hundred feet gileand each chain link weighed in excess
of two hundred pounds. As the crew lowered the sg@ahain, the cable on the stern winch
failed, releasing the heavy chain. The runawayrckaiuck Freudensprung from behind,
causing him severe and permanently disabling manthiphysical injuries that rendered him
unable to work.

On October 4, 2001, Freudensprung filed this rmadtaction in federal district court against
OTSI and several alleged subsidiaries of Willbrasup, Inc., including Willbros USA, Inc.,
Willbros Engineering, Inc., and foreign subsidiani®WAI and Willbros International, Inc.

In his complaint, Freudensprung asserted claimewutig Jones Act, 46 U.S.C. app. § 688
(2000), and the U.S. general maritime law for rgegice, vessel unseaworthiness, and
maintenance and cure. On December 21, 2001, defeddl&/Al filed a motion to dismiss
the suit for lack of personal jurisdiction and iffeient service of process. In response,



Freudensprung amended his complaint, adding Wal@ooup, Inc., the alleged parent
company of WWAI, and modifying the place where sa\could be properly effected upon
WWAI. Nonetheless, on February 20, 2002, the distourt granted without prejudice
WWAI's motion to dismiss for lack of jurisdictio@TSI then moved the district court to stay
Freudensprung's claims pending arbitration, citivegarbitration clause in its Consultant's
Agreement with Freudensprung. Freudensprung regabiog arguing that the agreement was
a seaman's contract of employment and thus exeomtdrbitration, and furthermore that
arbitration was inappropriate under both federal state law. In its order of August 15,

2002, the district court granted OTSI's motion withassigning reasons and ordered the case
administratively closed. The order further gransal/e to move to reinstate the case on the
district court's active docket "within ten (10) ddyom the date of a ruling by the Court of
Appeals."

On August 26, 2002, Freudensprung filed a motiomdoonsideration, which the district
court also denied in an order entered on OctobePQ®2. Finding the language in the district
court's August 15 334 order staying the case undieaudensprung filed a motion for entry
of judgment or, alternatively, a motion for clacdition, on November 15, 2002. In his
motion, Freudensprung requested that if the distoart had intended to enter a final order
from which he could appeal, that the district canter a separate document setting forth the
judgment as required under Federal Rule of Ciwilcedure 58. If the court did not so intend,
Freudensprung asked that the district court clahg the stay would extend only until after
arbitration of his claims and not until after a idean by this Court. In response, OTSI argued
that Freudensprung's motion was simply a secontbm@dr reconsideration and that it
should be denied because the August 15, 2002 asaker "final appealable order.” On
January 13, 2003, the district court denied Fresgremg's motion for entry of judgment and
refused to clarify its order staying Freudensprsictiims. On February 12, 2003,
Freudensprung filed notice of appeal from the ghistrourt's orders staying his claims
pending arbitration and administratively closing ttase, denying entry of judgment or
clarification of its stay, and dismissing WWAI flacck of personal jurisdiction.

DISCUSSION

On appeal, Freudensprung advances several poiatsoofregarding the district court's order
compelling arbitration and staying his claims atscdismissal of WWAI for lack of
jurisdiction. Before addressing the merits of thasgertions, however, we must first address
the timeliness of Freudensprung's February 12, 20&&e of appeal, which was filed more
than five months after the district court's AuglLst 2002 order staying his claims pending
arbitration and administratively closing the cakk.[

I. Whether Freudensprung timely filed notice of eglp

"A timely filed notice of appeal is a jurisdictidnarerequisite to [appellate review]." Dison v.
Whitley, 20 F.3d 185, 186 (5th Cir.1994). Federald? of Appellate Procedure 4(a)(1)(A)
provides in pertinent part that "except as provioheRules 4(a)(1)(B), 4(a)(4), and 4(c), the
notice of appeal... must be filed with the distalerk within 30 days after the judgment or
order appealed from is entered." (emphasis adé&edg. 4(a)(7) further provides that a
judgment or order is deemed "entered" within thamngg of Rule 4(a) when it is set forth on
a separate document in compliance with Federalscafl€ivil Procedure 58(a)(1) and
entered on the district court's civil docket asuree by Federal Rules of Civil Procedure
79(a).



In this case, the timeliness of Freudensprung'suaep 12, 2003, notice of appeal depends
on the effect of the district court's refusal téeera separate document labeled a judgment for
its August 15, 2002, order staying his claims pegdirbitration and administratively closing
the case. Certain amendments, effective DecemI#80P, were made to Federal Rule of
Civil Procedure 58 and Federal Rule of AppellatecBdure 4(a)(7) to resolve uncertainties
concerning how Rule 4(a)(7)'s "definition of whejudgment or order is deemed “entered'
interacts with the requirement in [Rule] 58 thatbe "effective," a judgment must be set forth
on a separate document." Notes of Advisory Committe Rules, 2002 Amendments,
following Rule 4.[2] Amended 335 Rule 58(a)(1) re&qg, in pertinent part, that "[e]very
judgment and amended judgment be set forth onaaepdocument,” but does not require a
separate document "for an order disposing of aanoti (D) for a new trial, or to alter or
amend the judgment, under Rule 59."[3] Fed.R.Cis&a)(1) (2002). A separate document
"provides the basis for the entry of judgment” amast be "distinct from any opinion or
memorandum.” Notes of Advisory Committee on Rul&§3 Amendments, following Rule
58. For cases in which Rule 58 requires that aqalg or order be set forth in a separate
document but there was none, both Rule 4(a)(7)Rand 58 have been amended to provide
that such judgment or order is deemed entered —thend80-day time period to file notice of
appeal starts to run — upon expiration of 150 dey® the date of entry of the judgment or
order on the civil docket.[4] See Fed. R.App. R)@()(A)(ii) (2002); Fed.R.Civ.P. 58(b)(1)-
(2) (2002).

OTSI and WWAI concede that the district court nesetered a separate judgment document
for its August 15, 2002, order staying Freudensgwrualaims. The ruling itself is entitled
"ORDER," and nowhere even mentions the words "juglgthor "final judgment.” OTSI and
WWAI nonetheless argue that no such separate dodunas required in this case because
the order became final and appealable, and thudrately subject to the 30-day time limit
for filing notice of appeal, on the August 15, 20@acket entry date of that order.
Specifically, OTSI asserts that the order consdud final appealable order for which no
separate document was required because the odteiriiatratively closed" the case,
authorized an immediate appeal to this Court, atther recited lengthy factual and legal
conclusions nor indicated that a separate documeuld be issued. In support of its
contention that the August 15, 2002, order wad faand appealable, and thus not subject to
the separate document requirement, WWAI relies @milgn336 on American Heritage Life
Ins. Co. v. Orr, 294 F.3d 702, 707-08 (5th Cir.20@3which this Court held that an order
compelling arbitration, staying the underlyingddtion, and administratively closing the
case, constituted a final appealable decision. Aliog to OTSI and WWAI, therefore,
Freudensprung's notice of appeal was not timelglse he failed to file it within 30 days of
the district court's August 15, 2002 order stayargyclaims and administratively closing the
case. We disagree.

That the August 15, 2002, order was final and otiser appealable does not in itself excuse
the district court from Rule 58's separate documeautirement. As we have previously
stated, "[f]inality of a judgment, appealability @judgment, and the separate document
requirement are different concepts, but are oftarfused.” Theriot v. ASW Well Serv. Inc.,
951 F.2d 84, 87-88 (5th Cir.1992). It is true tilAmerican Heritage, we held that an order
"administratively closing" the case was tantamdardan order dismissing the case, and thus
satisfied the Federal Arbitration Act's requireminatt the order compelling arbitration be
final to be appealable. American Heritage, 294 R3008; see 9 U.S.C. § 16(a)(3)
(providing for "immediate appeal of any “final dgon™ with respect to arbitration,



regardless of whether such decision is favorableostile to arbitration). American Heritage,
however, concerned only whether the ruling at isgag interlocutory or final in nature, as
the Federal Arbitration Act does not permit intetlory appeals from orders compelling
arbitration. See American Heritage, 294 F.3d at T0& separate document rule was not at
issue in American Heritage, presumably Rule 58l&sh satisfied in that case.

Moreover, our opinion in Theriot forecloses extemgdAmerican Heritage to the proposition
advanced by the appellees — namely, that the finafian order administratively closing a
case obviates Rule 58's separate document requite8ee Theriot, 951 F.2d at 87-88. In
Theriot, we held that a minute entry on the distraurt's docket recording the grant of
summary judgment "cannot constitute a “separatardent' for the purposes of meeting the
Rule 58 requirement,” regardless of whether thdgijuent was "otherwise appealable as a
final order or as an interlocutory order.” Ther@b1 F.2d at 87-88; accord, Transit Mgmt. of
Southeast La., Inc. v. Group Ins. Admin., Inc., 228d 376, 382 (5th Cir.2000). Applying
former Rule 58 in Theriot, we observed that the applied to " [e]very judgment,’ with
‘judgment’ defined as "a decree or any order frdnchvan appeal lies,” and thus concluded
that even otherwise final and appealable ordeil$ [lstd to] comply with Rules 58 and 79(a)
before an appeal [could] be taken.” Theriot, 95dFat 88.

The rules of appellate and civil procedure applieat this case similarly contain no
exemption of orders staying litigation of claimerfr the separate document requirement,
even if such order is final. See Theriot, 951 FaR87-88. To the contrary, amended Rule 58
requires that "[e]very judgment and amended juddrfextept orders disposing of certain
enumerated post-judgment motions, including Rulens®ions to alter or amend the
judgment] be set forth on a separate document.'|éWe construe Freudensprung's August
26, 2002, motion for clarification of the distrimburt's August 15, 2002, order staying his
claims as a Rule 59 motion, see Burt, 14 F.3d &t6Zh amended Rule 58's exemption from
the separate document requirement of the disinigtts October 15, 2002, order denying this
motion does not excuse the district 337 courtlafaito enter a required separate document
for its August 15, 2002 order. As the Notes of Adlvisory Committee on the 2002
amendments to Rule 58 instruct,

Many of the enumerated motions [in Rule 58(a)(1)(B)] are frequently made before
judgment is entered. The exemption of the ordgradi;g of the [enumerated] motion [from
the separate document requirement] does not exicasbligation to set forth the judgment
itself on a separate document. And if dispositibthe motion results in an amended
judgment, the amended judgment must be set forthseparate document.

Accordingly, because the August 15, 2002, ordekdd@ required separate document, under
amended Rules 4 and 58(b), the order was not detgné&zted" — and the time to file notice
of appeal did not begin to run — until expiratidrttee 150-day period following the August
15 docket entry date of that order. As noted abBwde 4(a)(1)(A) provides that in civil
cases such as this one, a notice of appeal isptiinfded within 30 days from such "entry of
judgment.” Freudensprung's February 12, 2003, eati@ppeal, which was filed on the 30th
day after a judgment was deemed entered, was thergnely filed. In sum, we have
repeatedly recognized that Rule 58 "should bepnéted to prevent loss of the right to
appeal, not to facilitate loss," and see no re&satepart from this principle in this case.
Hammack v. Baroid Corp., 142 F.3d 266, 269 (5thi©®8) (quoting Bankers Trust Co. v.
Mallis, 435 U.S, 381, 385, 98 S.Ct. 1117, 55 L.Ed387 (1978)); accord, Theriot, 951 F.2d
at 88 (citing In re Seiscom Delta, Inc., 857 F.Z8,283 (5th Cir.1988)).



Il. The propriety of the district court's order cpetling arbitration of the Jones Act and U.S.
general maritime law claims against OTSI

Having determined that Freudensprung's notice péalpwas timely, we now turn to
Freudensprung's assertion that the district cotgtldoy compelling arbitration of his Jones
Act and U.S. general maritime law claims againsSOWe affirm.

A. Standard of review

We review a district court's ruling on a motiorctumpel arbitration and to stay litigation de
novo. Hadnot v. Bay, Ltd., 344 F.3d 474, 476 (5th2D03) (citing Webb v. Investacorp,
Inc. 89 F.3d 252, 257 (5th Cir.1996)); ComplainHarnbeck Offshore (1984) Corp. v.
Coastal Carriers Corp., 981 F.2d 752, 754 (5th1€83). A district court's interpretation of
the scope of an arbitration agreement is also stutgahis Court's plenary review. See
Pennzoil Exploration & Prod. Co. v. Ramco Energg.[.139 F.3d 1061, 1065 (5th
Cir.1998).

B. Scope and enforceability of the arbitration agnent

Freudensprung primarily contends that he is exdropt arbitrating his Jones Act and
maritime law claims because his Consultant's Agesgiwith OTSI constitutes a seaman's
employment contract and, as such, is expresslydgd from coverage under the Federal
Arbitration Act ("FAA" or "Arbitration Act") by vitue of Section 1 of that statute. OTSI
counters that this statutory exemption does nolyap@d-reudensprung, arguing that
Freudensprung is not a seaman for the purposée diones Act or the FAA, that he is an
independent contractor, and that, consequentlypdhiges' agreement is not a seaman's
"contract of employment.” Both Freudensprung anédadvance strong arguments in
support 338 of their respective positions on tloismp However, our thorough review of the
parties' oral and written arguments and the renotldis case reveals that it is unnecessary to
decide today whether their Consultant's Agreemeyt be properly deemed a seaman's
employment contract in order to determine the eability of Freudensprung's claims. As
OTSI correctly points out in its most recent sulmiais to this Court,[5] on the peculiar facts
of this case, even assuming arguendo that the @anssi Agreement is a seaman's
employment contract, the arbitration agreementainat therein is nonetheless enforceable
pursuant to the Convention on the Recognition amdrEement of Foreign Arbitral Awards
("Convention"),[6] as implemented by the Unitedt&sathrough 9 U.S.C. 88 201-208
("Convention Act"), which we conclude governs camently with the FAA in this case.[7]

Title 9 of the United States Code contains bothRA& and the U.S. implementing 339
legislation for the Convention. The FAA generallctares valid and enforceable written
provisions for arbitration in any maritime trangantand in any contract evidencing a
transaction involving interstate or foreign comneer8ee 9 U.S.C. 8§ 2. Section 1 of the FAA,
upon which Freudensprung relies, excludes "corgraicemployment of seamen, railroad
employees, or any other class of workers engagéméign or interstate commerce” from the
scope of the Arbitration Act. When the Conventioct 4overns the recognition and
enforcement of an arbitration agreement or awardielver, the FAA applies only "to the
extent that [the FAA] is not in conflict with [tHéonvention Act] or the Convention as
ratified by the United States." See 9 U.S.C. § Fo8ncisco v. STOLT ACHIEVEMENT

MT, 293 F.3d 270, 274 (5th Cir.), cert. denied £8%. 1030, 123 S.Ct. 561, 154 L.Ed.2d
445 (2002). As we have recently recognized, urtlieeFAA, neither the Convention, the



ratifying language of the Convention, nor the Cortien Act "recognize[s] an exception for
seaman employment contracts.” Francisco, 293 K.3d4 "On the contrary, they recognize
that the only limitation on the type of legal reaiship falling under the Convention is that it
must be considered ‘commercial,’ and ... an empoyrcontract is ‘commercial.™ Id.

In determining whether the Convention requires celfing arbitration in a given case, courts
conduct only a very limited inquiry. See id. at A¢Bing Sedco, Inc. v. Petroleos Mexicanos
Mexican Nat'l Oil Co., 767 F.2d 1140, 1144-45 (Bih1985)). Accordingly, a court should
compel arbitration if (1) there is a written agresmto arbitrate the matter; (2) the agreement
provides for arbitration in a Convention signataagtion; "(3) the agreement arises out of a
commercial legal relationship; and (4) a partyne agreement is not an American citizen."
Id. (citing Sedco, 767 F.2d at 1146 (citing Lede€gramiche Ragno, 684 F.2d 184, 185-86
(1st Cir.1982))). Once "these requirements are thetConvention requires the district court[
] to order arbitration,” id.,"unless it finds ththe said agreement is null and void, inoperative
or incapable of being performed.” Sedco, 767 Ft2dl46 (quoting Convention, Article

11(3)).

In this case, the first three requirements areileatkt. As noted above, Freudensprung
signed a written Consultant's Agreement which darthan arbitration clause requiring the
parties to submit "any dispute” arising from theeggnent to binding arbitration in Houston,
Texas; the United States is a signatory to the €otion; and the agreement, which retained
Freudensprung to perform "hook-up, engineeringiilay, inspection, ... [and] pipeline
work," arises out of a "commercial legal relatiopshSee Francisco, 293 F.3d at 273; 9
U.S.C. 8§ 202 (defining a commercial legal relatlipsas "including a transaction, contract,
or agreement described in section 2 of [Title 9]'that is, either a maritime transaction or a
contract involving commerce). However, because Bottudensprung and Texas-based OTSI
are U.S. citizens,[8] we must further examine whethe lack of a foreign citizen as a party
to the agreement 340 renders the Convention inagipé. We conclude that it does not.

This Court has yet to address whether the Conveiajiplies to an arbitration agreement
between two U.S. Citizens. We note at the outssttthis Court's four-prong test, therefore,
was articulated previously in the context of caseelving at least one foreign party to the
agreement and derives from this Court's opinioBadco, which in turn paraphrases the four
criteria set forth by the First Circuit in Lede@eSSedco, 767 F.2d at 1146 (citing Ledee, 684
F.2d at 185-86). The First Circuit, however, clggehcking the language of 9 U.S.C. § 202,
did not require the presence of a non-U.S. parsilinircumstances, instructing that the
fourth criterion requires that courts ask: "Is atp#o the agreement not an American citizen,
or does the commercial relationship have some nedide relation with one or more foreign
states?" See Ledee, 684 F.2d at 185-86 (emphasesadConsistent with this approach, the
only federal appellate courts to have addressedpkcability of the Convention to an
arbitration agreement between two U.S. citizerns Sbcond Circuit and the Seventh Circuit,
agree that the Convention may apply in such casssded that there is a "reasonable
relation” between the parties' commercial relatmand some "important foreign element."
Jones v. Sea Tow Servs., Inc., 30 F.3d 360, 36€&{21994); Lander Co. v. MMP
Investments, Inc., 107 F.3d 476, 481 (7th Cir.199R)s principle stems from the language
of 9 U.S.C. 8§ 202 of the U.S. implementing legisiatfor the Convention, entitled
"Agreement or award falling under the Conventiamiilch provides:

An arbitration agreement or arbitral award arisbog of a [commercial] legal relationship,
whether contractual or not, ... including a tramisag contract, or agreement described in



section 2 of [the FAA], ... which is entirely beterecitizens of the United States shall be
deemed not to fall under the Convention unlessdtaionship involves property located
abroad, envisages performance or enforcement ahvoads some other reasonable relation
with one or more foreign states.

9 U.S.C. § 202. In Jones, the Second Circuit faumthe facts before it that the commercial
relationship between the U.S. citizen disputantkdd the requisite “foreign element” and
thus the arbitration agreement arising from thiti@nship was not governed by the
Convention. 30 F.3d at 366. In that case, U.&aiiis hired a U.S. salvor pursuant to a
Lloyd's standard form salvage agreement ("LOF'feszue their yacht, which had grounded
in U.S. waters off Long Island, New York. Id. atl362. The relationship between the parties
"did not involve property abroad nor did it envisggerformance abroad.” Id. at 365. The
only purportedly foreign element in this otherwigleolly domestic matter was found in the
LOF itself, which contained an arbitral clause pdawg for arbitration in England under
English law. Id. at 362. The Second Circuit fouhdtt'[t]he reasonable relation requirement
necessary to make the arbitration provision inl®€& cognizable under the Convention”
could not be fulfilled by the terms of the LOF ifse- that is, the LOF's arbitration provision
and its English choice-of-law clause. Id. at 366tHer, the Jones Court reasoned, there had
to be some reasonable connection to a foreign ppindependent of these provisions in the
LOF.

The present case, however, is distinguishable ffones, 30 F.3d at 362, because the
agreement at issue, albeit between two U.S. C#izZéreudensprung and OTSI, "envisage[d]
performance abroad"” — the performance of pipetit841 services on WWAI's barges in
West Africa. Lander, however, involved circumstagsanilar to those before us. See 107
F.3d at 481. The Seventh Circuit found in Landet thU.S.C. § 202, though phrased in the
negative, applied (concurrently with the FAA) toabitration agreement in a contract
between two U.S. corporations where the only liakneen their relationship and a foreign
nation was that their contract was to be performdeoland. Id. at 478, 481. In that case, the
two U.S. corporations, MMP and Lander, entered amtmntract for the distribution by MMP
in Poland of products manufactured by Lander indhéed States. Id. at 478. The contract
contained an arbitration clause providing that aisp would be subject to binding arbitration
to be conducted in New York. Id. Although both pstwere U.S. citizens, the arbitration
was to take place in the United States, and thgfonéign connection to the parties' legal
relationship was that the distribution contractvisage[d] performance ... abroad," the
Seventh Circuit concluded that the parties’ agre¢fiedd squarely within the Convention
Act's scope and squarely outside its exclusioafweements that have no foreign tie. Id. at
482 (noting that 9 U.S.C. § 202 "adopts the prowvisiof the Convention for any arbitration
agreement ... arising out of a [commercial] leg#htionship, ... provided only that if the
relationship is entirely between U.S. citizensnist involve performance abroad or have
some other reasonable relation with a foreign agtint

In this case, both Jones and Lander compel thdwsion that the Convention Act governs
the arbitral clause at issue concurrently withRB& because there is a reasonable
connection between the parties’ commercial relalignand a foreign state that is
independent of the arbitral clause itself. See eantl07 F.3d at 482; Jones, 30 F.3d at 364-
65. As noted above, the Consultant's Agreementdsiirreudensprung and OTSI
"envisage[d] performance ... abroad." Accordinglyen assuming that the Consultant's
Agreement is a seaman's employment contract, welumba that its arbitral clause is
enforceable under the Convention as implementgddngress.



Finally, we reject Freudensprung's assertion thagtbitration agreement is unenforceable
because OTSI failed to demonstrate that it was tlder the FAA, a written arbitration
agreement is prima facie valid and must be enfourdelss the opposing party — here,
Freudensprung, — "allege[s] and prove[s] that tihiration clause itself was a product of
fraud, coercion, or "'such grounds as exist at laim equity for the revocation of the
contract.™ National Iranian Oil Co. v. Ashland Qiic., 817 F.2d 326, 332 (5th Cir.1987)
(citation omitted); see 9 U.S.C. 8§ 2. As indicaéddve, in this case the FAA applies "to the
extent that it is not in conflict with the [Conveart Act] or the Convention as ratified by the
United States." See 9 U.S.C. § 208; Francisco,298 at 274. The Convention imposes a
mandatory obligation upon federal courts to enf@carbitration agreement falling within
its scope unless the agreement is" "null and voaherative, or incapable of being
performed.™ See Sedco, 767 F.2d at 1146 (quotomyéntion, Article 11(3)). We need not
address whether the FAA's contractual defensedicionfth those of the Convention, or
whether they are any more inimical to the Convergiobjective — "to encourage the
recognition and enforcement of commercial arbibratigreements in international
contracts," Francisco, 293 F.3d at 275 — than #reyto the longstanding federal policy
favoring the enforcement of agreements to arbit3dtedisputes. See E.A.S.T., Inc. of
Stamford, Conn. v. M/V Alaia, 876 F.2d 1168, 113$(Cir.1989) (citation omitted). In this
case, Freudensprung has not alleged, let alonéepedfany evidence, that would permit him
to avoid arbitration under either standard. Indégdudensprung has failed to point to any
particular aspect of the agreement or circumstasgesunding its making that would render
it unenforceable. Freudensprung instead merelg msthe vague assertion that a "pre-
injury" agreement to arbitrate rather than litighi® personal injury claims is "inherently
unfair" because he could not have made an infordeedion concerning his post-injury
remedies before his injury had occurred and bedagemedical advice was available to him.
The difficulty with this argument is that the sanmild be said of any advance agreement to
arbitrate personal injury claims, and it is by negyond cavil that such agreements are
presumptively enforceable. As noted above, Freymteng and OTSI agreed to arbitrate
"any dispute" arising out of the Consultant's Agneat. It is "[o]nly by rigorously enforcing
arbitration agreements according to their termsyeogive effect to the contractual rights
and expectations of the parties, without doingenak to the policies behind the FAA.' "Ford
v. NYLCare Health Plans of Gulf Coast, Inc., 143d-243, 248-49 (5th Cir.1998) (quoting
Volt Information Sci., Inc. v. Bd. of Trustees oéland Stanford Junior Univ., 489 U.S. 468,
479, 109 S.Ct. 1248, 103 L.Ed.2d 488 (1989)). Adrwly, we find that Freudensprung
failed to demonstrate that the arbitration agreemes unfair.

lll. The propriety of the district court's ordesthissing WWAI for lack of personal
jurisdiction

Freudensprung next asserts that the district @tet by dismissing WWAI for lack of
personal jurisdiction, arguing that WWAI had sugitt minimum contacts with Texas to
support the district court's exercise of specifigeneral jurisdiction over WWAI.
Alternatively, Freudensprung argues that WWAI iragly consented to the district court's
exercise of personal jurisdiction by agreeing pansuo its Offshore Personnel Supply
Agreement with OTSI to arbitrate any dispute withSDin Houston, Texas.[9] WWAI
counters that it is a Panamanian corporation \stiprincipal place of business in Panama,
that it is a wholly-owned subsidiary of Willbrostémnational, Inc., also a Panamanian
corporation, and that it does not have the necgssarimum contacts with Texas to be
subject to the specific or general jurisdictiortldt state's courts. Finding Freudensprung's
arguments unavailing, we affirm.



A. Standard of review and governing principlesanf |

This Court reviews de novo the district court'sedeiination that its exercise of personal
jurisdiction over a non-resident defendant is propkeiovo Pignone, SpA v. STORMAN
ASIA M/V, 310 F.3d 374, 378 (5th Cir.2002) (citingilson v. Belin, 20 F.3d 644, 647-48
(5th Cir.1994)). When, as in the instant case, tist&rict court decides the motion to dismiss
without holding an evidentiary hearing, [the pldihimust make only a 343 prima facie
showing of the facts on which jurisdiction is pregied.” Id. (citing Alpine View Co. v. Atlas
Copco AB, 205 F.3d 208, 215 (5th Cir.2000)). Inedietining whether a prima facie case
exists, this Court "must accept as true [the Aféigjt uncontroverted allegations, and resolve
in [its] favor all conflicts between the [jurisdichal] facts contained in the parties' affidavits
and other documentation.™ Id. (quoting Kelly vri@yShell Petroleum Dev. B.V., 213 F.3d
841, 854 (5th Cir.2000) (internal citation omitted)

In an admiralty case, the propriety of the exeroisgersonal jurisdiction over a nonresident
defendant, such as WWAI, is determined first byl#ve of the forum state. A federal district
court may exercise personal jurisdiction over arasident defendant if (1) the forum state's
long-arm statute confers personal jurisdiction dhet defendant; and (2) the exercise of
personal jurisdiction comports with the Due Prodekaise of the Fourteenth Amendment.
See STORMAN ASIA M/V, 310 F.3d at 378 (citing AdamdJnione Mediterranea Di
Sicurta, 220 F.3d 659, 667 (5th Cir.2000); Rustas Gurbines, Inc. v. Donaldson Co., 9
F.3d 415, 417 (5th Cir.1993)). In this case, tHeseinquiries merge into one because the
Texas long-arm statute permits the exercise ofgliction over a nonresident defendant to
the fullest extent allowed by the United States €Titution. See TEX. CIV. PRAC. & REM.
CODE ANN. 8§ 17.042 (West 2000); Ruston Gas Turhifds.3d at 417-18.

As interpreted by the Supreme Court, the FourteAniendment Due Process clause
requires satisfaction of a two-prong test in ofdera federal court to properly exercise
jurisdiction: (1) the nonresident must have minimeontacts with the forum state, and (2)
subjecting the nonresident to jurisdiction mustbesistent with "traditional notions of fair
play and substantial justice." Asarco, Inc. v. Glen Ltd., 912 F.2d 784 (5th Cir.1990);
International Shoe Co. v. Washington, 326 U.S. 8805.Ct. 154, 90 L.Ed. 95 (1945). The
"minimum contacts" prong is further subdivided iotintacts that give rise to specific
jurisdiction and those that give rise to generakgliction. A court may exercise specific
jurisdiction when (1) the defendant purposely dieddts activities toward the forum state or
purposely availed itself of the privileges of conting activities there; and (2) the
controversy arises out of or is related to the middats contacts with the forum state.
Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 104 S.Ct. 1868, 80
L.Ed.2d 404 (1984); Asarco, Inc. v. Glenara, L&d.2 F.2d 784 (5th Cir.1990). In short,
"[t]he focus [of this inquiry] is on the relationphbetween the defendant, the forum, and the
litigation." Burger King Corp. v. Rudzewicz, 4713J).462, 474, 105 S.Ct. 2174, 85 L.Ed.2d
528 (1985). When a cause of action does not ausefa foreign defendant's purposeful
contacts with the forum, however, a court may @sergeneral jurisdiction when the
defendant has engaged in "continuous and systeowttacts" in the forum. STORMAN
ASIA M/V, 310 F.3d at 378. Once the plaintiff haaae out a prima facie showing under the
first prong, the burden shifts to the defendargttow, under the second prong of the
constitutional due process inquiry, that the exseraf jurisdiction would not comply with
"fair play" and "substantial justice." See id.



B. The sufficiency of WWAI's minimum contacts witlexas

Freudensprung first contends that WWAI has sufficreinimum contacts with Texas to
sustain the exercise of specific 344 jurisdictimerathat defendant, pointing primarily to
WWAI's business dealings with OTSI. Specificallyedensprung argues that WWAI has
purposely availed itself of the benefits and prtters of the state of Texas by (1) contracting
with OTSI, a Texas-based corporation, pursuarheddffshore Personnel Supply
Agreement; (2) contemplating arbitration of anypdites with OTSI arising under that
contract in Houston, Texas; (3) initiating and @mnplating a long-term business relationship
with OTSI; (4) engaging in communications with OTisdeveloping and carrying out that
contract; and (5) wiring payments to OTSI in Texas.

Our thorough review of the record and pertinenharities convinces us that these limited
contacts with the forum state were insufficienstipport the exercise of specific jurisdiction
over WWAI. At the outset, we note that Freudensgnsmot a party to the contract between
OTSI and WWAI — the Offshore Personnel Supply Agneat — which Freudensprung
cites as evidence of WWAI's minimum contacts witl forum state. The Offshore Personnel
Agreement provides that WWAI agrees to purchastepsmnal services from OTSI for the
performance of WWAI's projects in West Africa, tladitpersonnel supplied by OTSI
remained employees of OTSI while assigned to WVéAY that WWAI was absolved of the
ordinary liabilities flowing to an employer. Thugrictly speaking, the instant litigation does
not "arise out of or relate to" WWAI's contactswitexas. See Coats v. Penrod Drilling
Corp., 5 F.3d 877, 884 (5th Cir.1993).

Even assuming that the instant controversy coulddaened to arise out of the Offshore
Personnel Supply Agreement, the minimum contaestsltiag from this agreement, viewed in
conjunction with the other contacts alleged by Bexsprung, do not constitute the minimum
contacts necessary to comport with constitutional process. It is well established that
"merely contracting with a resident of the foruratstis insufficient to subject the
nonresident to the forum's jurisdiction.” Holt @ilGas Corp. v. Harvey, 801 F.2d 773, 778
(5th Cir.1986) (citing Colwell Realty InvestmentsTviple T Inns, 785 F.2d 1330, 1334 (5th
Cir.1986); Stuart v. Spademan, 772 F.2d 1185, X®th Cir.1985)); see also Burger
King, 471 U.S. at 478, 105 S.Ct. 2174. Moreoveas @ourt has repeatedly held that the
combination of mailing payments to the forum stategaging in communications related to
the execution and performance of the contractth@@xistence of a contract between the
nonresident defendant and a resident of the fomenmaufficient to establish the minimum
contacts necessary to support the exercise offgppersonal jurisdiction over the
nonresident defendant. See, e.g., Holt, 801 F.Zd&{finding no specific jurisdiction over
nonresident defendant where nonresident defenddgrteel into a contract with a Texas
resident, sent an agreement and checks to Texadgngaged in extensive telephonic and
written communication with the plaintiff in TexaS§tuart, 772 F.2d at 1192-94 (finding no
indication that the nonresident defendant intertdeazail himself of the privilege of doing
business in Texas and hence no specific jurisaictibere nonresident defendant contracted
with Texas residents, directed letters and photie waTexas, shipped prototypes and
products to Texas, negotiated a contract with pfésrthat was to be governed by Texas law,
and marketed his product in Texas).

Applying these principles here, it is apparent fraudensprung has not alleged sufficient
minimum contacts to warrant the exercise of spegifiisdiction over OTSI. 345 As in Holt
and Stuart, we find that in this case the fact W&VYAI contracted with Texas-based OTSI,



initiated and contemplated a long-term businesgicgiship with OTSI, communicated with
OTSI concerning the development and executionettntract, and wired money to OTSI
in Texas do not indicate that WWAI intended to &itaelf of the privilege of doing business
in Texas. See Holt, 801 F.2d at 778; Stuart, 728 &t 1194. The significance of these
alleged minimum contacts is severely diminishedheyfact that the contract at issue
specified that it was to be governed by English éna that the material portions of the
contract, which contemplated the supply of persbtsm&/WAI for its projects in West
Africa, were to be performed in West Africa, notx@e. See Holt, 801 F.2d at 778
(discussing relevance of contract's choice-of-laswision and place of performance to
minimum contacts analysis (citing Hydrokinetics;.lm. Alaska Mechanical, Inc., 700 F.2d
1026, 1029 (5th Cir.1983); Patterson v. Dietze,, 64 F.2d 1145, 1147 (5th Cir.1985))).

The only other contact asserted by FreudenspruMyW-AlI's contemplation of arbitrating
disputes arising under the contract in Texas —langidoes not weigh in favor of finding
specific jurisdiction. Although in certain circurasices, an arbitration agreement may alter an
otherwise decisive jurisdictional analysis by evidag a nonresident's implied consent to
personal jurisdiction, see PaineWebber Inc. v. EManhattan Private Bank, 260 F.3d 453
(5th Cir.2001), this principle is inapplicable imetinstant case where the arbitration
agreement at issue only contemplates arbitratiomdsn WWAI and OTSI, not
Freudensprung. Thus, even if WWAI may have expeideabitrate disputes between itself
and OTSI in Texas, it does not concomitantly follinat WWAI reasonably anticipated
being haled into a Texas Court to defend a lawswoiight by Freudensprung or any other
nonparty to the Offshore Personnel Supply Agreemfctordingly, we conclude that
WWAI did not impliedly consent to being subjecttbhe jurisdiction of the Texas courts for
the adjudication of this particular dispute, ane #nbitration provision at issue does not
impact our jurisdictional analysis.

Freudensprung similarly has failed to demonstitaaée WWAI had sufficient minimum
contacts with Texas to justify the exercise of gahgirisdiction over WWAI. As noted

above, the general jurisdictional inquiry focusrslasively on whether the nonresident
defendant's contacts with the forum unrelated écctiuse of action are sufficiently
"continuous and systemic" to satisfy due procegsirements. Helicopteros, 466 U.S. at 414,
417, 104 S.Ct. 1868. In this case, Freudensprua@séserted no contacts with Texas made
by WWAI itself as evidence that the exercise ofegahjurisdiction is warranted. Rather,
Freudensprung points to contacts made by Willbnau Inc. ("Willbros Group”), the
alleged parent company of WWAI, as well as othelilllbs companies, in support of his
assertion that WWAI is subject to general jurisdictin Texas courts. Citing Willbros
Group's Form 10-K SEC filing, which defines "Ther@many" as "Willbros Group Inc., and
all of its majority-owned subsidiaries," Freudensyy asserts that The Company, and hence,
WWAI, is administered in Texas, leases offices @xds, and has constructed a 45-mile gas
pipeline in Texas and Mexico. Freudensprung alserésthat WWAI's general contacts with
Texas include the following: (1) Willbros Groupsneipal place of business is in Houston,
Texas, (2) Willoros Group's press releases areisBom Houston, Texas; (3) Willbros
Group's conference calls originate 346 from Housl@xas; (4) Willbros Group's corporate
officers reside in Houston, Texas; and (5) Willbé®up's corporate board meetings occur
in Houston, Texas.

As a general rule, however, the proper exerciggeadonal jurisdiction over a nonresident
corporation may not be based solely upon the ctateith the forum state of another
corporate entity with which the defendant may bdiaied. See Cannon Mfg. Co. v. Cudahy



Packing Co., 267 U.S. 333, 335, 45 S.Ct. 250, 691 634 (1925) (declining to attribute, for
jurisdictional purposes, the presence of a sulsidiethe forum state to a nonresident parent
corporation where the parent and subsidiary maiathdistinct and separate corporate
entities); Hargrave v. Fibreboard Corp., 710 F.2841, 1159 (5th Cir.1983) (observing that
"[g]enerally, a foreign parent corporation is nobgct to the jurisdiction of a forum state
merely because its subsidiary is present or dousinless in the forum state"); see also
Access Telecom, Inc. v. MCI Telecomm., Corp., 198dr694, 717 (5th Cir.1999) (noting
that "typically, the corporate independence of canigs defeats the assertion of jurisdiction
over one by using contacts with the other"). Thiagple, however, is not inviolate. Rather,
the presumption of institutional independence t#tesl corporate entities may be rebutted by
"clear evidence," which requires a showing of "stmmg beyond" the mere existence of a
corporate relationship between a resident and saeet entity to warrant the exercise of
jurisdiction over the nonresident. Dickson Mariie. v. Panalpina, Inc., 179 F.3d 331, 338
(5th Cir.1999). Accordingly, our cases "[g]enerallydemand proof of control by [one
corporation] over the internal business operatens affairs” of another corporation to make
the other its agent or alter ego, and hence "fusdvto together for jurisdictional purposes.”
See Hargrave, 710 F.2d at 1160 (collecting casesprd, Dickson, 179 F.3d at 338. In
determining whether a plaintiff asserting persqguasdiction has overcome the presumption
of corporate separateness, this Court consider®liba/ing nonexhaustive factors: (1) the
amount of stock owned by the parent of the subsigd{@) whether the entities have separate
headquarters, directors, and officers; (3) whetlogporate formalities are observed; (4)
whether the entities maintain separate accoungisgss; and (5) whether the parent
exercises complete control over the subsidiary®ige policies or daily activities. Hargrave,
710 F.2d at 1160.

Although Freudensprung protests that WWAI is indgishable from its parent and other
Willbros companies, he has not asserted any fiettalone adduced any evidence,
demonstrating that any of the Hargrave factors @@ conclusion that Willbros Group or
the other Willbros entities controlled WWAI. Specdlly, Freudensprung has made no
showing that Willbros Group owned stock in WWAIasés any officers and directors with
WWAI, disregards corporate formalities with WWAhares the same accounting system as
WWAI, or that Willbros Group exercises any degréeantrol over the general policies or
daily operations of WWAI. Further, Freudensprungasdes that WWAI's principle place of
business is in Panama, while that of Willbros Gr@mum Texas. Although Freudensprung
insists that WWAI is indistinguishable from Willls@roup, he only offers as evidence
various printouts from websites — primarily SEQnfgs related to all the Willbros entities,
which are collectively referred to in these docutaes "The Company." While such
documents might arguably establish the existens®wie corporate relationship between
WWAI and 347 the other Willbros entities, they arsufficient to overcome the presumption
of corporate separateness. Accordingly, the comt@ictVillbros Group and the other
Willbros entities with Texas may not be attributedVWAI in order to subject WWAI to
service of process in Texas. We therefore condioatethe district court did not err in
determining that WWAI lacked sufficient minimum c¢aaots with Texas to support the
exercise of personal jurisdiction.

C. Jurisdictional discovery
Freudensprung argues that the district court erregnying him an adequate opportunity to

conduct jurisdictional discovery in order to asagrtthe extent of WWAI's contacts with
Texas. Matters relating to discovery are committethe discretion of the trial court, and we



therefore review a district court's decision toyardiscovery request for abuse of discretion.
Brown v. Arlen Management Corp. 663 F.2d 575, 5860 Cir.1981). In this case,
Freudensprung filed suit against WWAI and sevetta¢ndefendants on October 4, 2001.
WWAI filed both its Rule 12(b) motion to dismissflack of personal jurisdiction and its
answer subject to that motion on December 21, 2B@idensprung did not file his response
to WWAI's motion until January 11, 2002. In hispesse, Freudensprung "expressly denie
[d] the necessity of [additional time in which toncluct discovery],” but requested that such
additional time be granted should the district tdiad “that its exercise of jurisdiction is any
way questionable." In support of his response, dl@asprung attached only a copy of the
Offshore Supply Agreement between WWAI and OTSd #re various printouts from the
internet described above. Nearly six weeks lateii-@bruary 20, 2002, the district court
granted WWAI's motion to dismiss without prejudi@n appeal, Freudensprung states in his
original brief that at the time the district coarttered its order staying the case, on August
15, 2002, he "was attempting discovery into WWAbstacts with Texas for the purpose of
revisiting the district court's dismissal orderré&densprung, however, has not asserted that
he sought, scheduled, or took any depositions iggpect to WWAI at any time prior to or
after the district court's dismissal. Nor doesrdeord reveal that he conducted any formal
discovery as to WWAI during this nearly one-yeaniqe Under these circumstances, we
find that any inability of Freudensprung to condilnet extent of discovery he now requests
was of his own making. Accordingly, we find thaéttlistrict court did not abuse its
discretion in declining to grant Freudensprung aoldal time within which to pursue formal
discovery.

CONCLUSION

For the foregoing reasons, we find that the distroairt did not err in compelling arbitration
of Freudensprung's Jones Act and U.S. generalimardlaims. We further find that the
district court did not err in dismissing WWAI frothe instant lawsuit for lack of personal
jurisdiction, nor did the district court abusediscretion in declining to permit
Freudensprung additional time within which to coctdurther jurisdictional discovery. The
district court's judgment compelling arbitratiordastaying litigation and its order dismissing
WWAI for lack of personal jurisdiction are theredfoAFFIRMED.

AFFIRMED.
[1] The parties briefed this threshold jurisdictdbiuestion pursuant to this Court's order.

[2] These amendments became effective after emtityeadistrict court's August 15, 2002,
order staying Freudensprung's claims and its Octbbhe2002, order denying reconsideration
of its stay, but before Freudensprung filed notitappeal, raising the question whether these
changes apply retroactively in the instant case.j@isprudence requires that the "amended
Rules [and, specifically, amendments to Rule 4je.given retroactive application to the
maximum extent possible ... unless their applicafio the case at hand] would work
injustice.” Burt v. Ware, 14 F.3d 256-60 (5th €C894) (quoting Skoczylas v. Federal
Bureau of Prisons, 961 F.2d 543, 546 (5th Cir.1p92) the peculiar facts of this case, we
would reach the same conclusion concerning thditiess of Freudensprung's notice of
appeal under the former or amended versions of Biend Rule 4(a)(7). Accordingly, it
cannot be said that the retroactive applicatiothefamended rules would "work injustice,"
and we therefore find that the newly amended agfgetind civil procedure rules do indeed
apply retroactively in this case. See Skoczylag, P@d at 545.



[3] Former Rule 58 simply required that "[e]verglgment and amended judgment be set
forth on a separate document,” without exception.

[4] Previously, no such cap existed, meaning teatamstrued in this Circuit, where a
required separate document was lacking, the timit 10 file notice of appeal never began to
run; thus parties were "given forever to appealtddrring a postjudgment motion)." Notes of
Advisory Committee on Rules, 2002 Amendment, follmyRule 4 ; Hammack v. Baroid
Corp., 142 F.3d 266, 269-70 (5th Cir.1998); seeis®md v. Lucas, 745 F.2d 933, 934 (5th
Cir.1984) (remanding the case to allow appellamhtwe for entry of a separate judgment
document from which he could appeal within 30 dafysntry of that document even though
appellant did not file his initial notice of appeadtil more than eight months after entry on
the docket of the contested judgment that showe baen set forth on a separate document
but was not).

[5] By letter of October 7, 2003, submitted purduanFederal Rule of Appellate Procedure
28 (j) after Freudensprung filed his reply briet puor to oral argument, OTSI argues for the
first time on appeal that the Convention and itplamenting legislation compel enforcement
of the arbitration agreement at issue in this cdisecting this Court's attention to our opinion
in Francisco v. STOLT ACHIEVEMENT MT, 293 F.3d 27274 (5th Cir.), cert. denied 537
U.S. 1030, 123 S.Ct. 561, 154 L.Ed.2d 445 (200&hchigh we may, in our discretion,
decline to entertain an issue not raised in tla ¢ourt, we choose to address this purely legal
guestion here. See Bridges v. City of Bossier, @2 B29, 335 (5th Cir.1996). We note that
OTSI did argue, both before the trial court andsrbrief on appeal, that Section 1 of the
FAA does not exempt Freudensprung from arbitratiisgclaims. See Bridges, 92 F.3d at 335
(electing to liberally construe argument which djgm raised only indirectly in the trial

court and in its initial brief to hold that the a&tron on the original argument was not waived
to the extent it presented purely a legal questigioyreover, we may affirm the district court
on any ground supported by the record, see Okoymiv. of Tex. Houston Health Sci. Citr.,
245 F.3d 507, 511 (5th Cir.2001), and it is ourydotenunciate the correct law on the record
facts. See Empire Life Ins. Co. of America v. V&d2orp., 468 F.2d 330, 334 (5th Cir.1972)
(stating that "[n]either the parties nor the tjiadge, by agreement or passivity, can force us
to abdicate our appellate responsibility™).

[6] Done June 10, 1958, 21 U.S.T. 2517, T.L.LA.S. 6897, 330 U.N.T.S. 38, reprinted in 9
U.S.C.A. § 201 note.

[7] The Consultant's Agreement contains a choielwfclause providing that "the Laws of
the State of Texas" shall govern "[t]he construgtialidity, and performance of this
Agreement and all matters pertaining thereto."n@ithis clause, Freudensprung asserts that
he is also exempt from arbitration because the §&eneral Arbitration Act ("TGAA")
prohibits arbitration of personal injury claims ept under circumstances not presented here.
TEX. CIV. PRAC. & REM.CODE ANN. 88 171.002(a)(3)df(xc) (Vernon Supp.2000). The
parties dispute whether Freudensprung's broadertessbefore the trial court that Texas
law prohibited arbitration properly preserved higrenprecise argument raised for the first
time on appeal. We need not address whether thisrent is waived, however, because the
argument is without merit. Where, as here, an ageaé contains a clause designating Texas
law but does not exclude the FAA, the FAA and Tdaas including that state's arbitration
law, apply concurrently because Texas law incorgsrthe FAA as part of the substantive
law of that state. See Pedcor Mgmt. Co., Inc. Welenefit Plan v. Nations Personnel of



Texas, Inc., 343 F.3d 355, 361 (5th Cir.2003)rigit. & L Kempwood Associates v. Omega
Builders, Inc., 9 S.W.3d 125, 127-28 & n. 15 (T&QQ2)). The FAA, in turn, preempts state
laws which, like the provision of the TGAA reliepan by Freudensprung, "contradict the
purpose of the FAA by ‘requir[ing] a judicial forufor the resolution of claims which the
contracting parties agreed to resolve by arbitratiGee id. at 362 & n. 35 (citing Southland
Corp. v. Keating, 465 U.S. 1, 10, 104 S.Ct. 852 F.2d 1 (1984)); Miller v. Public
Storage Mgmt., Inc., 121 F.3d 215, 217-19 (5th1®®7) (rejecting assertion that Texas law
disfavoring arbitration of personal injury claimsepluded compelling arbitration because the
FAA preempts contrary state law).

[8] Section 202 of the Convention Act provides thgor the purpose of this section a
corporation is a citizen of the United States i§iincorporated or has its principal place of
business in the United States.” 9 U.S.C. § 202.

[9] Freudensprung also argues that WWAI waived @rjgction to the exercise of personal
jurisdiction by entering a general appearance hatlthis Court should equitably toll
Freudensprung's claims against WWAI in the evedttiie district court's dismissal of

WWAI for lack of personal jurisdiction is upheldrdadensprung failed to raise either of
these claims before the district court and we fioeeedecline to consider them on appeal. See
Leverette v. Louisville Ladder Co., 183 F.3d 3392 5th Cir.1999).
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