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Before BARKSDALE, DeMOSS and BENAVIDES, Circuit Jyeks.
BENAVIDES, Circuit Judge:

Defendants-Appellants filed a motion for reheammogplaining of this court's order of
dismissal entered March 11, 2004. After considetimg motion for rehearing, which we
treat as a petition for reconsideration, 208 théieanas GRANTED, the previous order of
dismissal is withdrawn, and the following opiniaentered in lieu thereof.

Plaintiff-Appellee Vinod Kumar Dabhiya filed this m#&me personal injury action in
Louisiana state court against several Defendaniselants: his employer, Neptune
Shipmanagement Services; the owner of the shiptochahe was injured, Talmidge
International; co-owners of the fleet to which #igp belongs, American Eagle Tankers and
American Eagle Tankers Agencies; and the shiptg@nsBrittania Steam Ship Insurance
Association. Appellants removed to federal courtt@grounds that their dispute with
Dahiya was subject to an arbitration agreement gaeeby the Convention on the
Recognition and Enforcement of Foreign Arbitral Ads(the "Convention™), 9 U.S.C.A. 88
201-208 (West 1999 & Supp.2003). The district coemianded the case to state court for
lack of subject matter jurisdiction and denied Afgres' motions to compel arbitration and
to stay the proceedings. Because this remand depuis of appellate jurisdiction to consider
any part of the district court's order, we disntigs appeal.

In 1999, Dahiya and Neptune signed two documents“deed" and a "bond" — in New
Delhi, India. Together, the documents provided Dahiya would receive two years of
training, then work for Neptune for two years. Te=d included an arbitration clause
providing that any dispute arising out of the de@dild be subject to arbitration in Singapore
or India.[1]



As part of his training, Dahiya worked on the M/ARGLE AUSTIN, a vessel owned by
Talmidge. Dahiya suffered burns while operatingwbssel's incinerator and was later
evacuated to a Louisiana hospital, where he reddreatment.

Dahiya returned to India, but he sued Neptune, Tige) and the three other Appellants in
Louisiana state court. Dahiya's suit, brought unilderSavings to Suitors Clause, 28 U.S.C.A.
8§ 1333(1) (West 1993), alleged that Appellants iv@@ched obligations under the Jones Act,
46 U.S.C.A. app. 8 688 (West 2003), general magitianv, and other applicable law.

Appellants invoked federal jurisdiction as a fedlegestion, see 28 U.S.C.A. § 1441(b)
(West 1994), and under 8§ 205 of the Convention,Q.C.A. 8§ 205 (West 1999),[2] and
removed to federal court. Appellants filed theimweral petition more than thirty days after
receiving notice of Dahiya's suit. Generally, sadtkelay would preclude removal. See 28
U.S.C.A. 8§ 1446(b) (West 1994). Section 205, howeakows removal at any time prior to
trial, and Dahiya does not dispute that Appellditesl their petition before trial.

Once in federal court, Appellants moved to compliteation and to stay the proceedings or,
in the alternative, to dismiss Dahiya's suit. Dahiyoved to remand. Dahiya argued that the
deed's terms did not qualify as an arbitration @gent 209 under the Convention and
therefore could not support removal under § 205.

The district court sided with Dahiya and, in a #&ngrder, remanded the case to state court
and denied Appellants’ motions to stay proceedamgisto compel arbitration. The court
began its order by assessing the validity of whedlied the "forum selection clause” — i.e.,
the arbitration clause in the deed between DahgaNeptune. The court held that this clause
was invalid because forum selection clauses coat@\ouisiana public policy. The court
then turned directly to the question of its jurgdin. The court began by noting that because
Appellants failed to remove within thirty days, édl jurisdiction hinged entirely on § 205.
With respect to jurisdiction under § 205, the coaesoned that because the deed contained
no valid forum selection clause, the parties hadentered an agreement to arbitrate valid
under the Convention. The court therefore conclutlatlit had no jurisdiction under § 205,
remanded the case, and denied Appellants' penditigms.

Appellants sought review of the district court'derand moved for a stay of the the ongoing
state court proceedings. Dahiya moved to dismiskk of appellate jurisdiction. Both
motions have been carried with the case.[3]

Our analysis begins and ends with Dahiya's motatigmiss, for in the absence of appellate
jurisdiction, we have no authority to review thetdct court's order.

We cannot review the remand itself. After a distcicurt remands a case to state court for
lack of subject matter jurisdiction, 28 U.S.C. 81#l) bars a federal appellate court from
reviewing the remand ruling "no matter how errore2bArnold v. State Farm Fire & Cas.
Co., 277 F.3d 772, 775 (5th Cir.2001); see 28 UA.€ 1447(c), (d) (West 1994). The
district court appears to have concluded thatitea subject matter jurisdiction and to have
remanded on that basis. Thus, under § 1447(d)aweat review the remand.



That Appellants removed under 8§ 205 of the Conwandioes not vest us with jurisdiction
despite § 1447(d). In cases removed under 8§ 20Be"procedure for removal of causes
otherwise provided by law shall apply.” 9 U.S.C8A&05. This "procedure for removal”
includes the strictures of § 1447(d). Transit C&s. v. Certain Underwriters at Lloyd's of
London, 119 F.3d 619, 624-625 (8th Cir.1997); LgeaCoppee v. Venezolana De
Cementos, S.A.C.A., 31 F.3d 70, 71-72 (2d Cir.198%)e Amoco Petroleum Additives Co.,
964 F.2d 706, 712-13 (7th Cir.1992). Thus, wheaseaemoved under § 205 is subsequently
remanded for lack of subject matter jurisdictiom agpellate court cannot review the order of
remand.

210 Appellants contend that, regardless of whatlgeecan review the remand itself, we have
jurisdiction to review the district court's denadlarbitration and denial of stay under 9
U.S.C. § 16, which provides that appeals may bertdéom orders refusing stays or denying
motions to compel arbitration, see 9 U.S.C.A. &)@A((A),(C) (West 1999).[4] We lack
jurisdiction under 8§ 16 because the denials of Alppts’ motions to stay and to compel
arbitration accompanied a remand for lack of subjeattter jurisdiction. See Transit Cas.,
119 F.3d at 623-625. Any order remanding for latc&uject matter jurisdiction necessarily
denies all other pending motions, for "[u]nlesgddral court possesses subject matter
jurisdiction over a dispute, ... any order it makather than an order of dismissal or remand)
is void." John G. & Marie Stella Kenedy Mem'l FourdMauro, 21 F.3d 667, 674 (5th
Cir.1994) (quoting Shirley v. Maxicare Tex., In821 F.2d 565, 568 (5th Cir.1991)).
Motions to stay proceedings and to compel arbdratvill be common if not universal in
cases removed under § 205. Thus, in the vast magircases removed under § 205, an
order of remand will be the effective equivalentalenial of motions to stay proceedings
and to compel arbitration. Recognizing appellateerg of such remand orders under 8§ 16
would circumvent § 1447(d) by affording review efmand orders issued in nearly every
case removed under 8§ 205. Section 205, by expresaliing "[t|he procedure for removal
of causes otherwise provided by law," forecloseh suresult.

District court determinations accompanying an oafegemand are reviewable in spite of §
1447(d) if they meet the requirements first outlime City of Waco, Texas v. United States
Fidelity & Guaranty Co., 293 U.S. 140, 55 S.Ct78,L.Ed. 244 (1934). Under Waco, a
federal appeals court can review a pre-remand idaeansade by a district court if that
decision is "separable” from the remand order addpendently reviewable through a
mechanism such as the collateral order doctrinatdtev. Monogram Credit Card Bank, 297
F.3d 416, 421 (5th Cir.2002). To be separabled#wsion must meet two criteria. First, the
decision must have preceded the remand order din bnd in fact" such that the decision
was "made by the [d]istrict [c]ourt while it hadrdool of the cause.” Waco, 293 U.S. at 143,
55 S.Ct. 6. Second, the decision must be "conaiSize., "functionally unreviewable in
state courts."” Arnold, 277 F.3d at 776.

The district court's refusal to compel arbitratand to stay proceedings is not reviewable
under Waco because that refusal was not concluSwreprecedent "has defined
conclusiveness in terms of whether the order watsstantive' or “jurisdictional': if a decision
is simply jurisdictional it is not conclusive.” Dedc ex rel. Doleac v. Michalson, 264 F.3d
470, 486 (5th Cir.2001). Thus, in Soley v. Firstibiaal Bank of Commerce, 923 F.2d 406,
410 (5th Cir.1991), we considered whether we coeliew a pre-remand ruling on ERISA
preemption and concluded that "because we intéeoliethe remand order as jurisdictional,
the state court [would] have an opportunity to edeisthe appellants' preemption defense
and the district court's order [would] have no prsiwe effect.” Likewise, in Linton v. Airbus



Industrie, 30 F.3d 592, 597 (5th Cir.1994), we adeed whether we could review a district
court's pre-remand rulings on foreign sovereign umity and held that "[i]n light of the
district court's 211 ultimate conclusion that tinéire case had to be remanded for lack of
subject matter jurisdiction, the district courfargign sovereign immunity] determination
[could] be deemed a jurisdictional finding undeg thcts of this case and, as such, [could] be
reviewed by the state court upon remand.” Mostnigen Angelides v. Baylor College of
Medicine, 117 F.3d 833, 837 (5th Cir.1997), we axpd that a district court's pre-remand
immunity and exhaustion determinations "were nohdusive' because, as jurisdictional
decisions, they [could] be reviewed in the statercdln sum, when a district court makes a
determination in the process of remanding a caskd& of jurisdiction, that determination is
jurisdictional and can be revisited by a state tapon remand.

In this case, the district court determined thatdhoitration clause was invalid in the process
of ascertaining whether it had subject matter glicison. Under Soley, Linton, or Angelides,
that determination is jurisdictional and therefbes no preclusive effect in state court. Thus,
because the district court's refusals to compefration and to stay proceedings were not
conclusive, those refusals are not reviewable uidco.

In their efforts to circumvent § 1447(d), Appellamely on Beiser v. Weyler, 284 F.3d 665
(5th Cir.2002). Beiser does not control this casdeiser, as in this case, defendants
removed to federal court under § 205. Id. at 66612 district court in Beiser, however,
determined that it had jurisdiction and deniedglantiff's motion to remand. Id. at 667.
Thus, in Beiser we did not confront the bar to dippejurisdiction established in § 1447(d),
which inheres only after remand.[5]

Appellants insist, and we recognize, that the ampuinfor remand advanced by Dahiya and
accepted in the district court closely resemblesattyument for remand we disapproved in
Beiser.[6] If we could review that argument, we htigeject it for many of the reasons
outlined in Beiser. Section 1447(d), however, ftoses appellate review even of egregiously
mistaken district court remands. See Arnold, 2Bd Rt 775.

Because we lack appellate jurisdiction to review fatet of the district court's order, we
cannot address the district court's discussiontefmational arbitration law. We therefore
GRANT Dahiya's motion to dismiss this appeal andNYEas moot Appellants' motion to
stay proceedings pending arbitration.

DISMISSED.
DeMOSS, Circuit Judge, dissenting:

| agree with the majority that if the district cdsremand determination was based on a lack
of removal jurisdiction, 28 U.S.C. § 1447(d) likegdyecludes us from 212 reviewing the
remand order itself.[7] However, | respectfullyafisee with the majority's dismissal for lack
of jurisdiction and would conclude that we haveellgte jurisdiction over the order denying
arbitration and that the district court erred ifuseng to order arbitration under the
Convention Treaty (the "Convention™), 9 U.S.C. § 20 seq.



I. This Court can review the district court's démiithe motion to compel arbitration and
stay proceedings.

| firmly believe that an order denying arbitrati@uch as the district court entered here, is
reviewable as a separable and collateral orderDS&ac ex rel. Doleac v. Michalson, 264
F.3d 470, 478 (5th Cir.2001). There are two distgteps in the consideration: (1) whether
the order is separable from the remand to overdbméar of § 1447(d); and (2) whether the
order is appealable under 28 U.S.C. § 1291 or wiker Id. at 478-79, 485. The order
denying arbitration here meets both requirements.

A. Separability of the denial of arbitration.

In City of Waco v. United States Fidelity & Guanai@@o., 293 U.S. 140, 55 S.Ct. 6, 79 L.Ed.
244 (1934), the Supreme Court found the appellatet could review an 213 order

dismissing a cross-action that accompanied a rerfwanidck of diversity jurisdiction

because it "in logic and in fact ... preceded tiaemand and was made by the District Court
while it had control of the cause.” Id. at 143,%&t. 6. To be found separable, the order also
must be conclusive, in that it has the "preclugifect of being functionally unreviewable in
the state court." Doleac, 264 F.3d at 482 (quofingelides v. Baylor Coll. of Med., 117

F.3d 833, 837 (5th Cir.1997)).

In the district court's single order, the deterrtiovathat no agreement to arbitrate existed did
precede the remand order "in logic." Naturally,heiit a valid arbitration agreement in play,
any motion to compel arbitration would have to keidd. Here, the finding that no valid
arbitration agreement existed under Louisiana pdaind law also provided the basis "in
logic" to consider remand; it served as the "impétu remanding the case." Doleac, 264
F.3d at 483 (quoting Tillman v. CSX Transp., Ir829 F.2d 1023, 1026 (5th Cir.1991)).

Likewise, although the denial of arbitration and temand stemmed from the same physical
order, the arbitration determination also precatiedemand "in fact.” It would have had to,
because the opposite sequence of events (remamdgémial of arbitration) would have
meant the district court rendered a meaninglesgbeharbitration because at that point of
remand jurisdiction would have already passedéacsthte court. Also, the "in fact” inquiry
considers if:

[T]he issue has independent relevance in adjudii@gights of the parties (i.e., relevance
beyond determining the existence of federal subjestter jurisdiction), the decision is
separable and falls within the reasoning of City\zco — even if it also happens to have an
incidental effect on the court's jurisdiction.

Doleac, 264 F.3d at 486 (quoting Powers v. Southl@orp., 4 F.3d 223, 228 (3d Cir.1993)).
Here, the district court determined whether thatiation clause in Dahiya's deed was valid
under Louisiana law. While this determination difitet jurisdiction in that an invalid
arbitration clause meant there could be no armmagreement under the Convention for
proper removal under § 205, it also had powerfaleirance beyond determining []
jurisdiction.” It cut Appellants off from their rig to have their dispute with Dahiya settled
by an arbitrator, outside the courtroom.

After considering whether the order is separabiiddgic” and "in fact,” this Court must
determine whether the order is conclusive, thdtisctionally unreviewable in the state
court. Doleac, 264 F.3d at 482. "[O]ur court hangel conclusiveness in terms of whether



the order was “substantive' or “jurisdictionala idlecision is simply jurisdictional, it is not
conclusive." Id. at 486. However, a "substantivetidion will have a preclusive effect in the
state court. Id. at 487. Dahiya argues, in essehaethe district court's finding on the issue
of arbitration is just jurisdictional because indzave no preclusive collateral estoppel effect
on the state court. The doctrine of collateral gséb has three requirements: (1) the prior
federal decision resulted in a "judgment on theitsie2) the same fact issue must have
been "actually litigated" in the federal court; g8l the disposition of that issue must have
been "necessary to the outcome" of the prior feédiéigation. Falcon v. Transportes Aeros
de Coahuila, S.A., 169 F.3d 309, 312 (5th Cir.1988pting Parklane Hosiery Co., Inc. v.
Shore, 439 U.S. 322, 326 n. 5, 99 S.Ct. 645, 58.2&E552 (1979)).

Usually, a determination that a court lacks ju$ion is not considered a judgment 214 on
the merits for collateral estoppel to apply. Selséi v. City of Moss Point, Miss., 701 F.2d
556, 562 (5th Cir.1983) (en banc). But legal firgdithat serve as prerequisites to and are
thus necessary to make a lack of jurisdiction decisan have a collateral estoppel effect in
state court. See Falcon, 169 F.3d at 312-13.

Here, a finding that no valid arbitration agreemexisted equated precisely to a "judgment
on the merits" of the efficacy of such arbitratmause and shut off any arbitration
proceedings brought by Appellants. Unlike in Doledere the amendment allowing joinder
merely changed the court in which the same claimsladvbe litigated, 264 F.3d at 487-88,
the denial of arbitration here closed the "non-tolarum off entirely from Appellants.[8]

As for the arbitration issue having been "actubifigated” and "necessary to the outcome,"
we indicated in Falcon that when a federal distairt determines it does not have subject
matter jurisdiction, findings necessary to make tleision have collateral estoppel
consequences in a state court. 169 F.3d at 312HAB¢n omitted). Thus, here, because the
district court's determination that no arbitratemreement existed was a legal finding
"necessary" to its decision that it did not ha\20§ removal jurisdiction, Dahiya could
attempt to preclude Appellants' defense of arliinaby raising collateral estoppel in the
state court.

B. Appealability of the denial of arbitration.

Having found the arbitration determination sepaatile second step under Doleac is that the
separable ruling must also be appealable as adewsion under 28 U.S.C. § 1291 or under
an exception to finality. 264 F.3d at 489. A demibh motion to compel arbitration is not a
final decision per 8 1291. See Quackenbush v. #&#sins. Co., 517 U.S. 706, 712, 116 S.Ct.
1712, 135 L.Ed.2d 1 (1996). However, this Court hated the importance of a party's right
and ability to appeal decisions by district cowefsising to enforce arbitration under the
Convention. Beiser v. Weyler, 284 F.3d 665, 678 Gir.2002).

Here, Appellants argue that 9 U.S.C. 8§ 16 provdie=ct appealability of the denial of
arbitration. Section 16(a)(1)(A) clearly does padesior direct appeals from orders "refusing
a stay of any action under section 3 of this ti#éaed § 16(a)(1)(C) clearly allows for direct
appeals from orders "denying an application undeti@en 206 of this title to compel
arbitration.”" 9 U.S.C.A. 8§ 16(a) (West 2004). Howe\because the district court ultimately
did not believe it had removal jurisdiction undee legislation adopting the Convention, 9
U.S.C. § 201 et seq., its denial of Appellants'ioroto compel arbitration could not have
been under § 206 and likewise its denial of Appedlamotion to stay proceedings pending



arbitration could not have been under § 3. Thus,Gourt cannot rely on 9 U.S.C. § 16 itself
for the order's appealability.[9]

2151. Cohen exception to finality rule.

To determine whether a nonfinal order is appealdbéecommon analysis entails the
approach first outlined in Cohen v. Beneficial Isttial Loan Corp., 337 U.S. 541, 546-47,
69 S.Ct. 1221, 93 L.Ed. 1528 (1949), used to detexnvhether district court orders not
appealable as final decisions under 28 U.S.C. 8 t28 nonetheless be reviewed as
collateral orders. In Doleac this Court restated tbur-step analysis: the decision (1) cannot
be tentative, informal, or incomplete; (2) mustldeh claims of right separable from, and
collateral to, rights asserted in the action; (8)stbe effectively unreviewable on the appeal
from final judgment; and (4) must involve an issoe important to be denied review. 264
F.3d at 490-91 (citing Cohen, 337 U.S. at 546, 82.9.221). Whether an order denying
arbitration is appealable as a collateral exceptio®h 1291 is a res nova issue for this
Court.[10]

First, the denial of arbitration by the districucbhere was anything but tentative, informal,
or incomplete. The determination that no valid @abion clause existed due to Louisiana law
and policy conclusively decided the disputed |lepadstion of the validity of Appellants’
arbitration defense.

Second, the denial of arbitration did not in anywaéect, nor was it affected by, the
underlying merits of Dahiya's Jones Act maritimaac The district court's denial of
arbitration dealt solely with Appellants' sepanaggt to assert arbitration as a defense, not
with any right of Dahiya to recover on his negligerand unseaworthiness claims.

Third, as already discussed in Part I.A., becaosestate court could be bound by collateral
estoppel on remand as to the district court's figdin the validity of Dahiya's arbitration
agreement, the denial of arbitration would be eifety unreviewable on the appeal from
final judgment.[11]

216 Lastly, the denial of a party's right to enéoeebitration and thus not be subject to
litigation in court is an issue too important todenied appellate review. Congress expressed
that very policy by enacting 9 U.S.C. § 16. See.Rdp. No. 100-889, at 36-37 (1988),
reprinted in 1988 U.S.C.C.A.N. 5982, 5997.

Because in Moses H. Cone Memorial Hospital v. Mer&onstruction Corp., 460 U.S. 1,

103 S.Ct. 927, 74 L.Ed.2d 765 (1983), the SuprematGound a district court stay that
effectively denied arbitration appealable withie thohen exception to finality rule, the step
to an outright denial of arbitration also constiigtan exception to finality under § 1291 is
small indeed. In fact, the Fourth Circuit made #act step in Peoples Security Life
Insurance Co. v. Monumental Life Insurance Co., B&d 809, 812 (4th Cir.1989). | would
take that same step and find the district coudtsal of Appellants' motion to compel
arbitration and stay proceedings pending arbitnagippealable as a collateral order exception
to § 1291.

2. Interlocutory decision appealable per 28 U.S.C292.



The Cohen collateral order exception is not the omtans to achieve appellate review of the
district court's denial of arbitration. See Peop8&¥ F.2d at 812 (easily conflating an order
denying arbitration falling under the Cohen exacaptnd also being appealable of right as an
interlocutory decision refusing an injunction un@et292(a)). Where a district court
disfavors arbitration by staying arbitration prodiegs pending outcome of litigation, this
Court has found such stays appealable as intedocirtjunctions under § 1292(a)(1), which
grants appealability over certain nonfinal intedtmry decisions. 28 U.S.C.A. § 1292(a)(1)
(West 2004); Tai Ping Ins. Co., Ltd. v. M/V WARSCHA731 F.2d 1141, 1143, 1146 (5th
Cir.1984) (noting "only the most exceptional ciratances will justify any action ... that
serves to impede arbitration of an arbitrable disfuCity of Meridian, Miss. v. Algernon
Blair, Inc., 721 F.2d 525, 529 (5th Cir.1983) (rsreg injunction of arbitration where

district court wrongly determined case was notteable).

In Sedco, Inc. v. Petroleos Mexicanos Mexican Nei@il Co. (Pemex), 767 F.2d 1140 (5th
Cir.1985), this Court determined that the Convantibrogated a longstanding rule of
admiralty law that otherwise would have barred appéthe district court's refusal to
enforce an arbitration clause. Id. at 1147, 114@t{on omitted). In finding the denial of
arbitration appealable under 28 U.S.C. § 1292(a$1an appeal from an interlocutory
decision that refused injunctive relief, this Cowasoned that if the defendant's motion had
been granted instead of denied, the court's ordetdahave required the plaintiff to
participate in arbitration in a set location. 161449 ("Such an order would be, in effect, a
mandatory injunction.”). Therefore, even 217 thoiigtas not styled as such, the district
court's order had "all the earmarks of a deniahjpinctive relief under 28 U.S.C. § 1292." Id.

In National Iranian Oil Co. v. Ashland Oil, Inc.18F.2d 326 (5th Cir.1987), although the
Convention did not apply because Iran was not masggy and we did not mention Sedco,
this Court likewise found that the district countiserlocutory order declining to compel
arbitration and stay litigation was a denial ofimgtive relief directly appealable under 28
U.S.C. § 1292(a)(1). Id. at 330.[12]

Title 9's section 16 on appeals was enacted by @sagn 1988 and amended in 1990. 9
U.S.C.A. 8 16 note (West 2004). Thus, we decidadiray, City of Meridian, Sedco, and
National Iranian Oil against a backdrop where tAé&nd the Convention did not
specifically provide for immediate appeals of déna arbitration (in admiralty or
otherwise). See also Peoples, 867 F.2d at 812r{finalso before § 16's enactment, that a
district court's denial of arbitration and of ayspeending arbitration under an arbitration
clause qualifying under the FAA was appealablagiftrunder § 1292(a)); Becker Autoradio
U.S.A,, Inc. v. Becker Autoradiowerk GmbH, 585 F2&] 42 n. 7 (3d Cir.1978) (noting
same). There is nothing to indicate that thesestasenmon holding as to denials of
arbitration being appealable as mandatory injunstiender § 1292(a)(1) has been abrogated;
in fact, such a holding is entirely consistent WAt8 the proarbitration policy behind §
16.[13] See KKW Enters., Inc. v. Gloria Jean's Gaeir Coffees Franchising Corp., 184 F.3d
42, 47 (1st Cir.1999) (finding order staying pemgarbitration immediately appealable as an
injunction under both § 1292(a) and 9 U.S.C. 8§ X8jn[14]

In Tejidos de Coamo, Inc. v. International Lad®@arment Workers' Union, 22 F.3d 8, 10
(1st Cir.1994), even though the FAA expressly edekiemployment contracts from its scope
and so the labor dispute at issue was not progabject to 8§ 16, the First Circuit looked to
the strong congressional policy in favor of immeeliappeal of denials of arbitration that led
to 8 16's enactment. The First Circuit accepteditsnction based on proarbitration policy



that decisions favoring arbitration are considexpdealable injunctions under § 1292(a)
while decisions disfavoring arbitration are notjides, 22 F.3d at 10-11. Accordingly, the
First Circuit held that even where § 16 of the FisAot formally applicable to a particular
order staying arbitration, such order is immediatgipealable as denial of an injunction
under § 1292(a)(1). Id. at 11.

This Court has already agreed with the First Cirthat district court decisions favorable to
arbitration, such as orders compelling arbitratod grants or denials of stays of legal
proceedings pending arbitration of claims foundteable, are not appealable as injunctions
under 8§ 1292(a). Adams v. Georgia Gulf Corp., 238d/B38, 542 (5th Cir.2001); Jolley v.
Paine Webber Jackson & Curtis, Inc., 864 F.2d 403;04 (5th Cir.1989), supplemented,
867 F.2d 891 (5th Cir.1989). This Court has aldd tteat a denial of a stay pending
arbitration, where the district court had not yded on the arbitrability of the dispute, was
not appealable under § 1292(a)(1). Rauscher Pigtsnes, Inc. v. Birenbaum, 860 F.2d
169, 171 (5th Cir.1988). However, post-Tai Pingy®©if Meridian, Sedco, and National
Iranian Oil, and post-8 16 enactment, we have abhgld that decisions ruling against
arbitration, not formally subject to § 16, are athise directly appealable as interlocutory
injunctions under § 1292(a)(1).

Though the district court here determined thatatgtration clause in Dahiya's deed did not
fall under the Convention due to its invalidity end_ouisiana law, this does not change the
fact that Appellants sought an injunction favorthg enforcement of arbitration, which the
district court refused. As explained earlier, tteial entails serious and potentially
irreparable effects. Therefore, | would find thagening and analysis of Tejidos persuasive.
219 Thus, even though here direct appealabilityldvaoot otherwise be formally available
under 8 16(a)(1)(A) or § 16(a)(1)(C) of the FAA ahe Convention, the district court's
refusal to grant Appellants' motion to compel agtibn and stay proceedings pending
arbitration should be appealable as an interlogudenial of an injunction under 8
1292(a)(1).

Il. The district court erred in denying Appellantsdtion to compel arbitration and stay
proceedings.

Because of what | feel to be the tremendous impoeaf the issues this case presents not
only on the question of reviewability but also be merits, | address those merits here. This
Court reviews a district court's refusal to comgudiitration and stay litigation de novo.
Carqill Ferrous Int'l v. SEA PHOENIX MV, 325 F.3@%, 697 (5th Cir.2003). Likewise, the
enforceability of a forum selection clause is agiiom of law that we review de novo.
Haynsworth v. The Corporation, 121 F.3d 956, 96 (Gir.1997) (citation omitted).

A. Presumption of validity of forum selection claggl5] under M/S BREMEN v. Zapata
Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907, 32 L.H&23 (1972).

The Supreme Court in The BREMEN found that forutec@n clauses in international
agreements "are prima facie valid and should bereadl unless enforcement is shown by the
resisting party to be "unreasonable’ under theicistances.” 407 U.S. at 10, 92 S.Ct. 1907.
One way to show a clause unreasonable is if enfugoeof the forum selection clause at
issue "would contravene a strong public policyle forum in which suit is brought, whether
declared by statute or by judicial decision.” Id1%, 92 S.Ct. 1907. But the party resisting
the clause must meet a "heavy burden of proof.atid.7, 92 S.Ct. 1907.[16] Here, the



district court agreed with Dahiya's contention tingt forum selection clause in his
employment deed is unreasonable under The BREMEdN{rerefore unenforceable,
because enforcement of Section 1.8 of Dahiya'slagsuld violate strong public policy of
Louisiana.

Appellants argue that Louisiana law is completabpiposite. However, this Court in
Haynsworth, 121 F.3d at 965-69, has considereddsTpuhblic policy while affirming the
enforceability of a forum selection clause in ceriavestors' agreements with a foreign
underwriting exchange. The investors had arguepart that the clause was unreasonable
per The BREMEN because it contravened Texas ppblicy as embodied in Texas
securities laws and the Texas Deceptive Trade iPeacAct ("DTPA"). There, we decided
that the investors did not overcome the strongysnggion of enforceability established by
The BREMEN. 220 Haynsworth, 121 F.3d at 966-69.i{zablaims that Louisiana public
policy as expressed in La. R.S. § 23:921 overcdheestrong presumption of enforceability
established by The BREMEN of the arbitration clauskis deed with Neptune.

There would appear to be two competing policy ede&s here. By enacting § 23:921, the
Louisiana legislature has expressed its concetrirtt@der for forum selection and choice of
law clauses in employment contracts to be valig)legees must ratify them subsequent to
the incidents giving rise to the claims. La. R.23821A(2) (West 2004). The Louisiana
Supreme Court, in Sawicki v. K/S STAVANGER PRINGD2 So.2d 598, 603 (La.2001),
stated that the statutory requirement that empbggeee to the forum (arbitration versus
court, or choice of court) and the law to be ampiéer the fact of their injury or dispute
occurs reflects Louisiana's strong public policpa@rning forum selection clauses. See also
Lim v. Offshore Specialty Fabricators, Inc., Nov@i. 02-2126, 2003 WL 193518, at *2
(E.D.La. Jan.28, 2003) (unpublished) ("Louisiana égpressed its hostility to forum
selection clauses....").[17]

However, the federal policy indicated by the Supreédourt in The BREMEN pulls in the
opposite direction entirely. In The BREMEN, thegsht issue "was to traverse the waters of
many jurisdictions.... That the accident occurrethe Gulf of Mexico and the barge was
towed to Tampa in an emergency were mere fortultd®/ U.S. at 13, 92 S.Ct. 1907. The
Court explained that the international contracpagties wanted to provide a neutral forum
beforehand, so that there would be no question a$hat would happen in case of a dispute.
Id. This strong federal policy regarding the vdlidhf pre-dispute selections of forum arises
from "sensitivity to the need of the internationammercial system for predictability in the
resolution of disputes.” Sedco, 767 F.2d at 114#48t{on omitted). This Court must also
recognize the related, strong federal policy irofanf rigorously enforcing the specific forum
choice of arbitration and arbitration awards, dected by Congress in enacting the FAA
and the Convention. See Southland Corp. v. Keai6§,U.S. 1, 10, 104 S.Ct. 852, 79
L.Ed.2d 1 (1984); Scherk v. Alberto-Culver Co., 415. 506, 520 n. 15, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974).

Predictability in the resolution of disputes is@sely what Appellants desired and what
Dahiya expressly agreed to in his deed here, asdgaly what § 23:921 conflicts with and
frustrates. If an accident or incident were to eawring and relating to Dahiya's training and
employment under Neptune, notwithstanding in whiolly of water, Section 11.8 of Dahiya's
deed clearly anticipated the procedure to be falbw- arbitration in either India or
Singapore before a specific arbitrator who wouldlgpndian arbitration law. That this
incident occurred in international waters near k@na and Dahiya received emergency



treatment in Louisiana are "mere fortuities" beeaDahiya and 221 Neptune had already
agreed to submit to arbitration elsewhere.

Section 23:921 works to presumptively void all &idiion clauses in employment contracts,
no matter what their terms dictate. Not only ddes policy directly conflict with The
BREMEN's presumption of validity for forum selectiolauses in general, but it conflicts
with the proarbitration policy set out by Congreasthe FAA and the Convention that
similarly presumes arbitration provisions to belityarrevocable, and enforceable.” 9
U.S.C.A. 8 2 (West 2004). The presumption of vaidif arbitration clauses is also what
another public policy of Louisiana heavily favoas, evidenced by its legislature's enactment
of La. R.S. 8§ 9:4201, which closely mirrors § Zloé FAA. See id.; La. R.S. § 9:4201 (West
2004). Thus, Louisiana's general policy on arhirats consistent with federal policy that
arbitration clauses should be considered presugigtialid.

Given the relative weight of these competing potioncerns, | would find Dahiya has not
met his heavy burden of showing that the forumctigle clause in his deed is unreasonable,
and the district court erred in concluding Dahigal Imade such a showing.

B. Preemption of state statutes invalidating aakibn agreements.

In addition, any argument that the arbitration siin Dahiya's deed is foreclosed by La.
R.S. 8 23:921 must be tried and tested by preempnalysis. Federal statutes enacted
pursuant to the United States Constitution arestipgeme law of the land. "[A]ny state law,
however clearly within a State's acknowledged poweéich interferes with or is contrary to
federal law, must yield." Gade v. Nat'l Solid Wask#gmt. Ass'n, 505 U.S. 88, 108, 112
S.Ct. 2374, 120 L.Ed.2d 73 (1992) (citation omift&kection 2 of the FAA, enacted by
Congress pursuant to the Commerce Clause and oredegd by the Convention in 9 U.S.C.
§ 208, "is a congressional declaration of a libéderal policy favoring arbitration
agreements, notwithstanding any state substantipeogedural policies to the contrary."
Moses H. Cone, 460 U.S. at 24, 103 S.Ct. 927.

In Southland the Supreme Court held that the FAgeppts conflicting state law and
concluded that even state courts cannot apply statetes which invalidate arbitration
agreements. 465 U.S. at 16, 104 S.Ct. 852.[18](dwet determined that the no-waiver
provision of the California Franchise Investmenii.ahich required judicial consideration
of claims brought under the law, see Cal. Corp.G»8&512, directly conflicted with the
FAA and violated the Supremacy Clause. Id. Thisr€Cbas closely adhered to Southland in
its decisions.

For example, in Commerce Park at DFW Freeport wdiMa Construction Co., 729 F.2d
334, 337 (5th Cir.1984), the real estate partnprplaintiff contended that the DTPA's no-
waiver provision, see Tex. Bus. & Com.Code Ann782, precluded the resolution of DTPA
claims by arbitration because it reserved suchmddo a judicial forum. We noted that the
broad arbitration clause in the franchise agreenme8buthland was similar to that found in
the construction contract between the parties im@erce Park. 729 F.2d at 337-38. Thus,
we found Southland dispositive, and held that iivevaiver 222 provision of the DTPA
would abrogate § 2 of the FAA and thus violatedSkipremacy Clause. Id. at 338.[19]
Likewise, in OPE International LP v. Chet MorrisGontractors, Inc., 258 F.3d 443, 447 (5th
Cir.2001), this Court found that La. R.S. 8§ 9:2A%8jch voided as against public policy any
provision in certain construction contracts thajuieed a suit or arbitration be brought



outside Louisiana, was preempted by the FAA. THegeause the Louisiana statute
conditioned the enforceability of arbitration agremts on selection of a Louisiana forum, a
requirement not applicable to contracts general/found § 9:2779 in direct conflict with §
2 of the FAA. OPE Int'l, 258 F.3d at 447.

The Convention was negotiated in 1958 and entertedbly the United States in 1970
pursuant to the Constitution's Treaty power. 9 O.A. 8§ 201 note (West 2004). That same
year Congress adopted enabling legislation, 9 U.$2ZD1 et seq., to make the Convention
"the highest law of the land." Id.; Sedco, 767 FaRd145. As a ratified international treaty,
the Convention, with its incorporated FAA provisspmlso preempts any state law which
would invalidate arbitration agreements.[20]

Here, the Louisiana statute cited by Dahiya anédedn by the district court, La. R.S. §
23:921, presumptively voids any choice of foruntlooice of law clause in any employment
contract unless expressly ratified by the empl@fesr the occurrence of the subject of the
action. This ex post facto approval requiremergatly conflicts with § 2 of the FAA, which
presumes written provisions for arbitration to lalit, irrevocable, and enforceable, save
upon such grounds as exist at law or in equitytHerrevocation of any contract." 9 U.S.C.A.
8 2 (West 2004) (emphasis added).

By enacting 8 2 of the FAA, incorporated by the @amtion in 9 U.S.C. § 208, "Congress
precluded States from singling out arbitration [smns for suspect status, requiring instead
that such provisions be placed upon the same asmther contracts.” Doctor's Assocs.,
Inc. v. Casarotto, 517 U.S. 681, 687, 116 S.Ct21@34 L.Ed.2d 902 (1996) (finding a
Montana statute that voided arbitration clausessmthey were typed in underlined capital
223 letters to be preempted by the FAA) (internaitgtions and citations omitted).

Therefore, because § 23:921 targets forum seleclauses in employment contracts and
regards them as suspect, | would find 8§ 23:921rppéed by both the FAA and the
Convention, at least as applied to employment ageeés containing arbitration clauses.
Thus, | would hold the district court erred by clugiing § 23:921 invalidated the arbitration
clause in Dahiya's deed.

C. The arbitration clause in Dahiya's deed andCivevention.

It is clear that both Congress, in enacting the &% the Convention, and the Supreme
Court, in interpreting their application to arbttoan agreements, have expressed a liberal
federal policy favoring the enforcement of arbitvatprovisions. See Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S46825, 105 S.Ct. 3346, 87 L.Ed.2d 444
(1985) (citation omitted). This strong presumptioriavor of arbitration "applies with special
force in the field of international commerce." &.631, 105 S.Ct. 3346. In light of the strong
federal policy favoring arbitration, courts arectinduct a "very limited inquiry” when
deciding whether to compel arbitration pursuartheConvention. Francisco v. STOLT
ACHIEVEMENT MT, 293 F.3d 270, 273 (5th Cir.2002)t&tion omitted).

Thus, this Court has outlined a simple four-steglysis for courts to perform: whether "(1)
there is an agreement in writing to arbitrate tispuate, (2) the agreement provides for
arbitration in the territory of a Convention signit, (3) the agreement arises out of a
commercial legal relationship, and (4) a partyn® agreement is not an American citizen."
Id. (citing Sedco, 767 F.2d at 1144-45). Once &itration agreement is found to fall under



the Convention, the district court is authorizedhy.S.C. § 206 to order arbitration pursuant
to the parties' agreement, within or outside théddnStates. In fact, the Convention
mandates that courts order arbitration. Francig®8,F.3d at 273 (citation omitted); see also
Sedco, 767 F.2d at 1145, 1151 ("9 U.S.C. 8§ 206 doesonfer discretion in compelling
arbitration."). | would find that Dahiya's arbiti@t clause easily meets all four requirements
of the Convention and that the district court eiredot compelling arbitration and staying
the proceedings per Appellants' motion.

For the Convention to apply, there must be an ageeéin writing to arbitrate the dispute.
Francisco, 293 F.3d at 273. This Circuit has alyasetided in Sphere Drake Insurance PLC
v. Marine Towing, Inc., 16 F.3d 666, 669 (5th C9%), that the Convention's definition of
"agreement in writing" includes "either (1) an &rdli clause in a contract or (2) an arbitration
agreement, (a) signed by the parties or (b) coathin an exchange of letters or telegrams."
The signature or exchange of letters qualificatialy applies to arbitration agreements, not
arbitration clauses found within contracts. lde séso Francisco, 293 F.3d at 273
(determining that a Filipino seaman who had siggme@mployment contract containing an
arbitration clause was enough to constitute anemgeat in writing to arbitrate the dispute per
the Convention).

Here, seaman Dahiya signed a deed covering hisob2hs of practical training at-sea, which
time would be applied to his three-year Diplomdiaritime Studies. He also agreed in the
deed to serve as an employee to Neptune or a cognopNeptune’s choosing for a bonded
period of two years after receiving his degree gasking his Class V exam. Though Dahiya
is correct in saying that Neptune did not 224 exihji sign the deed, Section 1.16 of the deed
specifies that the company — Neptune — "covenamt$sgpart to cause the Engine Cadet to
be trained in the business of Marine Engineerindyduties of an Engine Cadet onboard the
company's ships and provide the Cadet with suffidi@ard[.]" Section 1.17 outlined how
much Neptune would pay Dahiya as "wages" for the years remaining before receiving his
degree — the first consisting of his at-sea trgrand the second year consisting of his
attendance of classes at the National Maritime Agadin Singapore. Because both sides
exchanged promises in the deed, it functioned asrgrloyment contract.[21]

Like the seaman in Francisco, Dahiya signed an @ynpént deed that contained an express
arbitration clause. Section 11.8 of Dahiya's desavjuled:

Any dispute arising out of this Agreement shalkhject to Arbitration under the
Arbitration and Conciliation Act, 1996. The saicbpeedings shall take place either in
Singapore or in India at the option of the Compa@gpt. Karanjit Singh, A 64/3, SFS Flats,
Saket, New Delhi, shall be appointed as the atbitia these proceedings.

This deed was, as in Sphere Drake and Francismmteact between Neptune and Dahiya
that indisputably contained an arbitral provisiomeneby "[a]ny dispute arising from
[Dahiya's deed] shall be subject to ArbitrationHius, no signature was required; the
arbitration clause found within Dahiya's deed cibmt&s an agreement in writing under the
Convention.[22]

Dahiya also argues that this tort suit is not @ulis covered by the scope of the arbitration
clause.[23] He alleged in his original petitiontthathe time of his injuries, "[o]n or about
November 13, 1999, [Dahiya] was serving aboaroMtie EAGLE AUSTIN as an Assistant
Engineer in the employ of defendants." The deatii¢ration clause, Section 1.8, clearly
provided for arbitration for "[a]ny dispute arisiogt of this Agreement” without limitation.



Thus, as we outlined in Francisco, 293 F.3d at 2ailBpugh Dahiya's deed allowed a remedy
for work-related personal injuries, the similariphd language of Section 1.8 covers this tort
dispute arising from injuries Dahiya sustained o EAGLE AUSTIN during his on-board
training pursuant to his employment "Agreement.tédingly, | would find the first
requirement met.

The second requirement for the Convention to apllyat the agreement must provide for
arbitration in the territory of a Convention signt Francisco, 293 F.3d at 273. Dahiya's
deed explicitly provides for arbitration, which ke (as 225 explained above) the district
court erroneously found to be invalid. As for tbedtion of such arbitration, the clause
provides for arbitration proceedings to take pliaceither India or Singapore. In 1960, India
acceded to the Convention; in 1986, Singapore actardthe Convention. 9 U.S.C.A. § 201
note (West 2004). Therefore, | would find the secmguirement met.

The third requirement for the Convention to apglyhat the agreement arises out of a
commercial legal relationship. Francisco, 293 FaBa73. After detailed analysis in
Francisco, this Court held seaman employment cctstta be commercial legal relationships
covered by the Convention, even though they areprd by the FAA. Id. at 274-75.
Therefore, | would find the third requirement met.

The final requirement for the Convention to aplyhat there must be a party to the
agreement who is not an American citizen. Id. &. 2{7is clear that Dahiya himself is not an
American citizen but an Indian citizen. Furthee tither party to the deed, Neptune, is not an
American corporation but a Singapore corporatidiusl | would find the fourth requirement
met.

All four requirements having been met here, | wduid the arbitration agreement in
Dahiya's deed satisfies the very limited, "low baduiry Congress intended courts to apply
when determining whether arbitration agreementsufaler the Convention. See Beiser, 284
F.3d at 674 ("[E]asy removal is exactly what Cosgrimtended in § 205."). The district court
clearly erred when it refused to compel arbitratowl stay proceedings under the
Convention per Appellants’ motion.

[1] The bond included a similar arbitration clauiset only the deed's arbitration clause is at
issue in this case because the dispute arose dDahiya's training.

[2] Section 205 provides that "[w]here the subjeetiter of an action or proceeding pending
in a State court relates to an arbitration agre¢meaward falling under the Convention, the
defendant or the defendants may, at any time béer&ial thereof, remove such action or
proceeding to the district court of the United &sdfor the district and division embracing the
place where the action or proceeding is pending."

[3] While this appeal was pending, Dahiya's statgrcsuit proceeded. Even before we heard
oral arguments, a Louisiana trial court overrulggp@llants' exceptions regarding arbitration
and jurisdiction. Subsequently, Appellants unsusitdly sought supervisory writs from the
Louisiana Court of Appeals and the Louisiana Suer€uaurt.

Based on the denial of these writs, Dahiya filethis Court a motion to dismiss for res
judicata. Dahiya claimed that the Louisiana trialic rulings and the denial of supervisory
writs constituted final judgments and precluded él@mts from seeking a motion



compelling arbitration from this Court. Appellaritgsled to respond in time, and we
dismissed the appeal. Appellants promptly filedation for panel rehearing, which we
treated as a motion for panel reconsideration. Bszae have granted that motion, we now
turn to the other issues in this case.

[4] Section 16 is not a part of the Convention, ilgiprovisions are applicable to cases
brought under the Convention. See 9 U.S.C.A. §(¥08st Supp.2003).

[5] In Beiser, we speculated in dicta about whatilddiave happened had the district court
remanded the case. Id. at 672-74. We recognize&thé47(d) would have deprived us of
appellate jurisdiction and led to the unappealegult of having state courts handle questions
of federal arbitration law. Id.

[6] In Beiser, the plaintiff argued that the distrcourt should have remanded because his
case did not "relate to" the arbitration agreenoenmivhich defendants relied. Id. at 668. We
rejected the plaintiff's theory as inconsistentwtite plain language of § 205 and the federal
policy favoring arbitration. Id. at 668-74. In pattlar, we advised district courts against
conflating a jurisdictional analysis with an evdlaa of the merits of a defendant's motion to
compel arbitration. Id. at 670-72.

[7] I would like to point out that while the septgaemovability provision under 9 U.S.C. 8§
205 of the Convention Treaty (the "Convention"jalgled at 9 U.S.C. § 201 et seq., states
"the procedure for removal of causes otherwiseidealby law shall apply,"” it also

explicitly relaxes certain requirements under 28.G. 8§ 1446. That is, removals under the
Convention are not subject to the 30-day and ore-tyae limitations and can occur "at any
time before the trial,” and the ground for remoiredre, the arbitration provision in an
international agreement) does not have to appethreoface of the plaintiff's state court
complaint "but may be shown in the petition for caal.”" 9 U.S.C.A. § 205 (West 2004).

Furthermore, the terms of 9 U.S.C. 8§ 16(a)(1)(M)i¢w is made applicable to the
Convention by 9 U.S.C. § 208) expressly provideafoappeal from an order "denying an
application under section 206 of this title to caingrbitration,” which immediate
appealability is unique to denials of arbitratiordar the Convention. 9 U.S.C.A. §
16(a)(1)(C) (West 2004). The language of § 203 esgly states that "[a]n action or
proceeding falling under the Convention shall bended to arise under the laws and treaties
of the United States," 9 U.S.C.A. 8 203 (West 20843 under § 205 an action removed
from state court "shall be deemed to have beenghtan the district court to which it is
removed." Id. 8 205. These distinctions suggesnddmental difference between removal of
a case under 28 U.S.C. § 1441 et seq. and rembaatase under 9 U.S.C. § 205. Under 88
1441-1446, the purpose is to change the forum iciwiine same case will be tried as would
have been tried in the state court; whereas, @65, the purpose is to allow the removing
party to assert in federal court the existencenaddgreement to arbitrate under the
Convention and compel such arbitration in lieuhaf trial that would otherwise occur in the
state court.

Thus, in a typical removal under § 1441 et seg nibnappealability of a remand order is a
reflection of the congressional policy to preveelags of the trial on the merits by appeals
over the validity of the remand order. But remawadler 8 205 raises the issue of whether
there should be a trial on the merits at all; dredilnmediate appeals process authorized
under 9 U.S.C. 8 16 reflects the strong congresasioolicy of giving preference to



arbitration over litigation as to agreements cogtdrng the Convention. It seems that Congress
intended to treat removals under the Conventidierdintly and more leniently than removals
under the general removal statutes. There may laegament that the language of the
Convention should control, rather than § 1447(djewdealing with an agreement to
arbitrate under the Convention. However, no caspguts to resolve this apparent conflict
between 28 U.S.C. § 1447(d) and 9 U.S.C. § 16;dspriot conclude here that the remand
order itself is reviewable under § 16.

[8] The situation here is analogous to the restuigin order we found separable in Mitchell
v. Carlson, 896 F.2d 128, 133 (5th Cir.1990), wharentity not otherwise subject to
litigation was resubstituted as a party and thusityee subjected to suit. Doleac ex rel.
Doleac v. Michalson, 264 F.3d 470, 487 (5th Cir20@ppellants have become subjected to
litigation since the district court determined thead no valid arbitration defense.

[9] This Catch-22 problem cries out for immediagenedy from the Supreme Court in this
case and, ultimately, from Congress for all complaraases that are sure to follow. It seems
entirely absurd — in light of the Supreme Courtid £&ongress's extremely clear intentions
that arbitration properly subject to the Federdikation Act (the "FAA"), 9 U.S.C. 8 1 et
seq., and the Convention be treated and interpfatedably and that denials of arbitration
properly subject to the FAA and the Conventionrhenediately appealable — (1) that a state
could successfully legislate an end run to defesfiepred federal removal jurisdiction in
cases where there can scarce be doubt that theatidni agreement at issue falls under the
auspices of the Convention and is validly invokaat (2) that district courts could apply that
state's law to ignore preemptive federal arbitrataw.

[10] This Court has previously decided that distciourt decisions that favor or
accommodate arbitration, such as orders compalibigration and grants of stays of legal
proceedings pending arbitration, are not appealatdier the Cohen v. Beneficial Industrial
Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.E5281(1949), collateral order exception.
West of England Ship Owners Mut. Ins. Assoc. (Lukearg) v. Am. Marine Corp., 981

F.2d 749, 751 (5th Cir.1993) (order compelling &gtion and staying litigation); Turboff v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 86 28.1518, 1520 n. 5 (5th Cir.1989) (same);
Jolley v. Paine Webber Jackson & Curtis, Inc., B6d 402, 404 (5th Cir.1989),
supplemented, 867 F.2d 891 (5th Cir.1989) (ordayisg litigation). This Court has also
previously decided that a district court order degya stay of litigation, where pending
litigation in the same district court concerned gjuestion of arbitrability of a dispute, is not
appealable as a Cohen collateral order. RauscharePiRefsnes, Inc. v. Birenbaum, 860 F.2d
169, 171-72 (5th Cir.1988) (noting such decisiors wat effectively unreviewable because
the final judgment of the declaratory judgment@cttould be appealed and set aside in favor
of arbitration). However, these cases addressectkndifferent questions than what this
Court considers here, whether anti-arbitration €lens are appealable as collateral orders.

[11] This is analogous to the situation presentebloses H. Cone Memorial Hospital v.
Mercury Construction Corp., 460 U.S. 1, 103 S.Q#,94 L.Ed.2d 765 (1983). There,
plaintiff filed suit in state court seeking a deeal@ry judgment that there was no right to
arbitration under the construction contract witfedelant. Id. at 7, 103 S.Ct. 927. Defendant
then filed a diversity suit in federal district couseeking an order compelling arbitration
under § 4 of the Federal Arbitration Act (the "FAA9 U.S.C. § 1 et seq. Id. The district
court stayed the federal case pending resolutigheo$tate action. Id. The Supreme Court
found the district court's refusal to decide thateation issue appealable under the Cohen



exception to the finality rule. Id. at 11, 103 S.@27. "[T]his order would be entirely
unreviewable if not appealed now. Once the statet ciecided the issue of arbitrability, the
federal court would be bound to honor that deteatnom as res judicata.” Id. at 12, 103 S.Ct.
927.

[12] While this Court decided National Iranian ®ilAshland Oil, Inc., 817 F.2d 326 (5th
Cir.1987), against the backdrop of the Enelow-Eteldoctrine, Enelow v. New York Life
Ins. Co., 293 U.S. 379, 55 S.Ct. 310, 79 L.Ed. @4B5), overruled in Gulfstream
Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 108 S.Ct. 1133, 99 L.Ed.2d 296
(1988), which had provided that an order grantingemying a stay of litigation where a
party had set up an equitable defense to an aatitaw was, in effect, a an interlocutory
injunction appealable under § 1292(a)(1), this dugdoreclose us from finding that denials
of arbitration are appealable as injunctions urgd&292(a)(1). The Supreme Court in
Gulfstream stressed that § 1292(a)(1) would "caomtito provide appellate jurisdiction over
orders that grant or deny injunctions and ordeas ltlave the practical effect of granting or
denying injunctions and have serious, perhapsaradge, consequence.” 485 U.S. at 287-88,
108 S.Ct. 1133 (citations and internal quotes @u)tt

In our cases following Gulfstream, we have denid@82(a)(1) review of district court
decisions both denying and granting stays of litigg but only where either the arbitration
guestion was still actively pending in the distgourt or where the arbitration question had
already been decided in favor of arbitration. Sdams v. Georgia Gulf Corp., 237 F.3d 538,
542 (5th Cir.2001) (stay denied after arbitrabkgpdie found under Convention); Jolley, 864
F.2d at 404 (stay granted pending arbitration)ptmpented, 867 F.2d at 892 (finding
nonreviewability of decision that granted stay pegdrbitration consistent with
proarbitration intent of Congress in then-numbe§dd of the FAA); Rauscher, 860 F.2d at
169, 171 (stay denied where declaratory judgmeidrato determine arbitrability under the
parties' contract was still pending in same distrawirt, such that denying stay entailed no
serious or potentially irreparable consequencediaatijudgment in declaratory judgment
action could "be set aside on appeal in favor bitiation™).

Here, the district court has already clearly detithes arbitrability question in the negative
against Appellants. Without immediate appellateae\of the denial to compel arbitration

and associated denial of stay of proceedings, Aqpislface the serious consequence of
being forced to litigate a dispute Dahiya alreagsead to have submitted to arbitration. See
City of Meridian, Miss. v. Algernon Blair, Inc., IZ.2d 525, 529 (5th Cir.1983) (noting

how an injunction against arbitration causes irraple harm due to the expense of

litigation). The situation is also potentially ip&able because the state court on remand may
be collaterally estopped from reviewing the vajicif Dahiya's agreement to arbitrate.

[13] The proarbitration viewpoint of Congress, fagdrtains to the appellate process, could
not be clearer. The purpose of § 16, as indicaydtsbegislative history, is to provide for
interlocutory appeals when a trial court rejeces¢hntention that a dispute is arbitrable under
an agreement of the parties and instead requieggdtiies to litigate. H.R.Rep. No. 100-889,
at 36-37 (1988), reprinted in 1988 U.S.C.C.A.N.5096-97 (discussing then-numbered 8
15 of Title 9). In direct contrast, interlocutorygpeeals are specifically prohibited when the
trial court finds that the parties have agreediitiate the dispute. Id. at 37 (same).

[14] However, § 16(b) provides that nonfinal orderat grant or favorably treat arbitration
under the FAA or the Convention are not directipeglable except as provided by the



certification process in § 1292(b). See Cargillrbes Int'l v. SEA PHOENIX MV, 325 F.3d
695, 697 (5th Cir.2003); West of England, 981 FaR@d51 (disallowing appeal of order
compelling arbitration and grant of stay of litiget pending arbitration under 8§ 16(b));
Turboff, 867 F.2d at 1520 (disallowing same unttentnumbered § 15 of the FAA); Jolley,
867 F.2d at 892 (supplementing prior decision amdirig grant of stay pending arbitration
not appealable under then-numbered 8§ 15 of the FAA)

[15] The Supreme Court and the Fifth Circuit haxplieitly declared "foreign arbitration
clauses are but a subset of foreign forum selecieunses in general." Haynsworth v. The
Corporation, 121 F.3d 956, 963 (5th Cir.1997) (qup¥imar Seguros y Reaseguros, S.A. v.
M/V SKY REEFER, 515 U.S. 528, 534, 115 S.Ct. 2322 L.Ed.2d 462 (1995)).

[16] The Supreme Court has enforced every forumcseln clause in an international
contract that has come before it. See Vimar Seggui®easeguros, S.A. v. M/V SKY
REEFER, 515 U.S. 528, 540-42, 115 S.Ct. 2322, 1B2.d 462 (1995); Carnival Cruise
Lines, Inc. v. Shute, 499 U.S. 585, 595, 111 SI622, 113 L.Ed.2d 622 (1991); Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473. 614, 640, 105 S.Ct. 3346, 87
L.Ed.2d 444 (1985); Scherk v. Alberto-Culver Cd.74J.S. 506, 519-20, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974).

[17] Lim v. Offshore Specialty Fabricators, IncoNCiv.A. 02-2126, 2003 WL 193518
(E.D.La. Jan.28, 2003) (unpublished), is curreathaiting disposition in this Court. |
mention first, that the panel in Lim does not féoe 8 1447(d) remand bar to appellate
jurisdiction to address the merits of the validifythe arbitration clause at issue there under
the Convention, which the majority feels was end¢ered here; and second, that the merits
guestions in that case as to the application of BREMEN v. Zapata Off-Shore Co., 407
U.S. 1, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972), &edptreemption of Louisiana law hostile to
arbitration by the FAA and the Convention are \attylidentical to those in the instant case.

[18] The Supreme Court affirmed its decision regagdhe FAA's preemption of state law in
Mastrobuono v. Shearson Lehman Hutton, Inc., 58l 62, 115 S.Ct. 1212, 131 L.Ed.2d 76
(1995), and Allied-Bruce Terminix Cos., Inc. v. Baim, 513 U.S. 265, 115 S.Ct. 834, 130
L.Ed.2d 753 (1995).

[19] See also Saturn Distrib. Corp. v. Paramoutar®altd., 326 F.3d 684, 687 (5th
Cir.2003) (noting under Southland Corp. v. Keatdg5 U.S. 1, 104 S.Ct. 852, 79 L.Ed.2d 1
(1984), that to extent Tex.Rev.Civ. Stat. Ann. 4413(36) 88 1.02 and 3.01(a), now
repealed, gave Texas Motor Vehicle Board exclugixisdiction over franchise disputes,
statute would be preempted by the FAA becausmitdd availability of arbitration); Miller
v. Public Storage Mgmt., Inc., 121 F.3d 215, 21 Gir.1997) (applying Southland and
holding the FAA preempts conflicting state antiidiion laws); Ommani v. Doctor's
Assocs., Inc., 789 F.2d 298, 299-300 (5th Cir.1988)o the extent that [the Texas
Deceptive Trade Practices Act] provides a remedsliehto and often overlapping claims
that may fall within the scope of the Federal Amddibn Act, we find the Southland decision
clearly apposite.").

[20] Where there is a conflict between a treaty tredprovisions of a state constitution or of
a state statute, the treaty will control. Zscherniiyliller, 389 U.S. 429, 440-41, 88 S.Ct.
664, 19 L.Ed.2d 683 (1968); Clark v. Allen, 331 U583, 508, 67 S.Ct. 1431, 91 L.Ed. 1633
(1947); see, e.g., David L. Threlkeld & Co. v. Migjasellschaft Ltd. (London), 923 F.2d



245, 250 (2d Cir.1991) (finding the FAA and the €ention preempted a Vermont statute
that required any agreement to arbitrate be digolgyominently in the contract or contract
confirmation and be signed by the parties); F.Ahard & Assocs., Inc. v. Gen. Marine
Catering Co., Inc., 688 So0.2d 199, 201-02 (La.Cp.Ap97) (finding the Convention
preempted La. R.S. § 22:629 that prohibited enfoerg of insurance contract provisions
which would divest Louisiana courts of jurisdictiomer insurance actions).

[21] In its October 11, 2002, Order and Reasoresdibtrict court stated: "Dahiya signed an
employment contract before starting work on the EEG\USTIN." Dahiya's deposition
testimony also indicates that he understood thd deeument he signed to govern his
employment aboard the EAGLE AUSTIN and that Neptwas his employer.

[22] 1 do not pursue a discussion of Dahiya's renmgi defense to arbitration, that
nonsignatories of an agreement cannot compel atibitr. Suffice to say, this defense fails
entirely as to Neptune, see Sphere Drake Insuf@h€ev. Marine Towing, Inc., 16 F.3d 666,
669-70 (5th Cir.1994), because Neptune was a paahiya's employment contract
containing the arbitration clause. However, shdgdhiya be able to show that the rest of
Appellants do not meet either requirement undertivereland v. Sadoux, 299 F.3d 462, 467
(5th Cir.2002), allowing nonparties to an agreenter@ompel arbitration, Dahiya's defense
as to them would succeed.

[23] Generally, whenever the scope of an arbitrati@use is in question, courts are to
construe the clause in favor of arbitration. Setstbishi, 473 U.S. at 626, 105 S.Ct. 3346.
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