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MEMORANDUM AND ORDER

THOMAS PLATT, JR., Senior District Judge.

Karen Maritime Limited ["Karen"] petitions the Cduo confirm a foreign arbitral award
against Respondent Omar International Incorporit@char”]. Petitioner seeks this relief
pursuant to the 1958 Convention on the Recognéiwh Enforcement of Foreign Arbitral
Awards ["the Convention"], 21 U.S.T. 2517, codifiad9 U.S.C. 88 1-16 and 201-08.
Respondent argues that confirmation of the awanadldwaiolate the public policies of the
United States — opposition to the Arab boycottsvhél, as expressed in 50 U.S.C. App. §
2407, as well as federal and State anti-discrimondaws found at 42 U.S.C. § 1981 and
N.Y. EXEC. 8 296 — and that the Court should refizsseonfirm the award under the public
policy exception contained in Article V(2)(b) ofetConvention. For the following reasons,
the Court GRANTS Karen's petition.

Background

Karen was a Liberian transportation corporatiomddiusiness in the United Kingdom.
Omar is an importer that is incorporated and dassness in the United States. Karen and
Omar entered into a charterparty agreement dateti®ber 26, 1984 under which Karen
would provide Omar with a ship, the Motor Vessetdtg to transport 23,750 tons of wheat
from Baie Comeau, Canada to Tartous, Syria. Seerf@Amended Verified Petition to
Confirm an Arbitration Award at 11 1, 2 and 6; Omd&demorandum of Law in Opposition
to Karen's Petition at 1; Karen's Reply Memorandu@upport of its Petition at 7.

A dispute arose between Karen and Omar duringdbese of the M/V Karen's journey from
Canada to Syria, and Omar refused to pay Kareullifior its use of the ship. London
arbitrators ultimately awarded Karen $170,072.309nterest) in damages and costs, as
well as attorney's fees. This approximate sumiisgdeeld in escrow pending confirmation
of the arbitral award. Omar seeks to avoid payiregarbitral award to Karen on the grounds
that 1 48 of the charterparty agreement read thaters warrant this vessel is not Israeli
owned or controlled, [and] will not call at Israpbrts,” and that confirmation of the award
would violate the public policies of the United & Karen's Petition at {1 12-18 and
Exhibit 1; Omar's Memorandum at 1-2.

Discussion

A. Legal standards



(i) Non-recognition of foreign arbitral awards oulgic policy grounds

Judicial policy strongly favors recognition by A courts of foreign arbitral awards. As
the United States Supreme Court stated in Schekkberto-Culver Co., 417 U.S. 506, 516-
17 (1974), a "parochial refusal by the courts of oauntry to enforce an international
arbitration agreement would . . . damage the fadfriaternational commerce and trade, and
imperil the willingness and ability of businessmerenter into international commercial
agreements." However, Article V(2)(b) of the Contvem provides that confirmation of a
foreign arbitral award may be refused if "the reutign and enforcement of the award would
be contrary to the public policy of that countrgiid the Supreme Court recognizes this
exception. See Mitsubishi Motors Corp. v. SolerySher-Plymouth, Inc., 473 U.S. 614, 638
(1985) (stating that the "Convention reserves thessgnatory country the right to refuse
enforcement of an award" under Art. V(2)(b)); sl®&cherk, 417 U.S. at 520 n.14 (stating
that fraud could be grounds upon which to refusegaition of a foreign arbitral award for
reasons of public policy).

The United States Court of Appeals for the Secomcud interprets Article V(2)(b)

narrowly, to apply to "situations where the conti@s interpreted by the arbitrators would
violate some explicit public policy that is wellfdeed and dominant, and is to be ascertained
by reference to the laws and legal precedents anfiom general considerations of
supposed public interests.” Banco de Seguros datlesy. Mutual Marine Office, Inc., 344
F.3d 255, 264 (2d Cir. 2003) (citation omitted)eTgublic policy exception should be
applied "only where enforcement would violate owstrbasic notions of morality and
justice," Europcar Italia, S.P.A. v. Maiellano Teuinc., 156 F.3d 310, 315 (2d Cir. 1998)
(citation and quotation marks omitted), as an "espege construction of this defense would
vitiate the Convention's basic effort to removeepisting obstacles to enforcement,” and
tempt foreign courts to "frequently accept it atefense to enforcement of arbitral awards
rendered in the United States." Parsons & Whitten@rerseas Co. v. Societe Generale de I
Industrie du Papier, 508 F.2d 969, 973-74 (2d T3i74).

The Court of Appeals has upheld the confirmatiofoogign arbitral awards that losing
parties complained had been made in contravenfictamned United States policies
prohibiting trade with Iran, see MGM Prods. Groupc. v. Aeroflot Russian Airlines, 2004
U.S. App. LEXIS 2039 at *3 (2d Cir. Feb. 9, 200dhpublished opinion); prohibiting the
issuance of pre-arbitral hearing security ordeesregy wholly-owned foreign corporations,
see Banco de Seguros, 344 F.3d at 264; prohildingry, see Europcar Italia, 156 F.3d at
315; disfavoring inconsistent testimony in legadqaedings, see Waterside Ocean
Navigation Co. v. International Navigation Ltd.,77B.2d 150, 152 (2d Cir. 1984); and
against the performance of a contract in EgyptrbyAmerican business after the severance
of diplomatic relations between Washington and €dirring the 1967 Six-Day War, see
Parsons & Whittemore, 508 F.2d at 973-74.

District courts within this jurisdiction have cornfied foreign arbitral awards that losing
parties complained were made in contraventionahwd United States policies against the
violation of due process, an improper decision reigg the severability of arbitration
clauses in contracts, the misapplication of Ukna&av, trade with Cuba, the arbitrators’
reliance on personal knowledge not in the arbreabrd, the arbitrators' failure to apply the
relevant contract, violation of the doctrine oftlas, the confirmation of an award over a



contrary Pakistani judgment, manifest disregardmkrican and British law, and a
requirement that an obligation be paid in gold.[1]

Furthermore, in a decision almost exactly on puwiith the instant case, Antco Shipping Co.,
Ltd. v. Sidermar S.p.A., 417 F. Supp. 207, 217 (§.0. 1976), a District Court declined to
issue a stay of arbitration on the petitioner'suigds that the contract forming the basis of the
arbitration supported the Arab boycott of Israel.

Respondent Omar therefore encourages this Couwntda@ontrary to the decision of a District
Court regarding similarly-situated parties in Ant8bipping, and to be the first court in this
jurisdiction, and possibly any American jurisdictjdo refuse to confirm a foreign arbitral
award on the basis of Article V(2)(b) of the Contren.

(i) 50 U.S.C. App. § 2407 and the Arab boycottsrhel

The Export Administration Act prohibits any Unit&tiates person, with respect to his
activities in foreign commerce, from complying wihy boycott imposed by a foreign
country against a country friendly to the Unitedt8s¢. Prohibited activities include refusing
to do business in the boycotted country, or fuinghnformation about the national origin of
the owner of his business. See 50 U.S.C. App. §240

Section 2407 is a constitutional statute. "Congezescted this law in response to the
longstanding Arab boycott of Israel. Section 24@&wtended to stop the secondary and
tertiary boycotts that Congress considered detriaién both the United States and Israel.”
Israeli Aircraft Indus., Ltd. v. Sanwa Business @t€orp., 850 F. Supp. 686, 690 (N.D. Il
1993) (citing 123 CONG. REC. H11418-H11449 (197%¢e also Bulk Oil A.G. v. Sun Co.,
Inc., 583 F. Supp. 1134, 1140 (S.D.N.Y. 1983) (istathat the law was "specifically aimed
at taking a “stronger stand' on the problem of&tad boycott of Israel and its impact on
United States business"). A Circuit Court of Apgeadnstruing 8 2407 upheld fines levied
by the Government against a lawyer who completedfaifed to inform the Commerce
Department about "a Saudi Arabia trademark registrdorm that asked whether his client
had a business relationship with Israel.” Uniteatéd v. Meyer, 864 F.2d 214, 216 (1st Cir.
1998). Federal courts have also found that theme iSirst Amendment right "to answer
guestions asked by Arab boycott offices pursuatiiécArabs' trade boycott of Israel,”
Briggs & Stratton Corp. v. Baldrige, 728 F.2d 99%6 (7th Cir. 1984); and that § 2407, as
applied, violates neither Fifth Amendment procetaraubstantive due process rights, nor
the Ninth Amendment rights, of American businesSe® Trane Co. v. Baldrige, 552 F.
Supp. 1378, 1391 (W.D. Wisc. 1983).

The Court is therefore presented with the quesifomhether to confirm an arbitral award
based upon a contract that allegedly violates pyialicy as expressed by a valid,
enforceable law.

B. Analysis

(i) Anti-discrimination laws

The argument that the arbitral award should natdmdirmed on the basis of federal and
State anti-discrimination laws may be dealt witietby.



Section 1981 provides that "[a]ll persons withiga jtrisdiction of the United States shall
have the same right . . . to make and enforce acistr . . and to the full and equal benefit of
all laws and proceedings for the security of pessmmd property as is enjoyed by white
citizens." 42 U.S.C. § 1981. The charterparty'®cipnable language — that the M/V
Karen's owners "warrant this vessel is not Israwied or controlled [and] will not call at
Israeli ports" — applies to individuals outside fhgsdiction of the United States. (Section
1981 could apply to an Israeli businessman resittinige United States, but this
circumstance is not presented by the record. Thé Réiren’'s owners are citizens of Greece.
See Petitioner's Memorandum at 9.)

Section 296(13) provides that it shall be an unldwfscriminatory practice to boycott any
person because of, inter alia, the national omdithat person’'s business associates. See N.Y.
EXEC. § 296. Section 296 does apply to this caseeher, the correlative federal statute
provides a stronger basis for the decision of ara&dcourt.

(ii) Anti-boycott laws

Four decisions within this jurisdiction bear upbe instant case: MGM, 2004 U.S. App.
LEXIS 2039; Parsons & Whittemore, 508 F.2d 969;sBgl Navigation, 1995 U.S. Dist.
LEXIS 10541; and Antco Shipping, 417 F. Supp. 207.

MGM involved a claim of United States public poliagainst trade with Iran. The Court of
Appeals found that it was "doubtful” that the agneat at issue actually violated the Iranian
Transactions Regulations, and as such, the agrééo@mot be said to violate fundamental
public policy." Id. at *3. Therefore, the Court Appeals did not hold that trade with Iran did
not violate public policy, it held that the partiesd not necessarily engaged in prohibited
trade. In this case, there is a stronger argunh@ttinder the terms of 50 U.S.C. App. 8
2407, the parties supported, as expressed bydheecin the charterparty agreement, the
Arab boycott of Israel.

Parsons & Whittemore involved an American busirtkasrefused to perform a contract in
Egypt after the severance of United States diplamatations during the Six-Day War
between the Arab states and Israel. The busingsgd@that further work on its project at that
time would have violated United States public ppohgainst the actions of the Egyptian
government. The Court of Appeals found that thggiarent sought to equate "national”
policy with "public” policy, and rejected the argant, holding that to "read the public policy
defense as a parochial device protective of natjpoldical interests would seriously
undermine the Convention's utility. This provisiwas not meant to enshrine the vagaries of
international politics under the rubric of “pulgiolicy.™ Id. at 974.

The respondent in Parsons & Whittemore pointedtepecific legislation expressing United
States policy towards Egypt; instead, it referraly do the withdrawal of diplomats. The
Parsons & Whittemore court was prescient to beylekthe "vagaries of international
politics": within four years of the court's decisjcAmerica brokered the Camp David peace
accord between Egypt and Israel, and Cairo becanadyathat receives billions of dollars a
year in aid from Washington. In this case, howeRespondent Omar points not to
generalized notions of the foreign policy of theitdd States, but to a specific statute as the
basis of its claim of public policy. The claim ofr@r is thus more statutorily based than that
of the respondent in Parsons & Whittemore.



Belship Navigation involved a claim of United S&fublic policy against trade with Cuba.
The District Court relied upon Parsons & Whittemtwrdnold that although ""national policy'
prohibits dealing with Cuba, the “public policyception in the Convention” did not cover
Washington's embargo of Havana. 1995 U.S. Dist. ISEX0541 at *17-18 (citing 508 F.2d
at 974). Belship Navigation is not substantiallgtoiguishable from this case. The American
embargo of Fidel Castro's regime is as statutooibged, and even longer-lived, than the
official American policy against the Arab boycoftlsrael. Antco Shipping, like this case,
involved a claim of United States public policy agathe Arab boycott of Israel. The
District Court, relying on Parsons & Whittemorechieed to stay arbitration on these
grounds. See id. at 217. Antco Shipping is distisigable from this case only in that Antco
Shipping predates the current, more restrictivsioarof the statute prohibiting support of
the Arab boycott, 50 U.S.C. App. § 2407, which pdssito law in its current form in 1979.
The petitioner in Antco Shipping relied upon a vensof 50 U.S.C. App. § 2402(5), passed
in 1969, which stated in general terms that "B]the policy of the United States to oppose
restrictive trade practices or boycotts fostereommosed by foreign countries against other
countries friendly to the United States." Id. al 21

The law cited by Respondent Omar, § 2407, moreifsgaty prohibits Americans from
refusing to do business with Israel or furnishinfprmation about any Israeli ownership
owner of their business. The charterparty agreestaigs that "Owners warrant this vessel is
not Israeli owned or controlled, [and] will not kat Israeli ports.” In signing a contract
containing such language, Omar, a United Statesopeactive in foreign commerce, likely
violated § 2407. (Petitioner Karen is not a Unitdtes person.)

The Court finds that § 2407 represents an exglidalic policy, well defined and dominant,
as may be ascertained by reference to the Unime<sSCode. Enforcement of the award, if it
legitimized or perpetuated the Arab boycott of ésravould violate basic American notions
of morality and justice.

Yet the Court also finds that the obnoxious clangbe charterparty agreement in no way
forms the basis of the arbitral award. Responden&i non-payment of its contractual
obligations, and Petitioner Karen's alleged noriguarance of its contractual duties, have
nothing to do with the Arab boycott. It is the Bsft/Liberian Karen, and not the American
Omar, who warrantied that their shipping companyg Weot Israeli owned or controlled,”
and that their ship, the M/V Karen, would "not callisraeli ports." As Karen states in its
papers,

The clause benefitted Respondent and providedmgpthiKaren. Karen did not request the
inclusion of this clause in the charterparty. Kasenply certified the fact that it was not
owned by individuals who were Israeli and thatikssel would directly perform the
charterparty, by carrying the cargo from the ideedi ports without certain interim stops.
Karen's Reply Memorandum at 3.

Omar is an unlikely tribune for the public policiesthe United States or the interests of
Israel. The Court observes, with distaste, thattieterparty agreement to facilitate trade
with Syria was entered into in 1984, only a ye#era$yrian-supported terrorists murdered
241 American servicemen at the Marine barracksamud as well as 17 more Americans at
the United States Embassy in that city. Judicisiceds taken that Syria was then, and is
now, a state sponsor of terrorism against Amefsragl and others.[2] As such, Omar's



hortatory invocations of American-Israeli friendshand especially of the baleful events of
September 11th 2001, ring quite hollow.

Omar lacks clean hands. It would be inequitablalltov Omar to avoid the consequences of
the arbitral award against it on the basis of issavery, twenty years late, that the
charterparty agreement contained an illegal clémséhich Omar voiced no legal, moral or
patriotic objections at the time. Indeed, Karennstain its Reply Memorandum that the
"clause was apparently required by Respondentatadspondent could be assured that
Karen's vessel would be able to perform the remqergs of the charterparty.” Id. at 5.

Conclusion

The Court is faced with the duty of reconciling 8teong judicial policy in favor of the
recognition of foreign arbitral awards with the atiyi strong executive and legislative
policies in opposition to the Arab boycott of IdrdEthe breach of contract that Petitioners
recovered upon had to do with the Arab boycott foif example, the arbitrator's award had
been based upon Respondent wishing to have thekidrgh call at an Israeli port — then
refusing to confirm the arbitral award on the basipublic policy might well be appropriate.
Such facts are not, however, presented by this case

The public policy cited by Omar has nothing to dthvthe reasons that the arbitrator found
against them. Accordingly, the Court hereby GRANR&en's petition, and confirms the
award in Petitioner's favor.

SO ORDERED.

[1] See Sarhank Group v. Oracle Corp., 2002 U.St.DEXIS 19229 at *21-22 (S.D.N.Y.
Oct. 8, 2002), Saudi Iron and Steel Co. v. SterltSA Inc., 1997 U.S. Dist. LEXIS 16129
at *7 (S.D.N.Y. Oct. 17, 1997), and Anhui Provirdrap. and Exp. Corp. v. Hart Enters.
Int'l, Inc., 1996 U.S. Dist. LEXIS 6041 at *10-1%.D.N.Y. May 7, 1996), International
Standard Elec. Corp. v. Bridad Sociedad AnonimadRat, 745 F. Supp. 172, 181
(S.D.N.Y. 1990) (due process); Coutinho Caro & €dvlarcus Trading, Inc., 2000 U.S.
Dist. LEXIS 8498 at *38 (D. Conn. Mar. 14, 2000¢\srability); Ukrvneshprom State
Foreign Econ. Enters. v. Tradeway, Inc., 1996 DiSt. LEXIS 2827 at *17 (S.D.N.Y. Mar.
12, 1996) (Ukranian law); Belship Navigation, IncSealift, Inc., 1995 U.S. Dist. LEXIS
10541 at *17-18 (S.D.N.Y. July 28, 1995) (tradehn@tuba); Avraham v. Shigur Express,
Ltd., 1991 U.S. Dist. LEXIS 12267 at *9 (S.D.N.Ye® 4, 1991) (knowledge dehors the
record); Jamaica Commodity Trading Co. v. ConneleR Sugar Co., 1991 U.S. Dist.
LEXIS 8976 at *15 (S.D.N.Y. July 3, 1991) (applicat of the relevant contract); A.
Halcoussis Shipping Ltd. v. Golden Eagle Liberid.[.1989 U.S. Dist. LEXIS 11401 at *5
(S.D.N.Y. Sep. 27, 1989) (laches); American Condach. & Equip. Corp. v. Mechanised
Constr. of Pakistan Ltd., 659 F. Supp. 426, 42D (8.Y. 1987) (contrary Pakistani
judgment); Brandeis Intsel Ltd. v. Calabrian Che@atp., 656 F. Supp. 160, 169 (S.D.N.Y.
1987) (manifest disregard); and Konkar Indomitabep. v. Fritzen Schiffsagentur und
Bereederungs GmbH, 1981 U.S. Dist. LEXIS 9637 &9 (S.D.N.Y. May 1, 1981) (gold
clause).

A District Court within this jurisdiction also cagmnplated refusing to confirm an arbitral
award on the basis of Article V(2)(b) due to amlaif duress, but found that the claim was



not proven. See Transmarine Seaways Corp. of MamkowWarc Rich & Co. A.G., 480 F.
Supp. 352, 358-61 (S.D.N.Y. 1979).

[2] See 22 U.S.C. § 2151 (stating that Syria ist&e sponsor of terrorism," possibly
"responsible due to its facilitation of terroristiaities and its shipments of military supplies
to Irag"” for "harm to Coalition armed forces" thereee also the State Department's Patterns
of Global Terrorism (stating that Syria supportszitallah, HAMAS, [Palestinian Islamic
Jihad], and other Palestinian rejectionist grotnas tonduct terrorist operations . . . [and]
condone[s] Palestinian suicide bombings and otttacks against civilian targets within
Israel”) (available at www.state.gov/s/ct/rls/pgf2002/html).
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