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Before KING, Chief Judge, DAVIS, Circuit Judge, dROSENTHAL,[1] District Judge.
ROSENTHAL, District Judge:

Thirty years ago, the United States Supreme Ceudgnized that "[a] contractual provision
specifying in advance the forum in which disputeslisbe litigated and the law to be applied
is ... an almost indispensable precondition toedment of the orderliness and predictability
essential to any international business transacti@uch a provision obviates the danger that
a dispute under the agreement might be submittaddoum hostile to the interests of one of
the parties or unfamiliar with the problem areaoinred."[2] When, as here, parties to
international commercial contracts agree to artg@tfature disputes in a neutral forum,
orderliness and predictability also depend on tleegdures for reviewing and enforcing
arbitral awards that may result. This appeal affisea an arbitral award (the "Award") made
in Geneva, Switzerland, involving contracts negeticand allegedly breached in Indonesia.
The Award imposed liability and damages againstigs@raan Pertambangan Minyak Dan
Gas Bumi Negara ("Pertamina™), which is owned leydbvernment of Indonesia, in favor of
Karaha Bodas Company, L.L.C. ("KBC"), a Caymanrdicompany. KBC filed this suit in
the federal district court in Texas to enforce Awveard under the United Nations Convention
on the Recognition and Enforcement of Foreign Aabitwards (the "New York
Convention"), and filed enforcement actions in Hétmgg and Canada as well.[3] While
those enforcement proceedings were pending, Peréaappealed the Award in the Swiss
courts, seeking annulment. When that effort faisat] after the Texas district court granted
summary judgment enforcing the Award, Pertaminaioled an order from an Indonesian
court annulling the Award.[4]



282 Pertamina appealed to this court. During theeal Pertamina filed in the district court a
motion to set aside the judgment under Federal 8ul@vil Procedure 60(b)(2), based on
newly-discovered evidence Pertamina contended dhwaue been disclosed during the
arbitration, and under Rule 60(b)(5), based orrdenesian court's decision annulling the
arbitration Award. This court remanded to the distwourt for consideration of Pertamina's
Rule 60(b) motion.[5] On remand, the district cadehied Pertamina's Rule 60(b) motion.
This appeal consolidates Pertamina's challengétgrant of summary judgment and to the
denial of the Rule 60(b) motion.

Pertamina urges this court to reverse the distaatt's decision enforcing the Award on
several grounds under the New York Convention. feeltide that the record forecloses
Pertamina's arguments that procedural violationisatiner errors occurred during the
arbitration preclude enforcement. We reject Pemarsiargument that the Indonesian court's
order annulling the Award bars its enforcement unkde New York Convention; this
argument is inconsistent with the arbitration agreets Pertamina signed and with its earlier
position that Switzerland, the neutral forum thetipa selected, had exclusive jurisdiction
over an annulment proceeding. We reject Pertaméfimgs to delay or avoid enforcement of
the Award as evidencing a disregard for the intigonal commercial arbitration procedures it
agreed to follow.[6] In short, we affirm the districourt's judgment enforcing the Award, for
the reasons set out in detail below.

l. Background
A. Procedural and Factual History

KBC explores and develops geothermal energy soammeduilds electric generating stations
using geothermal sources. Pertamina is an oil,agasgeothermal energy company owned
by the Republic of Indonesia.[7] In November 19RBC signed two contracts to produce
electricity from geothermal sources in Indonesiadél the Joint Operation Contract
("JOC"), KBC had the right to develop geothermadrgry sources in the Karaha area of
Indonesia; Pertamina was to manage the projecteansilve the electricity generated. Under
the Energy Sales Contract ("ESC"), PLN agreed tohase from Pertamina the energy
generated by KBC's facilities. Both contracts cordd almost identical broad arbitration
clauses, requiring the parties to arbitrate angudiss in Geneva, Switzerland under the
Arbitration Rules of the United Nations Commiss@amninternational Trade Law
("UNCITRAL").[8]

283 On September 20, 1997, the government of Irelanemporarily suspended the project
because of the country's financial crisis. The gowvent of Indonesia indefinitely suspended
the project on January 10, 1998. On February 198 1RBC notified Pertamina and PLN
that the government'’s indefinite suspension caustitan event of "force majeure” under the
contracts. KBC initiated arbitration proceedingsApril 30, 1998. In its notice of arbitration,
KBC appointed Professor Piero Bernardini, vice-cbéihe International Chamber of
Commerce's ("ICC") International Court of Arbiti@tiand member of the London Court of
International Arbitration, to serve as an arbitraRertamina, however, did not designate an
arbitrator in the contractually allotted thirty dayrhe JOC and ESC both provided that if a
party failed to appoint an arbitrator within thidys, the Secretary-General of the
International Center for Settlement of InvestmeigijpDtes ("ICSID") was to make the
appointment. After notifying Pertamina, PLN, and tftovernment of Indonesia, the ICSID



appointed Dr. Ahmed El-Kosheri, another vice-clmdithe ICC, as the second arbitrator. As
specified in the JOC and ESC, the two appointeidratbrs then selected the chairman of the
arbitration panel, Yves Derains, the former Secye@eneral of the ICC.

284 Pertamina raised threshold challenges to tiifal's consolidation of the claims KBC
raised under the JOC and the ESC into one arlitr@tioceeding and to the selection of the
panel. In October 1999, the Tribunal issued a PialRry Award, rejecting Pertamina's
threshold challenges and ruling that the governrmoéhtdonesia was not a party to the
contracts or to the arbitration proceeding.

KBC filed its Revised Statement of Claim in Novemb899. Pertamina received a number
of extensions before it filed its reply to the Read Statement of Claim in April 2000. KBC
filed a rebuttal to that reply in May 2000. In resge to KBC's rebuttal, Pertamina sought
additional discovery and a continuance of the pedo®ys, claiming that KBC had raised
assertions and added elements to its case-in4obiefontained in the Revised Statement of
Claim.

From the outset, the parties vigorously disputedtiver KBC could have obtained financing
to build the project if the government of Indondsal not issued the suspension decree.

Pertamina contended that KBC could not have buditarojecti€” and therefore suffered no

damages from the government decree suspendingatei®V/ because the precarious

situation in Indonesia effectively made the neagsBaancing unavailable. Pertamina
asserted that KBC's rebuttal introduced a new thastto how project financing could have
been obtained. KBC changed from focusing on thdaibty of third-party financing and
argued in the rebuttal that one of its direct inoes FPL Energy ("FPL"), would have
provided project financing if no other source waaikable. Shortly before the scheduled
hearing, Pertamina sought discovery of documertdsimg to FPL's asserted willingness to
finance the project. In May 2000, the Tribunal @ehiPertamina’s request to obtain this
discovery before the hearing and denied the reqaeatcontinuance. The Tribunal stated
that it would decide at the conclusion of the he@afiwhether any adjustment to the
proceeding” would be required because of the degorequested. The hearing on the merits
proceeded as scheduled in June 2000.

The Tribunal received a large record. Both sidésrstied extensive witness statements,
expert reports, exhibits, and briefs. During tharivgy, Pertamina and PLN cross-examined
KBC's witnesses, including two witnesses who tesstibbout KBC's ability to finance the
project, Robert McGrath, Treasurer of FPL Group,,land Leslie Gelber, former Vice-
President of Development at FPL Energy. Both wigeesubmitted declarations stating that
"FPL Energy was prepared in 1998 to provide brifiigggncing or direct capital to continue
the Project through the phases of the Projectvileae scheduled to be completed during
Indonesia's period of instability.” At the heariegunsel for Pertamina specifically
guestioned McGrath about the availability of prof@eancing from FPL. During that
guestioning, a Tribunal member asked McGrath whdtteinvestment in the project was
protected by a form of political risk insurance. Gtath responded, "I am not sure of that. |
know there were some discussions at the time, dan't recollect as to whether it was or
wasn't." Counsel for Pertamina asked no follow-upgions. At the end of the hearing,
counsel for Pertamina declined to pursue the pusiyarequested discovery and stated that
the record had been "fully" made.



In the Final Award, the Tribunal found that undee 1OC and the ESC, Pertamina and PLN
had accepted the risk of loss arising from a "Gonent Related 285 Event." The Tribunal
interpreted the contracts as "putting the consecpseaf a Governmental decision which
prevents the performance of the contract at Peni@mi.. sole risk.” The Tribunal awarded
KBC $111.1 million, the amount KBC had expendedtaproject, and $150 million in lost
profits. The Tribunal explained in detail why ifeeted the lost profits amount KBC sought

€” $512.5 millioni€” and how it arrived at the amount awarded.

In February 2001, Pertamina appealed the Awarbeé®upreme Court of Switzerland.
While that appeal was pending, KBC initiated thig 81 the federal district court to enforce
the Award.

B. The District Court Decisions

Pertamina challenged enforcement of the Awardenféderal district court on four grounds
under Article V of the New York Convention: (1) theocedure for selecting the arbitrators
was not in accordance with the agreement of thigegal2) the Tribunal improperly
consolidated the claims into one arbitration; (8jt®mina was "unable to present its case" to
the Tribunal; and (4) enforcement of the damageamwvould violate the public policy of
the United States. As to the first two groundstdema contended that the decision to
consolidate the claims under the two contractsprasedurally improper and that KBC's
unilateral appointment of an arbitrator violated ESC arbitration provision. As to the third
ground, Pertamina argued that the Tribunal impigperersed its finding in the Preliminary
Award that Pertamina did not breach the contragtsdbding Pertamina liable for
nonperformance in the Final Award; that the Tridlsndenial of Pertamina's request for
discovery of FPL's records prevented Pertamina fudiy presenting its case; and that the
Tribunal's denial of a continuance after KBC fileglrebuttal to the reply to the Revised
Statement of Claim prevented Pertamina from futBparing to meet KBC's contentions. As
to the fourth ground, Pertamina argued that therdwablated the international abuse of
rights doctrine and punished Pertamina for obetlregndonesian government's decree.
Under Federal Rule of Civil Procedure 56(f), Peitearrequested a delay in the district court
in responding to KBC's summary judgment motiongeksdiscovery of the same FPL
records it had unsuccessfully sought in the atinitna

Pertamina continued its appeal seeking annulmetiteofAward to the Supreme Court of
Switzerland while the enforcement action was pemdirthe district court in Texas. The
Texas district court slowed the proceedings in igfee to Pertamina’s request that the Swiss
court first be allowed to decide whether to anhel Award. In April 2001, the Swiss

Supreme Court dismissed Pertamina'’s claim becdusgimely payment of costs. Pertamina
moved for reconsideration; the Swiss court derfiad motion in August 2001.

In December 2001, the district court enforced theadd, rejecting each of Pertamina'’s
grounds for refusal. The district court carefuldyiewed the record in examining Pertamina’s
claimed inability to challenge in the arbitratioropeeding KBC's argument that it could have
obtained project financing from its investor, FHhe district court denied Pertamina's Rule
56(f) request for additional discovery on this issBertamina filed its notice of appeal from
the district court's summary judgment enforcingAleard in January 2002.

Having failed in its effort to annul the Award imet Swiss courts, Pertamina filed suit in
Indonesia seeking annulment. In August 2002, anriedian court annulled 286 the Award.



KBC continued with enforcement suits in Hong Komgl £anada. In October 2002, while
this appeal was pending, Pertamina discovereceiilCtdmadian proceeding that FPL and one
other KBC investor, Caithness, had held a politicsd insurance policy covering the KBC
project through Lloyd's of London. Pertamina alsarhed that Lloyd's had paid $75 million
under that insurance policy to FPL and Caithnes#hi®losses resulting from the Indonesian
government's suspension of the project.

In December 2002, Pertamina filed a motion in tiséridt court to vacate the judgment on
three grounds: (1) newly-discovered evidence ofpibigical risk insurance policy, under
Rule 60(b)(2); (2) the Indonesian court's annulnoéribe underlying arbitral Award, under
Rule 60(b)(5); and (3) satisfaction of judgmenttte extent of the $75 million insurance
payment. Pertamina also filed a motion in this ttusupplement the record and briefing. In
both motions, Pertamina argued that the existehpeliical risk insurance coverage in
favor of FPL undermined KBC's claims that the caciis allocated political risks to
Pertamina and that FPL would have financed theeptafn order to avoid losing its earlier
investment. Additionally, Pertamina argued thatghgment of the insurance proceeds
undermined the Tribunal's determination of damaBestamina urged that KBC's failure to
disclose the insurance during the arbitration gteglia basis for refusing to enforce the
Award and made the district court's summary judgnmaproper.

This court denied Pertamina's motion to supplerttentppellate record under Federal Rule
of Appellate Procedure 10(e) and remanded to thteicticourt for consideration of
Pertamina's Rule 60(b) motion. On remand, theidistourt denied the motion, finding that
Pertamina failed to show that KBC had misled tiautral or that KBC's failure to produce
the political risk insurance policy violated théasigoverning the arbitration.

The district court also rejected Pertamina's cldiat Indonesia had primary jurisdiction to
decide to annul the Award and declined to giveatffe the Indonesian court's annulment
order as a defense to enforcement. The distriat amposed judicial estoppel to preclude
Pertamina from asserting that Indonesian procedanahad governed the arbitration and
that Indonesian courts had primary jurisdictiome@iew the Award. Finally, the district court
rejected Pertamina's argument that the amouneofttard should be offset by the $75
million insurance payment.[9]

287 This appeal followed. Pertamina argues that thminal improperly consolidated the
claims into one arbitration proceeding; the setectf the arbitrators violated the JOC and
ESC,; the Tribunal denied Pertamina a fair oppotyuioi present its case because the
Tribunal reversed part of its Preliminary Award latt notice, denied Pertamina’s request to
postpone the arbitration, and denied Pertaminatodery requests; the Award is contrary to
public policy because it violated the internatiolaal abuse of rights doctrine and because
the district court's decision holds Pertamina &dok complying with Indonesian law; and

the Indonesian court's annulment of the arbitrabfdhis a defense to enforcement under the
New York Convention. Each ground is addressed below

Il. Analysis
A district court's decision confirming an arbitaatiaward is reviewed under the same

standard as any other district court decision.[lll§ court reviews a district court's grant of
summary judgment de novo.[11]



A. The New York Convention

The New York Convention provides a carefully stanet! framework for the review and
enforcement of international arbitral awards. Qalgourt in a country with primary
jurisdiction over an arbitral award may annul thaiard.[12] Courts in other countries have
secondary jurisdiction; a court in a country widtendary jurisdiction is limited to deciding
whether the award may be enforced in that coudy.The Convention "mandates very
different regimes for the review of arbitral awafd}¥in the [countries] in which, or under the
law of which, the award was made, and (2) in ofbeuntries] where recognition and
enforcement are sought."[14] Under the Conventithe country in which, or under the
[arbitration] law of which, [an] award was made'sad to have primary jurisdiction over the
arbitration award.[15] All other signatory states aecondary jurisdictions, in which parties
can only contest whether that state should enfibre@rbitral award.[16] It is clear that the
district court had secondary jurisdiction and cdased only whether to enforce the Award in
the United States.

Article V enumerates specific grounds on which artwith secondary jurisdiction may
refuse enforcement.[17] In contrast to the limigedhority of secondary-jurisdiction 288
courts to review an arbitral award, courts of prynarisdiction, usually the courts of the
country of the arbitral situs, have much broadsecmition to set aside an award. While courts
of a primary jurisdiction country may apply thewio domestic law in evaluating a request to
annul or set aside an arbitral award, courts imtrtes of secondary jurisdiction may refuse
enforcement only on the grounds specified in Aeti¢|[18]

The New York Convention and the implementing legish, Chapter 2 of the Federal
Arbitration Act ("FAA"), provide that a secondanyrisdiction court must enforce an
arbitration award unless it finds one of the graufat refusal or deferral of recognition or
enforcement specified in the Convention.[19] Thertmay not refuse to enforce an arbitral
award solely on the ground that the arbitrator imaye made a mistake of law or fact.[20]
"Absent extraordinary circumstances, a confirmiagrtis not to reconsider an arbitrator's
findings."[21] The party defending against enforeatof the arbitral award bears the burden
of proof.[22] Defenses to enforcement under the Nerk Convention are construed
narrowly, "to encourage the recognition and enforeet of commercial arbitration
agreements in international contracts...."[23]

B. The Choice-of-Law Issues

In the JOC and ESC, the parties stipulated that Site of the arbitration shall be Geneva.”
The Tribunal concluded that under the arbitratigreaments, Swiss procedural law applied
as the law of the 289 arbitral forum.[24] From 198&\pril 2002, Pertamina consistently
and repeatedly took the position before the Trilbuha Swiss courts, and the United States
district court, that Swiss procedural law appliedte arbitration.[25] In April 2002, after the
Swiss court had rejected Pertamina's annulmentpdieg and the district court had held the
Award enforceable in the United States, Pertamioaed in the district court for a stay of
the Award pending the outcome of the annulmentgedimg Pertamina had filed in
Indonesia. For the first time, Pertamina raisethendistrict court the argument that
Indonesian, not Swiss, procedural law had appbetie arbitration. Pertamina took this
position in the district court as part of its arggmhthat Indonesia had primary jurisdiction
over the Award and therefore had the authorityetatsaside rather than merely decline to
enforce it.



Article V(1)(e) of the Convention provides that@uct of secondary jurisdiction may refuse
to enforce an arbitral award if it "has been s&teasr suspended by a competent authority of
the country in which, or under the law of whichattward was made."[26] Courts have held
that the language, ""the competent authority ofcitntry ... under the law of which, that
award was made' refers exclusively to procedurdlrent substantive law, and more
precisely, to the regimen or scheme of arbitratpdural law under which the arbitration was
conducted, and not the substantive law ... apphiede case."[27] In this appeal, Pertamina
and the Republic of Indonesia (the "Republic")288 amicus, argue that the Tribunal and
the district court erred in finding that Swiss pedaral law, rather than Indonesian procedural
law, applied. Pertamina and the Republic argueithiite arbitration agreements, the parties
chose Indonesian procedural, as well as substataiweo govern the arbitration. Pertamina
and the Republic assert that, as a result: (1atbiration must be examined for compliance
with Indonesian procedural law; and (2) the Indaaesourt had primary jurisdiction to

annul the Award, providing a defense to enforcemettie United States. KBC responds that
the Tribunal properly interpreted the parties' cacts in deciding that Swiss procedural law
applied and the district court properly applied e York Convention in affirming that
decision. This court agrees with KBC.

Under the New York Convention, the rulings of thétinal interpreting the parties' contract
are entitled to deference.[28] Unless the Tribumahifestly disregarded the parties’
agreement or the law, there is no basis to se¢ ds&ldetermination that Swiss procedural
law applied.[29] The parties' arbitration agreemesmecified that the site of the arbitration
was Geneva, Switzerland and that the arbitrationlavproceed under the UNCITRAL rules.
Those rules specify that the "arbitral tribunallsbpply the law designated by the parties as
applicable to the substance of the dispute."[33 Utndisputed that the parties specified that
Indonesian substantive law would apply.[31] Itlsoaundisputed that the contracts specified
the site of the arbitration as Switzerland. Theti@aris did not otherwise expressly identify
the procedural law that would apply to the arbitrat The parties did refer to certain
Indonesian Civil Procedure Rules in the contra8®.Pertamina and the Republic argue that
291 these references evidence an intent that Bwiezerland would be the place of the
arbitration, Indonesian procedural law would apgdythe lex arbitri.

Under the New York Convention, an agreement spiegifthe place of the arbitration creates
a presumption that the procedural law of that plmaies to the arbitration.[33] Authorities
on international arbitration describe an agreerpentiding that one country will be the site
of the arbitration but the proceedings will be hetaler the arbitration law of another country
by terms such as "exceptional”; "almost unknowr}[8 "purely academic invention™;[35]
"almost never used in practice";[36] a possibilityore theoretical than real"; and a "once-in-
a-blue-moon set of circumstances."[37] Commentatots that such an agreement would be
complex, inconvenient, and inconsistent with tHec®n of a neutral forum as the arbitral
forum.[38]

In the JOC and ESC, the parties expressly agregdthitzerland would be the site for the
arbitration. This agreement presumptively sele@etks procedural law to apply to the
arbitration. There is no express agreement in@@ dr ESC that Indonesia would be the
country "under the law of which" the arbitrationsma be conducted and the Award was to
be made.[39] The Tribunal recognized the partelg’csion of Switzerland by issuing the
Award as "[m]ade in Geneva." In selecting Switzedlas the site of the arbitration, the
parties were not choosing a physical place fomati&ration to occur, but rather the place



where the award would be "made." Under Article 2821) of the UNCITRAL rules, the
"place" designated for an arbitration is the |leg#ther than physical location of the
forum.[40] The arbitration proceeding in this cagsically occurred in Paris, but the Award
was "made in" Geneva, the place of the arbitratidhe legal sense and the presumptive
source of the applicable procedural law.[41]

The references in the contracts to certain Indamesivil procedure rules do not rebut the
strong presumption that Swiss procedural law aggbethe arbitration.[42] These references
fall far short of an express designation of Indeaegrocedural law necessary to rebut the
strong presumption that designating the place etitration also designates the law under
which the award is made.

Pertamina and the Republic have belatedly asserédhe district court should have
conducted a choice-of-law analysis to determindahethat would apply to the

interpretation of the parties' contracts, rathantanalyze the contracts under the New York
Convention. Pertamina and the Republic asserthieatesult of such an analysis would have
been to identify Indonesian law as the decisiomal inder which to interpret the contracts.
This argument is inconsistent with the positiont&®inai€” and its experts on interpreting

international commercial arbitration agreemeé#ts took earlier in this case, that the district

court should review the Tribunal's interpretatidrin@ contracts under the New York
Convention. A court conducts the multifactor cheaddaw analysis Pertamina now
advocates in the absence of an effective choitawby the parties to an arbitration
agreement.[43] In the JOC and ESC, the partiesprpsvely chose Swiss procedural law as
the lex arbitri when they designated Switzerlanthassite of the arbitration, and that
presumption is unrebutted.[44]

As the district court, another panel of this coartg the Hong Kong Court of 293 First
Instance have all recognized, Pertamina's pre\xaogisments that Swiss arbitral law applied
strongly evidence the parties' contractual intdb].Pertamina represented to the Tribunal
that Swiss procedural law applied.[46] As but oxameple, Pertamina cited Swiss procedural
law in arguing that the Tribunal could not consat&lthe claims under the JOC and ESC into
one proceeding. Pertamina at no point argued td tilbenal that Indonesian procedural law
applied. Pertamina initially sought to set asideAlward in a Swiss court.[47] Pertamina
asked the Texas district court to stay its enfoex@proceeding until Pertamina's appeal in
Switzerland was resolved. In making this argumBetfamina stated that "[t]he arbitration ...
was conducted according to the laws of Switzerland, the Swiss court is empowered to
vacate an award rendered in Switzerland.... KB&ksng this Court to act prematurely to
confirm an award that might be overturned in thentoy whose law governed the
arbitration."[48]

The Tribunal's decision that Swiss arbitral lawlsgapbdoes not make the Award
unenforceable.[49] The combination of the parsesction of Switzerland as the site of the
arbitration; the failure clearly or expressly taoke Indonesian arbitral law in their
agreements, as required to select arbitral lawr abizan that of the place of the arbitration;
and the clear evidence provided by the parties’ conduct that they intended Swiss law to
apply to the arbitration, amply supports the disttourt's determination that the Tribunal
properly applied Swiss procedural law.

The district court also found that under the doetof judicial estoppel, Pertamina’s prior
conduct precluded it from arguing against the aagilon of Swiss procedural law. The



doctrine prevents a party from asserting a positicalegal proceeding that is contrary to a
position previously taken in the same or earliet @Bceedings.[50] "The policies

underlying the doctrine include preventing intenmabnsistency, precluding litigants from
“playing fast and loose' with the courts, and gdriimg parties from deliberately changing
positions according to the exigencies of the morh@df Fifth Circuit courts have identified
two limitations on judicial estoppel: (1) the pasit of the party to be estopped must be
clearly inconsistent with its prior position; ar®) (he court must have accepted that prior
position.[52] Judicial acceptance requires thatcithart adopted the position previously urged
by a party, whether as a preliminary matter oras @f a final disposition.[53]

The district court did not abuse its discretiomnposing judicial estoppel to preclude
Pertamina from arguing against the applicationwisS procedural law. Pertamina
repeatedly represented to the Tribunal and to isteat court that Swiss procedural law
controlled the arbitration.[54] Both the Tribunaldethe district court relied on these
representations in their decisionmaking. In the Aly#he Tribunal accepted Pertamina's
argument that Swiss procedural law applied. Theidisourt adopted Pertamina’s position
that Swiss law applied in delaying the enforcenpenteedings pending the Swiss court's
resolution of the appeal.[55] Pertamina'’s argurtieattindonesian procedural law governed
the arbitration is clearly inconsistent with itsgprposition that Swiss procedural law
controlled.[56] Pertamina belatedly suggests tisgpasitions are not inconsistent because the
New York Convention permits multiple primary jurisdons. As addressed more fully
below, this record makes it clear that only thesSvagourts had primary jurisdiction over this
Award. Judicial estoppel provides an additionalugiebfor concluding that Swiss procedural
law applied to the arbitration proceeding.[57]

C. The Procedural Challenges to the Arbitral Award
1. Consolidation of the Claims under the JOC an@ Effo One Arbitration Proceeding

Under Article V(1)(d) of the New York Conventioncaurt may refuse to enforce 295 an
arbitration award if "[tjhe composition of the drlai authority or the arbitral procedure was
not in accordance with the agreement of the pamiedailing such agreement, was not in
accordance with the law of the country where tlgti@tion took place."[58] Pertamina
argues that because the JOC and ESC were sepamatacts with separate arbitration
clauses, and because neither contract expresslyasithe consolidation of claims, the
Tribunal improperly consolidated the claims intea@rbitration proceeding. Pertamina also
contends on appeal that because Indonesian ratdreSwiss procedural law governed the
arbitration, the Tribunal's reliance on Swiss pdasal law to consolidate the claims was
erroneous.

The Tribunal carefully analyzed the parties' cactgan concluding that a consolidated
arbitration of KBC's claims against Pertamina abhtl Rnder the JOC and ESC was
appropriate. In factual findings set out in theliRrmary Award, the Tribunal set out the
basis for concluding that the two contracts wetegrated such that "the parties did not
contemplate the performance of two independentraotst but the performance of a single
project consisting of two closely related partigs9] The Tribunal continued:

In such circumstances, the conclusion of this Aabitribunal is that KBC's single action
should be admitted, provided it is appropriate. Angtral Tribunal has not the slightest
doubt in this respect. Due to the integration eftivo contracts and the fact that the



Presidential Decrees, the consequences of whicht aine origin of the dispute, affected both
of them, the initiation of two separate arbitrasamould be artificial and would generate the
risk of contradictory decisions. Moreover, it woutdrease the costs of all the parties
involved, an element of special weight in the lightifficulties faced by the Indonesian
economy, to which counsel for [Pertamina] legitietatdrew the Arbitral Tribunal's

attention.

The record provides ample support for the Tribgrfaldings and conclusion that the two
contracts were integrated such that the partieseogpiated a single arbitration.

The Tribunal cited the Swiss law concept of "contygxn analyzing the legal relations
among KBC and Pertamina under the JOC and KBCafert, and PLN under the ESC as
one of the factors justifying the consolidatiorctdims under the two contracts into one
arbitration proceeding. The Tribunal concluded thatrelationship of the JOC and ESC
exceeded the standard of "connexity” under Swiss'Tahe use of the word "connexity' to
describe the relationship between the JOC and 8t \iould be an understatement. In
reality, the two contracts are integrated.” Coartd arbitration tribunals have recognized that
claims arising under integrated contracts may besalkdated into single arbitrations.[60]
The Tribunal cited 296 one other factor that supgzbconsolidation: "appropriateness.” The
parties agreed to the application of the UNCITRAWd®, which permit a tribunal to conduct
an arbitration "in such manner as it considers @mpate."[61] Pertamina does not dispute
the application of the UNCITRAL Rules to the araiton proceeding.

Courts are reluctant to set aside arbitral awandieuthe New York Convention based on
procedural violations, reflected in cases holdimag the Convention embodies a
proenforcement bias.[62] The Tribunal emphasizatsiRreliminary Award that although

the claims would be consolidated, "the positioea@ath party has to be considered
independently when discussing the substance afabe, on the basis of their respective legal
and contractual situations.” The record reflect the Tribunal kept this promise. There is
no prejudice arising from the consolidation thatldgustify a refusal to enforce the Award.

2. The Composition of The Tribunal

Under Article V(1)(d), a court may refuse enforcemnef an arbitral award if the
composition of the tribunal is not in accordancéwtie parties’ agreement.[63] The JOC
provided for the appointment of arbitrators, asofok:

Each Party [KBC and Pertamina] will appoint an &ebor within thirty (30) days after the
date of a request to initiate arbitration, who whien jointly appoint a third arbitrator within
thirty (30) days of the date of the appointmenthaf second arbitrator, to act as Chairman of
the Tribunal. Arbitrators not appointed within ti@e limits set forth in the preceding
sentence shall be appointed by the Secretary Gesfelee International Center for
Settlement of Investment Disputes.

The ESC procedure for arbitrators' appointment slightly different:

PLN on one hand, and [KBC] and PERTAMINA, on theesthand, will each appoint one
arbitrator, in each case within thirty (30) dayteathe date of a request to initiate arbitration,
who will then jointly appoint a third arbitrator thin thirty (30) days of the date of the
appointment of the second arbitrator, to act asr@iaa of the Tribunal. Arbitrators not
appointed within the time limits set forth in theepeding sentence shall be appointed by the



Secretary 297 General of the International CemteSettlement of Investment Disputes,
upon the request of any Party.

Each contract required the appointment of arbitsatathin thirty days of the notice of
arbitration and provided for appointment by the IZ$ the event that a party did not do so.

In its notice of arbitration sent to Pertamina, KBfpointed Professor Piero Bernardini to
serve as an arbitrator. Pertamina did not desigmatgbitrator within thirty days, nor did it
object to KBC's selection at that time. By lettatetl June 2, 1998, KBC notified the ICSID
of Pertamina's inaction and requested the appontitofea second arbitrator under the default
appointment provisions of the contracts. Pertardidanot respond to this letter. The ICSID
guestioned KBC about the consolidation of claimdarrthe JOC and the ESC and KBC's
unilateral appointment of an arbitrator. KBC resgeah by letter dated June 22, 1998. The
ICSID confirmed receipt of KBC's letters and inumd 29, 1998 letter to all parties, recapped
the prior correspondence, noted Pertamina's faiturespond, and expressed its intent to
grant KBC's request to appoint the second arbitrdtee ICSID Secretary-General identified
Dr. Ahmed El-Kosheri as its candidate and askeaifyrobjections by July 13, 1998. The
ICSID sent all the preceding correspondence to By Mourier and to Pertamina by fax and
courier. Despite the Secretary-General's invitatoodo so, neither Pertamina nor PLN
lodged objections or responses to the proposedrappent. On July 13, 1998, having
received no communications from Pertamina, the DO&itified Pertamina and PLN of its
intent to appoint Dr. El-Kosheri and made the appoéent on July 15, 1998. Under the JOC
and ESC, Professor Bernardini and Dr. El-Koshemtkelected the chairman of the
arbitration panel, Yves Derains.

In its Preliminary Award, the Tribunal rejected Renina’'s argument that KBC's selection of
an arbitrator violated the ESC's requirement trB€Ckand Pertamina jointly make the
nomination. The Tribunal found that the partiegmnued to limit that requirement to disputes
in which PLN was opposed to KBC and Pertamina. Beedhe ESC did not expressly
address the method for appointing arbitrators wKiB@ and Pertamina opposed each other,
the Tribunal found that UNCITRAL Arbitration Rulésr appointment applied. The Tribunal
ruled that the appointment procedures used didiotite these rules or create an inequality
of treatment. The Tribunal emphasized Pertamiadisré to nominate an arbitrator or object
to those nominated. The district court agreed ehTribunal's reasoning and added that
Pertamina had failed to demonstrate any prejudara the appointment proceedings.

On appeal, Pertamina reasserts its argument th@tiilateral selection of an arbitrator
violated the ESC's requirement that "PLN on thelwered and [KBC] and Pertamina, on the
other hand, will each appoint one arbitrator.” ®iha contends that its interests would
always be aligned with KBC under the ESC, whichurezfl PLN to purchase from Pertamina
the electricity that KBC provided, and that thipkns the contractual requirement that KBC
and Pertamina agree on an arbitrator in a dispigm@ under that contract. In response,
KBC argues that the Tribunal correctly found thaispute between KBC and Pertamina was
possible under the ESC, but in the event of suttisjaute, the ESC did not provide a
procedure for choosing an arbitrator. KBC asséwdsthe Tribunal correctly found that the
general UNCITRAL 298 rules for selecting an artigravould apply, under which KBC,
Pertamina, and PLN would each appoint an arbitrécaddition, KBC argues that the
district court correctly found that Pertamina haiefd to object to KBC's selection of
Professor Bernardini as an arbitrator and failedaxminate an arbitrator despite the ICSID's
requests. Finally, KBC argues that Pertamina casinotv prejudice that would make the
Award unenforceable.



The ESC arbitration clause refers to "any disputgifeerence of any kind whatsoever"”
arising among "the Parties." Section 2 of the E®fihds "parties” to include PLN,
Pertamina, and KBC. By its terms, the arbitrati@use covers a dispute between KBC and
Pertamina arising under the ESC, as well as a tispwhich the interests of KBC and
Pertamina are aligned. If the ESC required KBC Redamina jointly to select an arbitrator
for disputes in which KBC and Pertamina were opdpae Pertamina contends, Pertamina
could effectively block arbitration under the ES@gly by refusing to agree with KBC to
the selection of an arbitrator. Such an interpr@tatvould make the ESC arbitration clause
illusory. In addition, Pertamina had numerous oppaties early in the proceedings to object
to KBC's selection of Professor Bernardini as dniti@tor and to nominate its own arbitrator.
Pertamina did not challenge the composition ofattiétral panel until after the entire panel
had been selected and seated. Pertamina's famelky to object to Professor Bernardini's
selection and to nominate its own arbitrator washa district court noted, a strategic
decision that Pertamina should not now be ablsserdas a defense to enforcing the
Award.[64]

Pertamina has failed to meet its burden of showhagthe Tribunal was improperly
constituted. The Tribunal reasonably interpretedEBC's arbitration provisions and
reasonably applied the UNCITRAL arbitration rulBgspite numerous opportunities,
Pertamina failed to challenge the Tribunal's contmwsuntil after the arbitrators were
selected. The procedural infirmities Pertaminagaitedo not provide grounds for denying
enforcement of the Award.

D. The Due Process Challenges to the Arbitral Award

Under Article V(1)(b), enforcement of a foreign éré award may be denied if the party
challenging the award was "not given proper natiicihe appointment of the arbitrator or of
the arbitration proceedings or was otherwise unebpgesent [its] case."[65] Article V(1)(b)
"essentially sanctions the application of the forstate's standards of due process," in this
case, United States standards of due process.[@@jdamentally fair hearing requires that a
party to a foreign arbitration be able to presentase.[67] A fundamentally fair hearing is
299 one that "meets ‘the minimal requirements iofiéss'i€” adequate notice, a hearing on

the evidence, and an impartial decision by thetiatior."[68] The parties must have an
opportunity to be heard "at a meaningful time and meaningful manner."[69] "The right to
due process does not include the complete sebcedural rights guaranteed by the Federal
Rules of Civil Procedure."[70]

1. The Claim that the Final Award "Reversed" theliBrinary Award

Pertamina first contends that the Tribunal revetiedPreliminary Award in the Final Award
without notice, denying Pertamina the opporturitypé "meaningfully heard.” Pertamina
emphasizes the Tribunal's ruling that "a governaleggcision which prevents KBC [from]
perform[ing] its obligations is not deemed to bereach of contract by Pertamina or PLN but
a Force Majeure event excusing KBC's nonperformance

The Tribunal stated in the Preliminary Award the force majeure clause in the JOC and
ESC made a "government-related event” an evermroéfmajeure only with respect to KBC.
The Tribunal stated that Pertamina and PLN wergasely related to the Indonesian
government that a decision by the Indonesian gowent was not a force majeure event as to



them. In its briefing before the Tribunal madeFisal Award, KBC argued that under the
contract language and given the close relationséiggeen Pertamina and the Indonesian
government, Pertamina bore the risk of loss frdieree majeure event under the JOC and
ESC. Pertamina responded that in the Preliminargréwhe Tribunal had ruled that acts of
force majeure by the Indonesian government arémaaiches of the JOC and ESC and that to
award KBC damages would be incompatible with thlng. In the Final Award, the

Tribunal found that the Indonesian government'®astwere an event of force majeure that
excused KBC's failure to perform under the JOCEB8E. The Tribunal stated that this
finding did not contradict its ruling in the Preiimary Award that the Indonesian government
was not a party to the JOC or ESC, because thagriwas not meant to express any view as
to the consequences to Pertamina ... of a Govertaihgkgrision which prevents the
performance of the Contracts.”

The record shows that Pertamina knew it could beddiable for nonperformance after the
Preliminary Award had issued. After the PreliminAward issued, KBC argued to the
Tribunal that Pertamina bore the risk of nonperfamge under the JOC and ESC in the event
of force majeure. KBC's argument clearly assumatlttie Preliminary Award allowed the
Tribunal to find that the contracts placed the ngkand liability for, such nonperformance

on Pertamina. In response to that argument, Partahad, and took, the opportunity fully to
present its arguments against KBC's theory oflligbi

The Final Award shows that the Tribunal considexed rejected Pertamina's argument in
making its liability decision. The Tribunal conckdithat the JOC and ESC allocated the risk
of government interference 300 with the projecebolo Pertamina and PLN. In this
enforcement proceeding, Pertamina is essentigigating the arguments it made to the
Tribunal. The fact that those arguments were ptegeilo and considered by the Tribunal is
inconsistent with Pertamina's claim that it hachontice of the need to make the argument to
that Tribunal or the opportunity to do so. Pertaanlid not suffer the fundamental unfairness
it claims, so as to support a refusal to enforeeAtvard.[71]

2. The Tribunal's Denial of a Continuance and Restioe Additional Discovery

To challenge KBC's contention that FPL was willtndinance the project, Pertamina sought
in the arbitration proceeding a continuance andadisry of the following documents from
KBC, FPL, and Caithness regarding the financinthefKBC project:

(1) All documents relating to efforts to obtaindmcing for the Karaha-Bodas project during
the period September 1997 through June 1998.

(2) All documents showing any consideration of pdowy direct financing (whether through
bridge financing, a loan guarantee, or direct ggaikestment) for the Karaha-Bodas project
during the period September 1997 through June 1998.

(3) All documents relating to FPL's, its subsideatj or its predecessors' consideration of
whether to invest in the Karaha-Bodas project.

(4) All documents relating to FPL's, its subsidiatj or its predecessors' decision to invest in
the Karaha-Bodas project, stated variously to lemeeirred in mid-1996 or mid-1997.

(5) All documents sent by KBC to FPL, its subsiaiay or its predecessors following the
investment identified iR 4 and concerning geothermal exploration and deveént in the

Karaha-Bodas concession area (whether such explo@tcurred before or after the
investment).



(6) All documents relating to evaluation by eaahy and all of KBC, FPL (or subsidiaries or
predecessors), and Caithness whether to procebdheitKaraha-Bodas project during the
period September 1997 through June 1998.

The Tribunal denied Pertamina's request.

After Pertamina discovered that FPL and certairitivestors in KBC owned a political
risk insurance policy underwritten by Lloyd's ofridon, which had paid $75 million after
the project suspension, Pertamina sought recomgidierof the district court's summary
judgment enforcing the Award under Rule 60(b). @strict court found that Pertamina's
inability to introduce evidence of the insurancdéigyoat the arbitration did not prevent the
presentation of its case to the Tribunal. The idistourt also held that KBC's failure to bring
the insurance policy to the Tribunal's attentioth ot make enforcing the Award a violation
of public policy. We agree.

"An “arbitrator is not bound to hear all of thedsmce tendered by the parties.... [He] must
give each of the parties to the dispute an adeaqdertunity to present its evidence and
arguments.™[72] It is appropriate to vacate an &flitral award if the exclusion of relevant
evidence deprives a party of a fair hearing.[73}€'y failure of an arbitrator to receive
relevant evidence does not constitute miscondugtini@g vacatur of an arbitrator's award. A
federal court may vacate an arbitrator's award drithe arbitrator's refusal to hear pertinent
and material evidence prejudices the rights oflmies to the arbitration proceedings."[74]

Although the Tribunal denied Pertamina the spedifscovery it sought on the issue of FPL
financing, Pertamina was able to cross-examin&B€ witnesses who testified that FPL

was willing to provide financing for the projecteslie Gelber and Robert McGrath. Before
those witnesses testified, Pertamina had alreagepted substantial evidence in its response
to KBC's Statement of Claim as to why KBC would have been able to secure financing

for the project, emphasizing the depressed statgedihdonesian economy and its
unattractiveness to investors. Pertamina arguéuetdribunal that KBC had presented no
documentary evidence of FPL's willingness to fireatie project and asserted that FPL

would have required such a high rate of interesaibge of the risk involved as to make the
KBC venture unprofitable.

The Tribunal found that "the issue remained opelPi®8 of the terms and conditions upon
which financing could have been obtained for thgdt development.” The Tribunal noted
that "the worsening of the economic and politicalation in Indonesia at the time has to be
taken into account as regards both the conditibm$heeh financing could have been
obtained and possible delays in arranging the sarhe. Tribunal, however, noted that the
parties contemplated the possibility of a delagnranging financing, because the ESC
provided that the contract could be suspendedgdouwo years if KBC was unable to
arrange financing for the project. The Tribunabat®ted KBC's efforts to reinstate the
project after the initial government suspensiorearéinding that KBC was ready and willing
to secure financing for the project. The Triburmalrid the testimony of KBC's witnesses on
financing credible, stating that it had "no reasoko cast doubts about KBC's readiness,
directly and/or through its shareholders, to makeigion thereof." In determining the lost
profits, the Tribunal considered all the risksué project, including the potential difficulties
in arranging financing that Pertamina cited, angni§icantly reduc[ed]" the amount of lost
profits claimed by KBC.



In Generica, Ltd. v. Pharmaceutical Basics, InB],fiie party opposing enforcement of an
international arbitration award argued that thieumial curtailed cross-examination of a
witness, in violation of the party's due proceghtrto present its case.[76] The tribunal,
recognizing that it had curtailed the cross-exationaplaced diminished reliance on the
witness's testimony.[77] The court found that loyiting the reliance on the witness's
testimony, the arbitrators eliminated the posgipoi prejudice to the party claiming a due
process 302 violation.[78] The court confirmed #weard.[79] As in Generica, the Tribunal
appears to have given all the evidence as to dasnagduding the availability of financing,
appropriate weight in determining liability and deages.

In Tempo Shain Corp. v. Bertek, Inc.,[80] the adlipanel did not allow a potential witness
to testify on the basis that the witness's testyneas cumulative.[81] The court vacated the
arbitral award.[82] The record showed that the sgwould have testified to facts that only
he could have known, making his testimony essef@8&ISimilarly, in Hoteles Condado
Beach, La Concha and Convention Center v. UnioTiDaquistas Local 901,[84] the court
vacated an award because the arbitral panel retaggide any weight to the only evidence
available to the losing party.[85] In the presesde; by contrast, the Tribunal's language in
the Final Award and the record show that the testiyrabout FPL's willingness to provide
financing was only one factor relevant to dama@&C raised the possibility of FPL's direct
financing only in response to Pertamina'’s affirn@atiefense that KBC could not have
financed the project. Pertamina did not seek disgpen KBC's efforts to finance the project
in the arbitration proceeding until after KBC filéd rebuttal to the response to the Statement
of Claim, despite the fact that Pertamina raiseddbue as an affirmative defense.

The record shows that the Tribunal's refusal tetgaacontinuance and additional prehearing
discovery did not "so affect the rights of [Pertagjithat it may be said that [it] was deprived
of a fair hearing."[86] Pertamina was able to pes®mprehensive evidence of investment
conditions in Indonesia and expert opinions onatvedlability of financing, as well as cross-
examine Gelber and McGrath on FPL's asserted wilkss and ability to provide
financing.[87]

Pertamina contends that the late revelation opthiigical risk insurance policy refutes KBC's
contention in the arbitration that FPL was willittgfinance KBC to protect the $40 million it
had previously invested in KBC. The existence efpblitical insurance policy was not
"central or decisive" to Pertamina's case.[88]rlteo to show damages, KBC had to show
that if the project had not been suspended, 303 E&{d have proceeded to perform by
obtaining financing. The record amply supports K8@sition that KBC and FPL had
already invested substantial money before the lesian government issued its suspension
order. The existence of the political risk insumpolicy is not inconsistent with the
testimony of Gelber and McGrath that FPL intendefirtance the project and would have
done so but for the suspension decreed by the st of Indonesia. The existence of
political risk insurance for the project is notamsistent with FPL's willingness to invest had
the project not been suspended, that is, if theinsured against had not occurred. The
Tribunal's damages analysis and the lost profigrdwlepended on the assumption that the
project continued, that is, that the suspensionnuadaken place.

Pertamina's argument that KBC's political risk nagice policy undermines the Tribunal's
finding that the JOC and ESC placed the risk obeegnment-related event on Pertamina is
also unavailing. The Tribunal determined that t&€Jnd ESC placed the risk of
nonperformance due to a government-related eveReaiamina based on a well-reasoned,



detailed analysis of the contract terms.[89] Thistexce of a political risk policy does not
undermine this result. Moreover, the political rEkicy contained a subrogation provision
that required KBC to reimburse the insurer if KB&€avered its losses from another
source.[90] The existence of the political riskippis not inconsistent with the contractual
allocation of risk.

The Tribunal asked McGrath whether FPL had purahd®®IC insurance," a form of
political risk insurance. McGrath responded thatitenot know the answer to the question.
Pertamina'’s counsel did not follow up on the Tradisnquestioning. At the conclusion of the
hearing, the Tribunal chair asked the parties wérethe discovery requests were
"maintained, all of them, part of them, becausenweald like to know on what we have to
decide." The response from counsel for Pertamirsaasdollows:

[T]he purpose of discovery is to prepare for tharhmg, it is not to supplement the record
after the hearing. So | think the discovery regai@sé moot, and if discovery is now
permitted, then you have to re-open the proceedingsso on. So | treated, notwithstanding
the fact that it was theoretically open, | treat®d request as effectively being denied, and
we went forward. Our request went to the purpofireehcial 304 ability, the purported
financing that would have been made available dahérdhings, and I think the record on
that has been fully made. | am prepared to reshainrecord, and so | think the discovery
requests should no longer be in the picture.

The parties submitted extensive posttrial briefighke Final Award, issued in December
2000, the Tribunal stated that all parties had Veitheir respective requests for discovery"
at the conclusion of the hearing.

Pertamina asserts that it did not waive its reguestdiscovery because the Tribunal denied
the request before the hearing, when the discax@uid have been of use. Pertamina ignores
the fact that in international commercial arbiwatiit is not uncommon to ask for additional
discovery or information after a hearing, to req@eklitional sessions of a hearing to submit
more evidence, or to file posthearing submissi®i$.Rather than renew its requests for
discovery into FPL's willingness to finance thejpob or to assert a request for discovery into
FPL's political risk insurance, Pertamina's couesgressly stated that the record had been
"fully made" and that he was "prepared to resth@nrecord.” The record supports the
Tribunal's conclusion that the discovery requesid@rbefore the hearing had been waived.
Pertamina did not ask for discovery into politidgak insurance until it filed its Rule 60(b)
motion in the district court.

The Tribunal's denial of a continuance and adddiaiiscovery did not prevent Pertamina
from presenting its case, so as to deprive itfairahearing. Pertamina presented ample
evidence in support of its position that KBC wobklunable to find financing. The Tribunal
considered Pertamina's evidence and gave it caafiideweight, awarding KBC damages
substantially lower than the amount it sought.[B8jtamina has failed to show the prejudice
required to decline enforcement of the Award oB ground.

3. The District Court's Denial of Pertamina's Rofiéf) Discovery Request

In the district court, after KBC moved for summargigment on its application to enforce the
Award, Pertamina moved for a continuance under B6(® and sought the same discovery
on FPL's willingness and ability to provide projéoancing that it had sought in the
arbitration. The district court denied the Rulefbé{otion.



The denial of a Rule 56(f) discovery request iseeed for abuse of discretion.[93] The
district court may not 305 simply rely on vagueesisens that additional discovery will
produce needed, but unspecified, facts.[94] "#ppears that further discovery will not
produce evidence creating a genuine issue of naatadt, the district court may, in the
exercise of its discretion, grant summary judgnigd] As one court has explained:

In judging discovery requests in this context [ofaabitration award confirmation
proceeding], the court must weigh the asserted farddtherto undisclosed information and
assess the impact of granting such discovery oarttigral process. The inquiry is an entirely
practical one, and is necessarily keyed to theipessues raised by the party challenging
the award and the degree to which those issuesciagdl factual questions that cannot be
reliably resolved without some further disclosu@6][

The record shows that in the arbitration, Pertamiaa able to present substantial evidence
regarding the Indonesian economy, the problemecnring financing for projects in
Indonesia, and the projected electrical generatapgcity of the project. The Tribunal took
Pertamina's arguments into account in awardingfgigntly less in lost profits than KBC

had sought. The Tribunal did not solely rely on BRAdllingness to finance the project in
determining that KBC was ready to "directly, andlmough its shareholders," finance the
project. The Tribunal also looked to KBC's effddsconvince the Indonesian government to
restart the project in making this finding. Theaetsupports the district court's denial of a
continuance to permit further discovery on KBC'gigtto finance the project.

The district court also noted Pertamina's couns&tement at the conclusion of the
arbitration hearing that "the record on [the finagdssue] ha[d] been fully made." Pertamina
has failed to show that the discovery it soughh@district court would have created
disputed fact issues material to determining wheffegtamina received a fundamentally fair
hearing before the Tribunal.[97] Because the iggdmancing could be reliably resolved
without the requested discovery, the district calioitnot abuse its discretion in denying
Pertamina's Rule 56(f) motion.[98]

E. The Public Policy Challenge to the Arbitral Adar

Pertamina asserts that the Award violated publicpbdecause it violated the international
law doctrine of abuse of rights. Pertamina contehdsthe Award imposes punishment for
obeying a government decree. Pertamina also askattkBC's failure to disclose the
political risk insurance policy during the arbitcat makes enforcement of the Award a
violation of public policy.

Under Article V(2)(b) of the New York Conventiongcaurt may refuse 306 to recognize or
enforce an arbitral award if it "would be contrémythe public policy of that country."[99]
The public policy defense is to be "construed nalydo be applied only where enforcement
would violate the forum state's most basic notiohsorality and justice."[100] "The general
pro-enforcement bias informing the conventionoings to a narrow reading of the public
policy defense."[101] Erroneous legal reasoningh@application of law is generally not a
violation of public policy within the meaning oféeiNew York Convention.[102]

An action violates the abuse of rights doctrinené of the following three factors is present:
(1) the predominant motive for the action is tosmbarm; (2) the action is totally
unreasonable given the lack of any legitimate egein the exercise of the right and its



exercise harms another; and (3) the right is egedcfor a purpose other than that for which
it exists.[103] The abuse of rights doctrine is established in American law[104] and
KBC's actions do not meet the factors requiredigger its application. The evidence in the
record is that KBC pursued the arbitration to rexats costs, expenses, and lost profits from
the nonperformance of the JOC and ESC.[105] Therdedoes not support Pertamina's
argument that enforcing the Award penalizes obedi¢o a governmental decree. The
Tribunal explained in the Final Award that the J&t ESC shifted the risk of loss resulting
from a government-ordered suspension onto PertaamddLN. Pertamina is challenging
the substance of the Tribunal's interpretatiorhefOC and ESC. An arbitration tribunal's
contract interpretation does not violate publid@olunless it "violates the most basic notions
of morality and justice."[106] The Tribunal's inpeetation of the JOC and ESC does not
approach this steep threshold.

KBC's failure to disclose the political risk insoc policy does not provide a basis for
refusing to enforce the Award. Enforcement of amteation award may be refused if the
prevailing party furnished perjured evidence tottitminal or if the award was procured by
fraud.[107] Courts apply a three-prong test to aetiee whether an arbitration award is so
affected by fraud: (1) the movant must establighfthud by clear and convincing evidence;
(2) the fraud must not have been discoverable tp@exercise of due diligence before or
during the arbitration; and (3) the person chaliegghe award must show that the fraud
materially related to an issue in the arbitratib@d] It 307 is not necessary to establish that
the result of the arbitration would have been déf if the fraud had not occurred.[109]
Courts, however, have held that an arbitration dusnot fraudulently obtained when the
protesting party had an opportunity to rebut hipagent's claims at the hearing.[110]

In Biotronik Mess-Und Therapiegeraete GmbH & Covedford Medical Instrument
Co.,[111] the party opposing enforcement of therdveaigued that the prevailing party
knowingly withheld evidence of an agreement thatarmined its case.[112] The court stated
that while the party opposing enforcement urgeddrahe real complaint was that the party
prevailing in the arbitration should have presemeidence favorable to its opponent's
case.[113] The court rejected this argument, gahat "a party cannot complain about the
nonproduction of evidence when it failed to offacls evidence itself."[114] In Catz
American Co. v. Pearl Grange Fruit Exchange Int5[1he party opposing enforcement did
not ask the arbitrators to bring certain withedsefsre the panel, although the prevailing
party offered to make the witnesses available.[TX&] panel never called for the witnesses'
testimony.[117] The party opposing enforcemenhefaward argued that the prevailing
party should nonetheless have produced the witag$48] The court rejected this argument,
stating that "[a]rbitrators must be given discretio determine whether additional evidence
is necessary or would simply prolong the proceesllil 9] Because the withesses were not
solely within the prevailing party's control anetl was other evidence in the record
supporting the other party's position, the coydated the challenge to the award.[120]

Pertamina argues that KBC's failure to reveal @igtipal risk insurance policy amounts to
misconduct warranting a refusal to enforce the Alvdhere is no evidence in the record that
KBC deliberately misled the Tribunal. When the digsof political risk insurance arose and
was not clearly resolved, Pertamina had the oppiytto ask additional questions, which it
chose not to pursue. The Tribunal gave Pertamir@portunity to pursue discovery
requests, which it declined. KBC's failure to prodevidence of political risk insurance,
given Pertamina'’s decisions not to pursue the sylgees not violate public policy. The



district court did not err in refusing to deny er@ment of the Award on the basis of a public
policy violation or in refusing to grant a new traa the basis of Rule 60(b).[121]

308F. The Effect of the Indonesian Court's Annultradrthe Arbitral Award

Pertamina filed an annulment action in the Cerdiatrict Court of Jakarta, Indonesia in
March 2002. That court annulled the Award on Aud@ist2002. Pertamina now contends
that the Indonesian court's annulment is a defameaforcement under the New York
Convention. KBC responds that Indonesia cannot fm@j@er forum for annulment because
Switzerland is the country of primary jurisdiction.

Pertamina argues that the New York Convention pgermore than one country to have
primary jurisdiction over an arbitration award. fRenina contends that the Convention's
language permitting annulment by a court in "thentoy in which, or under the law of
which, that award was made" allows for two potdmiramary jurisdiction countrie¥” the

country who hosted the arbitration proceeding, thedcountry whose arbitral procedural law
governed that proceeding.[122] Using this reasqgrifggtamina suggests that both
Switzerland (the host country) and Indonesia (thentry of governing law) have primary
jurisdiction over the arbitration in this case.

Pertamina correctly observes that the Conventiomiges two tests for determining which
country has primary jurisdiction over an arbitrateward: a country in which an award is
made, and a country under the law of which an avgantade.[123] The New York
Convention suggests the potential for more thancooatry of primary jurisdiction. Courts
and scholars have noted as much.[124] Pertamies @ite such scholar as support for its
position:

[Almbiguity is derived from the fact that the fortawdoes not indicate whether the party
seeking the annulment of the award must choosedeetthe court at the seat of the
arbitration and the one located in the country unlde law of which the award is mat

if the two are distinct€” or whether it may seek annulment jointly or alagively before

both courts.... Article V(1)(e) of the New York Gantion could [] be construed as referring
to the courts of only one country while giving {erty seeking the annulment the possibility
to choose between the two countries should thebewvdistinct.[125]

Although an arbitration agreement may make more tree country eligible for primary
jurisdiction under the New York Convention, thegominant view is that the Convention
permits only one in any given case.[126] "[M]anymsuentators and 309 foreign courts have
concluded that an action to set aside an awardbedmought only under the domestic law of
the arbitral forum."[127] Pertamina's expert orernational arbitration filed a report in the
district court, stating that "there can be only coantry in which the courts have jurisdiction
over an annulment."[128] In its motion to the dddtcourt to set aside judgment under Rule
60(b), Pertamina conceded that "[a] primary jugidn has exclusive authority to nullify an
award on the basis of its own arbitration law." IBUexclusive" primary jurisdiction in the
courts of a single country is consistent with treNYork Convention's purpose; facilitates
the "orderliness and predictability” necessarynternational commercial agreements; and
implements the parties' choice of a neutral fora@9]

In this case, both of the New York Convention crétdor the country with primary
jurisdiction point to SwitzerlantE” and only to Switzerland.[130] The Award was matle i



Switzerland and was made under Swiss proceduralllaes parties' arbitration agreement
designated Switzerland as the site for the armmafl his designation presumptively
designated Swiss procedural law as the lex arbitthe absence of any express statement
making 310 another country's procedural law applea

Pertamina’s own conduct during and after the atiodin evidences its intent to have Swiss
procedural law apply and to have Switzerland becthentry of primary jurisdiction over the
Award. During the arbitration, Pertamina asserted Swiss procedural law applied. When it
lost the arbitration, Pertamina asked the Swisst¢oiset aside the Award, acknowledging
that the Swiss courts had primary jurisdiction. Whinat appeal was pending, Pertamina
urged the district court in the enforcement proasgthat the Swiss court had exclusive
primary jurisdictioni€” until the Swiss courts rejected Pertamina's apjiéd]]

Under the New York Convention, the parties' arbitraagreement, and this record,
Switzerland had primary jurisdiction over the Aw4it@2] Because Indonesia did not have
primary jurisdiction to set aside the Award, thasid affirms the district court's conclusion
that the Indonesian court's annulment ruling isasndéfense to enforcement under the New
York Convention.

[1l. Conclusion

Pertamina'’s challenges to the district court'ss@ciaffirming the Award are without merit.
The summary judgment enforcing the Award is AFFIRME

[1] District Judge of the Southern District of Texaitting by designation.
[2] Scherk v. Alberto-Culver Co., 417 U.S. 506, 538 S.Ct. 2449, 41 L.Ed.2d 270 (1974).

[3] United Nations Convention on the Recognition &nforcement of Foreign Arbitral
Awards, June 10, 1958, 21 U.S.T. 2517, 330 U.N.385entered into force with respect to
the United States, Dec. 29, 1970), codified at9.0.: 201 et seq.

[4] A different panel of this court heard a separgppeal from the district court's injunction
against Pertamina's prosecution of the actiondiomesia, but did not decide the effect of the
Indonesian court's annulment order on the enforoépreceeding. Karaha Bodas Co.,

L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Biggara, 335 F.3d 357, 373-74
(5th Cir.2003). One of the issues before this paethether the Indonesian court's order is a
defense to the enforcement of the Award.

[5] Karaha Bodas Co., L.L.C. v. Perusahaan PertagdraMinyak Dan Gas Bumi Negara,
2003 WL 21027134, at *4-6 (5th Cir. March 5, 2003).

[6] We note that the length of this opinion refiette number of arguments Pertamina raises
to evade its obligations under the Award more ti@nstrength of those arguments.

[7] PLN, an electric utility owned by the governnme Indonesia, was a party to the
arbitration but was dismissed from the districtrt@ction.

[8] Article 13.2(a) of the arbitration provision tife JOC provided:



If the Dispute cannot be settled within thirty (3@rking days by mutual discussions as
contemplated by Article 13.1 hereof, the Disputallsimally be settled by an arbitral tribunal
(the "Tribunal™) under the UNCITRAL arbitration ad.... Each Party will appoint an
arbitrator within thirty (30) days after the dafeaarequest to initiate arbitration, who will
then jointly appoint a third arbitrator within thir(30) days of the date of the appointment of
the second arbitrator, to act as Chairman of thleuhal. Arbitrators not appointed within the
time limits set forth in the preceding sentencdldi@appointed by the Secretary General of
the International Center for Settlement of Invesitrigisputes. Both Parties undertake to
implement the arbitration award. The site of tHateation shall be Geneva, Switzerland. The
language of the arbitration shall be English. TheiPs expressly agree to waive [certain
Indonesian procedural laws]....

JOC, Art. 13.2(a),(d). Section 8.2(a) of the ESftstration provision similarly read:

If the Dispute cannot be settled within forty-fizalendar (45) days by mutual discussions as
contemplated by Section 8.1 hereof, the Disputé Bhally be settled by an arbitral tribunal
(the "Tribunal™) under the UNCITRAL arbitration a4.... PLN on one hand, and [KBC] and
PERTAMINA on the other hand, will each appoint @mbitrator, in each case within thirty
(30) days after the date of a request to initigbération, who will then jointly appoint a third
arbitrator within thirty (30) days of the date bEtappointment of the second arbitrator, to act
as Chairman of the Tribunal. Arbitrators not appedwithin the time limits set forth in the
preceding sentence shall be appointed by the Segi@eneral of the International Center for
Settlement of Investment Disputes, upon the recpfesmty Party. All Parties undertake to
implement the arbitration award. The site of tHateation shall be Geneva, Switzerland. The
language of the arbitration shall be English. TheiPs expressly agree to waive the
applicability of [certain Indonesian procedural &w.

Both contracts contained the following additionddiation language:

The award rendered in any arbitration commenceeumeter shall be final and binding upon
the Parties and judgment thereon may be enteradyircourt having jurisdiction for its
enforcement. The Parties hereby renounce theit tigappeal from the decision of the
arbitral panel and agree that in accordance withi@e641 of the Indonesian Code of Civil
Procedure [neither] Party shall appeal to any cfsam the decision of the arbitral panel and
accordingly the Parties hereby waive the applidgiolf [certain Indonesian laws]. In
addition, the Parties agree that [neither] Pargfldtave any right to commence or maintain
any suit or legal proceeding concerning a [dispneteeunder until the] dispute has been
determined in accordance with the arbitration ptdoce provided for herein and then only to
enforce or facilitate the execution of the awamblered in such arbitration.

JOC, Art. 13.2(d); ESG,8.2(d).

[9] The day after the district court issued itsafiorder denying Pertamina’'s Rule 60(b)
motion, KBC submitted a letter to the court "clginig” that while FPL was not the insured
under the political risk insurance policy, FPL owrane of the named insureds that
benefitted under the policy. The district couruisg a supplemental order acknowledging
KBC's letter and noting that the fact that FPL wata named insured under the insurance
policy "was only one of many factors that the Canamisidered in denying Pertamina's Rule
60(b) Motion. Thus, the fact that an entity owngdHPL, but not FPL itself, benefit[t]ed
under the policy does not change any legal commitish the court's decision. On the same



day that the district court issued its supplementdér, and ten days after the court's denial of
Pertamina’s Rule 60(b) motion, KBC filed a MotionAmend Findings of Fact under Federal
Rule of Civil Procedure 52(b). In a second suppletaleorder, the district court recognized
KBC's motion as a Motion to Amend or Alter Judgmender Federal Rule of Civil

Procedure 59(e) and granted the motion. The casttraed, without deciding, that FPL
benefitted from the risk insurance policy, but higldt it did not affect the basis of the court's
decision. Pertamina argues that the district adidrnot have jurisdiction to issue either of
these two supplemental orders. This court agredshie issue addressed in the supplemental
orders does not affect the outcome of this case.

[10] First Options of Chicago, Inc. v. Kaplan, 5145. 938, 947-948, 115 S.Ct. 1920, 131
L.Ed.2d 985 (1995); Hughes Training, Inc. v. Co?k4 F.3d 588, 592 (5th Cir.2001).

[11] Eason v. Thaler, 73 F.3d 1322, 1324 (5th OR4).

[12] Karaha Bodas Co., 335 F.3d at 364; see Yusuméd Alghanim & Sons, W.L.L. v.
Toys "R" Us, Inc., 126 F.3d 15, 23 (2d Cir.1997).

[13] Karaha Bodas Co., 335 F.3d at 364.

[14] Alghanim, 126 F.3d at 23 (quoted in Karaha 8®€o., 335 F.3d at 364).
[15] Karaha Bodas Co., 335 F.3d at 364.

[16] Id.

[17] Article V, Section 201 of the New York Conveart provides:

1. Recognition and enforcement of the award mareghesed, at the request of the party
against whom it is invoked, only if that party figines to the competent authority where the
recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to inlarfi were, under the law applicable to
them, under some incapacity, or the said agreeimewt valid under the law to which the
parties have subjected it or, failing any indicatibereon, under the law of the country where
the award was made; or

(b) The party against whom the award is invoked masgiven proper notice of the
appointment of the arbitrator or of the arbitratmoceedings or was otherwise unable to
present his case; or

(c) The award deals with a difference not contemapldy or not falling within the terms of
the submission to arbitration, or it contains diecis on matters beyond the scope of the
submission to arbitration, provided that, if theidens on matters submitted to arbitration
can be separated from those not so submittedpénaof the award which contains decisions
on matters submitted to arbitration may be recaghiend enforced; or

(d) The composition of the arbitral authority oe tarbitral procedure was not in accordance
with the agreement of the parties, or, failing sagheement, was not in accordance with the
law of the country where the arbitration took ptame



(e) The award has not yet become binding on thigegaor has been set aside or suspended
by a competent authority of the country in whichuoder the law of which, that award was
made.

2. Recognition and enforcement of an arbitral awaay also be refused if the competent
authority in the country where recognition and ecément is sought finds that:

(a) The subject matter of the difference is notatdg of settlement by arbitration under the
law of that country; or

(b) The recognition or enforcement of the award ydae contrary to the public policy of
that country.

9 U.S.C. 201, Art. V(1)-(2). See generally Alghanim, 12@dFat 23; Susan Choi, Judicial

Enforcement of Arbitration Awards Under the ICSIBdaNew York Conventions, 28 N.Y.U.
J. Int'l L. & Pol. 175 (1996).

[18] Alghanim, 126 F.3d at 23 (cited in Karaha Bed., 335 F.3d at 368).

[19] 9 U.S.C. 207.

[20] Europcar Italia, S.p.A. v. Maiellano ToursgIn156 F.3d 310, 315 (2d Cir.1998); Nat'l
Wrecking Co. v. Int'l Bhd. of Teamsters, 990 F.Bd 9960 (7th Cir.1993).

[21] Europcar Italia, 156 F.3d at 315.

[22] Imperial Ethiopian Gov't v. Baruch-Foster Cop35 F.2d 334, 336 (5th Cir.1976); see
Czarina, L.L.C. v. W.F. Poe Syndicate, 358 F.3d612292 n. 3 (11th Cir.2004).

[23] Imperial Ethiopian Gov't, 535 F.2d at 335; $tars & Whittemore Overseas Co., Inc. v.
Societe Generale de L'Industrie du Papier, 508 6&] 974, 976 (2d Cir.1974).

[24] The Tribunal specifically cited Swiss procealuaw in its Preliminary Award. The
Tribunal first cited Swiss law regarding the infent of parties to a contract to help guide its
determination whether the government of Indonesia avparty to the JOC and ESC. The
Tribunal cited the Swiss concept of "connexity’toncluding that KBC could consolidate its
claims under the contracts into a single arbitrapooceeding. Finally, the Tribunal referred
to Swiss common law suggesting that arbitratorsiategents in determining that the
selection of Tribunal arbitrators was appropriatder the agreements. The Final Award
stated that it was "[m]ade in Geneva."

[25] See, e.qg., Prelim. AwardB(1) ("The Respondents support this conclusiomiaking
reference to Swiss law as the JOC and the ESCdedor UNCITRAL Arbitration in
Geneva between the parties which are neither SwisSwiss resident. As a result, and
under both contracts, the arbitration proceedimggiaverned by Chapter 12 of the Swiss
Private International Law Statutes. Under Swiss [&espondent contends] the Arbitral
Tribunal is lacking jurisdiction because KBC failedcomply with the contractual
prerequisites to arbitration."); id. aC(1) ("The Respondents also state that, under the



arbitration agreements and Swiss law, the arbisdtave no power to consolidate...."); id. at
1 C(3) (citing a Swiss federal tribunal case in suppf its decision that a consolidated

arbitration was appropriate); id. @D(1) (Respondents contend that "[s]uch solutiomois
acceptable under the applicable Swiss law").

The district court found that Pertamina "specificalepeatedly and unequivocally" argued
that Swiss arbitration law applied in the arbiwatiPertamina opened its motion to stay the
district court proceedings pending appeal to thesSyudiciary by stating: "The arbitration
award ... was conducted subject to the arbitrdaws of Switzerland, and the Swiss court is
empowered to vacate an award rendered in SwitzkrlakKBC is asking this Court to act
prematurely to confirm an award that might be awertd in the country whose law governed
the arbitration.” Pertamina added that "it is fuméatal that the courts of the originating
nation are in the best position to pass on issodsrtheir own law.... Here, Pertamina's
appeal encompasses questions of Swiss law." Peiamade similar arguments under Swiss
procedural law in its responses to KBC's motionsiommary judgment.

[26] 9 U.S.C. 201, Art. V(1)(e).

[27] Int'| Standard Elec. Corp. v. Bridas Sociedawbnima Petrolera, Indus. Y Comercial,
745 F.Supp. 172, 178 (S.D.N.Y.1990); see Alghadia6 F.3d at 21; M & C Corp. v. Erwin
Behr GmbH & Co., KG, 87 F.3d 844, 848 (6th Cir.1996

[28] Europcar Italia, 156 F.3d at 315; Nat'l WreakiCo., 990 F.2d at 960; see James Ford
Inc. v. Ford Dealer Computer Serv. Inc., 56 FedpAB24, 325 (9th Cir.2003) (giving broad
deference to an arbitrator's choice-of-law decision

[29] Europcar Italia, 156 F.3d at 315; Nat'l WregkiCo., 990 F.2d at 960.

[30] UNCITRAL Arbitration Rules, G.A. Res. 31/98,M. GAOR Comm'n Int'l Trade L., at
Art. 33(1) (1976), http:// www.uncitral.org/engli$éxts/arbitration/arb-rules.htm.

[31] Article 20 of the JOC and Section 12.1 of BEf&C each provided: "This Contract shall
be governed by the laws and regulations of [thgjuR&c of Indonesia.”

[32] Pertamina and the Republic rely on the follegvcontractual provisions for their
position:

The parties expressly agree to waive the applitglof (a) Article 650.2 of the Indonesian
Code of Civil Procedure so that the appointmerhefarbitrators shall not terminate as of the
sixth (6th) Month after the date(s) of their appoiants and (b) the second sentence of
Article 620.1 of the Indonesian Code of Civil Prdaee so that the arbitration need not be
completed within the specific time.

JOC at Art. 13.2(a); ESC aB.2(a).

In accordance with Section 631 of the IndonesiadeCuf Civil Procedure, the Parties agree
that the Tribunal need not be bound by strict rolidaw where they consider the application
thereof to particular matters to be inconsisterihhe spirit of this Contract and the
underlying intent of the Parties, and as to sucttersatheir conclusion shall reflect their



judgment of the correct interpretation of all relavterms hereof and the correct and just
enforcement of this Contract in accordance witthdeems.

JOC at Art. 13.2(b); ESC a8.2(b).

The parties hereby renounce their right to appeah the decision of the arbitral panel and
agree that in accordance with Section 641 of tderesian Code of Civil Procedure neither
Party shall appeal to any court ... and accorditiydyParties hereby waive the applicability
of Articles 15 and 108 of the Law No. 1 of 1950 amy other provision of Indonesian law
and regulations that would otherwise give the righdppeal the decisions of the arbitral
panel.

JOC at Art. 13.2(d); ESC a8.2(d).

[33] Albert Jan van den Berg, "The Application bétNew York Convention by the Courts,"
ICCA Congress Series No. 9 25, 26 (Kluwer 1999 Michael J. Mustill & Stewart C.

Boyd, The Law and Practice of Commercial Arbitratio England 64 (Butterworths 2d
ed.1989); Alain Hirsch, The Place of the Arbitrat@nd the Lex Arbitri, 34 Arb. J. 43, 46
(1979); Alan Scott Rau, The New York ConventiorAmerican Courts, 7 Am. Rev. Int'l

Arb. 213, 224 (1996). In their reports filed in tthistrict court, recognized authorities on
international arbitration retained by both Pertaarmd KBC, including Albert Jan van den
Berg, Sudargo Guatama, Alan Scott Rau, and Erl8chwartz, agreed that under the
Convention, arbitration clauses designating trealithe arbitration presumptively designate
that site as the source of the applicable procétawa

[34] Mustill and Boyd, Commercial Arbitration at 64
[35] Van den Berg, The Application of the New YdZknvention at 26.
[36] Id.

[37] Martin Hunter, Case and Comment: Internatiokditration, [1988] Lloyd's Mar. &
Comm. L.Q. 23, 26.

[38] See, e.qg., Gary B. Born, International Comnarbitration: Commentary and
Materials 761 (2d ed.2001). Few reported casedvewarbitration clauses that separate the
law of the forum state and the lex arbitri. In tawech English cases, Naviera Amazonica
Peruana S.A. v. Compania Internacional de SegwebBeatu, [1988] 1 Lloyd's L. Rep. 116
(C.A.1987), and Union of India v. McDonnell Dougl@srp., [1993] 2 Lloyd's Rep. 48
(Q.B.1992), the courts applied the presumption tiafprocedural law of the place specified
as the forum for the arbitration would govern. Nam&i Amazonica Peruana, [1988] 1 Lloyd's
L. Rep. at 119; Union of India, [1993] 2 Lloyd'sfiRat 50. The Hong Kong court also relied
upon this presumption in determining that Swispdural law governed the arbitration
proceeding at issue in this case. Hong Kong detizi@-8.

[39] 9 U.S.C.1 201, Art. V(1)(e).

[40] See Jacomijn J. van Hof, Commentary on the UNRAL Arbitral Rules: The
Application by the Iran-U.S. Claims Tribunal 109-(uwer 1991); see also UNCITRAL
Arbitration Rules at Art. 16(1). Rules 16(2) andl é3pressly permit proceedings to be



conducted at a location different from the desigddplace" of the arbitration. UNCITRAL
Arbitration Rules at Art. 16(2)-(3). Rule 16(4) prdes that "[tlhe award shall be made at the
place of arbitration.” Id. at Art. 16(4).

[41] Van Hof, Commentary on the UNCITRAL Arbitralfes at 109-110.

[42] Robert N. Hornick, one of the authorities aternational arbitration and Indonesian law
who submitted an affidavit and report in the ddtdourt, provided an explanation for the
references to the Indonesian laws in the arbitnatlauses unrelated to any intent to
designate Indonesia as the country under the lamhath the Award would be made.
Hornick explained that each article of Indonesen tited in the contracts imposes a
requirement inconsistent with the contemplatedtation. (Hornick Declan 28-32). These
articles could have been invoked to oppose latlareement of the Award in Indonesia
unless waived. By waiving in advance provisiong ttwauld later be invoked to block
enforcement of the Award in an Indonesian coud,darties facilitated future enforcement
efforts in Indonesia. (Id.).

[43] REST. (2D) CONFLu 187, 188, & 218 (1971).

[44] Certain sections and comments of the Restateaiso support a determination that
Swiss law applied to the arbitration agreement, 8&g id. at 188 (incorporating Rest. (2d)
CONFL. 6, which requires consideration of the relevaricpes of the forum); id. at 218
cmt. b (suggesting that the arbitration forum mayehthe most significant relationship to the
arbitration and that a contractual provision reiqgirarbitration to occur in a certain forum
may evidence an intention by the parties thatalalllaw of this forum should govern).

[45] Karaha Bodas Co., 335 F.3d at 371; Hong Koagsion at 12.

[46] See, e.qg., Prelim. AwardB(1) ("The Respondents support this conclusiomiaking
reference to Swiss law as the JOC and the ESCdedor UNCITRAL Arbitration in
Geneva between the parties which are neither SwisSwiss resident. As a result, and
under both contracts, the arbitration proceedimggiaverned by Chapter 12 of the Swiss
Private International Law Statutes. Under Swiss [&espondent contends] the Arbitral
Tribunal is lacking jurisdiction because KBC failedcomply with the contractual
prerequisites to arbitration."); id. aC(1) ("The Respondents also state that, under the
arbitration agreements and Swiss law, the arbisdiave no power to consolidate...."); id. at
1 C(3) (citing a Swiss federal tribunal case in suppf its decision that a consolidated
arbitration was appropriate); id. @D(1) (Respondents contend that "[s]uch solutiomois
acceptable under the applicable Swiss law").

[47] In the district court, Pertamina presentec#idavit and report from an expert on
international commercial arbitration that weaklieaipted to explain the appeal to the Swiss
court as a mistake. The theory that Pertamina‘'gdesrerred and applied to the wrong court
for annulmeni€” and then moved for reconsideration when that adismissed the appeal

1€” is utterly without support in the record.

[48] See Major League Baseball Players Ass'n vw&ar532 U.S. 504, 509, 121 S.Ct. 1724,
149 L.Ed.2d 740 (2001) (citations omitted) ("[I}i darbitrator is even arguably construing or



applying [a] contract and acting within the scopdis authority,’ the fact that "a court is
convinced he committed serious error does notaifh overturn his decision.™).

[49] Europcar Italia, 156 F.3d at 315; Nat'l| WreekiCo., 990 F.2d at 960; see Garvey, 532
U.S. at 509, 121 S.Ct. 1724 ("Courts are not authdrto review [an] arbitrator's decision on
the merits despite allegations that the decisistsren factual errors or misinterprets the
parties' agreement.").

[50] Hall v. GE Plastic Pac. PTE Ltd., 327 F.3d 3396 (5th Cir.2003); see In re Coastal
Plains, Inc., 179 F.3d 197, 205 (5th Cir.1999) tqmgBrandon v. Interfirst Corp., 858 F.2d
266, 268 (5th Cir.1988)) (describing judicial egiepas "a common law doctrine by which a
party who has assumed one position in his pleadimgsbe estopped from assuming an
inconsistent position"); see also Ahrens v. Peyst Eorp., 205 F.3d 831, 833 (5th
Cir.2000); Ergo Science, Inc. v. Martin, 73 F.3&5998-600 (5th Cir.1996).

[51] United States v. McCaskey, 9 F.3d 368, 378 (Gir.1993).

[52] Hall, 327 F.3d at 396; Ahrens, 205 F.3d at;838astal Plains, 179 F.3d at 206.
[53] Coastal Plains, 179 F.3d at 206.

[54] See note 24.

[55] See Coastal Plains, 179 F.3d at 206 (notiagtthe acceptance prong of judicial estoppel
can be satisfied by a court's acceptance of a'pgotggition "as a preliminary matter").

[56] See Hall, 327 F.3d at 396; Ahrens, 205 F.3838; Coastal Plains, 179 F.3d at 206.

[57] See Hall, 327 F.3d at 396; Coastal Plains, L. 38 at 206; Ahrens, 205 F.3d at 833. The
High Court of Hong Kong Court estopped Pertamioanfasserting application of Indonesian
procedural law for the same reasons. Hong Kongstetat 9-12. The High Court also
emphasized the dilatoriness of Pertamina's argurfféettamina’s position on the [applicable
procedural law] only changed 30 months after tlediminary award was published, 15
months after the Final award (December 2000) andrsmonths after the Swiss Court
dismissed the petition for revision (August 20019."at 11.

[58] 9 U.S.C. 201, Art. V(1)(d).

[59] Article 15.3 of the ESC provided that "thentex of [the ESC] and the Joint Operation
Contract constitute the entire agreement betweepdities hereto." Article 1.2 of the JOC
stated that "[e]ach such Energy Sales Contract Bbain integral part of this contract, and to
the extent the provisions of the Energy Sales @ohtybligate the parties hereto, shall be
deemed incorporated into this contract for all psgs." Pertamina and KBC entered into the
JOC and ESC on the same day. The JOC and the Bf&lre virtually identical arbitration
provisions.

[60] See, e.g., Conn. Gen. Life Ins. Co. v. Sur lAtsur. Co. of Canada, 210 F.3d 771, 774
(7th Cir.2000); Maxum Found., Inc. v. Salus Co8i.7 F.2d 1086, 1087-88 (4th Cir.1987).
Pertamina cites cases decided under the FAA anldwhef different American jurisdictions
for the proposition that courts do not have théarity to order arbitrations without the



parties' approval. See, e.g., Dean Witter Reyndtds,v. Byrd, 470 U.S. 213, 221, 105 S.Ct.
1238, 84 L.Ed.2d 158 (1985) ("The preeminent camoéiCongress in passing the [FAA]
was to enforce private agreements into which pahae entered, and that concern requires
that we rigorously enforce agreements to arbiteten if the result is "piecemeal’
litigation...."); Gov't of the United Kingdom of @at Britain and N. Ireland v. Boeing Co.,
998 F.2d 68, 74 (2d Cir.1993); Protective Life I@®rp. v. Lincoln Nat. Life Ins. Corp., 873
F.2d 281, 282 (11th Cir.1989). These cases dowotve contracts so closely related as to
manifest the parties’ agreement to be joined iitratlon proceedings involving parties and
claims under those integrated contracts.

[61] UNCITRAL Arbitration Rules at Art. 15(1).

[62] See, e.g., China Minmetals Materials Imp. &x@. Co., Ltd. v. Chi Mei Corp., 334 F.3d
274, 282-83 (3d Cir.2003); Glencore Grain Rotterdam. v. Shivnath Rai Harnarain Co.,
284 F.3d 1114, 1120 (9th Cir.2002); Alghanim, 128drat 20; Parsons & Whittemore
Overseas, 508 F.2d at 973; Compagnie des Bawet&uithee v. Hammermills, Inc., 1992
WL 122712, at *5 (D.D.C. May 29, 1992); Am. Conditach. & Equip. Corp. Ltd. v.
Mechanised Constr. of Pakistan, Ltd., 659 F.Su@p, 428 (S.D.N.Y.1987).

[63] 9 U.S.C. 201, Art. V(1)(d).

[64] Pertamina apparently argued to the Tribunal ihdid not name an arbitrator because it
was contesting the legitimacy of the arbitratiod &mther contended that it did not receive
certain correspondence from ICSID regarding KBEuest that the ICSID appoint a second
arbitrator. Pertamina, however, did not make tleggaments before the district court.

[65] 9 U.S.C. 201, Art. V(1)(b).

[66] Iran Aircraft Indus. v. Avco Corp., 980 F.2d1, 145 (2d Cir.1992) (quoting Parsons &
Whittemore Overseas, 508 F.2d at 975).

[67] Slaney v. Int'l Amateur Athletic Fed'n, 2448&.580, 592 (7th Cir.2001); Generica, Ltd.
v. Pharm. Basics, Inc., 125 F.3d 1123, 1130 (7tt1897).

[68] Slaney, 244 F.3d at 592 (quoting Sunshine MjrCo. v. United Steelworkers, 823 F.2d
1289, 1295 (9th Cir.1987)); Generica, 125 F.3d1&01(quoting same).

[69] Iran Aircraft Indus., 980 F.2d at 146 (citatgoomitted).

[70] Matter of Arbitration Between Trans Chem. L#ohd China Nat. Mach. Imp. & EXxp.
Corp., 978 F.Supp. 266, 310 (S.D.Tex.1997), atfcd, F.3d 314 (5th Cir.1998).

[71] See Europcar Italia, 156 F.3d at 315 ("Absetitaordinary circumstances, a confirming
court is not to reconsider the arbitrator's findiriy

[72] Generica, 125 F.3d at 1130 (quoting Hoteleadamlo Beach, La Concha and
Convention Ctr. v. Union De Tronquistas Local 9083 F.2d 34, 39 (1st Cir.1985)); see
Slaney, 244 F.3d at 592 (cautioning that "parties have chosen to remedy their disputes
through arbitration rather than litigation shoutat expect the same procedures they would
find in the judicial arena™).



[73] Generica, 125 F.3d at 1130; Slaney, 244 Ft&92a.
[74] Hoteles Condado Beach, 763 F.2d at 40 (interitations omitted).
[75] 125 F.3d 1123 (7th Cir.1997).

[76] Id. at 1129-31.

[77] Id. at 1131.

[78] Id.

[79] Id.

[80] 120 F.3d 16 (2d Cir.1997).

[81] Id. at 20.

[82] Id. at 21.

[83] Id. at 20.

[84] 763 F.2d 34 (1st Cir.1985).

[85] Id. at 40.

[86] Newark Stereotypers' Union No. 18 v. NewarkrMog Ledger Co., 397 F.2d 594, 599
(3d Cir.1968).

[87] Pertamina acknowledges that it specificallpmned Gelber and McGrath about the
existence of documents regarding FPL's willingriedsance the project. Pertamina states
that the Tribunal had to instruct McGrath to anstherquestion directly, demonstrating that
McGrath was an "evasive" witness. The Tribunal oless McGrath testify and was able to
make the credibility judgment that he either lackadwledge of such documents or was
unwilling to discuss them. Cf. United States v.2zarl18 F.3d 278, 283 (5th Cir.1997)
(noting that a district court is in the best pasitio judge the credibility of witnesses and
refusing to "second-guess"” the lower court's judgnoa the issue).

[88] Cf. Hoteles Condado Beach, 763 F.2d at 40i&ef party's only evidence was ground
for vacating award).

[89] See, e.g., Talman Home Fed. Sav. & Loan AskIh. v. Am. Bankers Ins., 924 F.2d
1347, 1351 (5th Cir.1991) (quoting Republic Na#inR of Dallas v. Nat'l| Bankers Life Ins.
Co., 427 S.W.2d 76, 79 (Tex.Apg.” Dallas 1968, writ ref'd)) (“The cardinal rule of
construction as applied to all contracts is to dagethe intention of the parties as expressed
in the language used in the instrument itsels thie intention and purpose of contracting
parties, as disclosed within the four corners @nitistrument which should control.”).



[90] This subrogation provision undermines Pertasimadditional argument that, in the
alternative, it is entitled to a $75 million offdedm the political risk insurance payout.
Pertamina argues that enforcement of the judgnmengmbination with the insurance
proceeds, will permit KBC double recovery in viadait of the single-satisfaction rule. See
Tompkins v. Cyr, 202 F.3d 770, 785 (5th Cir.2000)e subrogation provision of the
political risk insurance policy, however, requitbat to the extent the insured obtains any
recovery from a judgment against Pertamina, tharetsis obligated to repay the insurer. In
addition, payment by a collateral source doesyptally diminish a judgment debt. See
Global Petrotech, Inc. v. Engelhard Corp., 58 A.88, 202 (5th Cir.1995). There will be no
double recovery, and Pertamina is not entitled ¢cedlit.

[91] See, e.g., UNCITRAL Arbitration Rules at Atf5(2), 29(2) (stating that a party may
request at any stage of the proceeding a hearmgdésentation of evidence and that a
tribunal may reopen hearings at any time upon reigofea party); Jay E. Grenig, Alternative
Dispute Resolution with Forms5.76 (2d ed.1997) (including in a descriptiontod t
customary order of arbitration proceedings the fisisbion of post-hearing briefs"). See also
Lincoln Nat'l Life Ins. Co. v. Payne, 286 F.SupplZi23, 1026 (S.D.lowa 2003); Techcapital
Corp. v. Amoco Corp., 2001 WL 267010, at * 2 (S.DXNMarch 19, 2001); Mays v. Lanier
Worldwide, Inc., 115 F.Supp.2d 1330, 1342 (M.D.2G00); I. Appel Corp. v. Katz, 1999
WL 287370, at * 3 n. 2 (S.D.N.Y. May 6, 1999); WtFoods, Inc. v. W. Conference of
Teamsters Pension Trust Fund, 816 F.Supp. 602(NM07Cal.1993).

[92] KBC sought $512.5 million in lost profits. TAeibunal awarded KBC $150 million in
lost profits. The Tribunal also awarded KBC $11rillion in lost expenditures.

[93] Resolution Trust Corp. v. Sharif-Munir-Davids®ev. Corp., 992 F.2d 1398, 1401 (5th
Cir.1993).

[94] Int'l Shortstop v. Rally's, Inc., 939 F.2d 123267 (5th Cir.1991).
[95] Krim v. BancTexas Group, Inc., 989 F.2d 148842 (5th Cir.1993).

[96] Lummus Global Amazonas S.A. v. Aguaytia EnedgyPeru S.R. Ltda., 256 F.Supp.2d
594, 626 (S.D.Tex.2002) (citations omitted).

[97] See Krim, 989 F.2d at 1442.

[98] See Lummus Global Amazonas, 256 F.Supp.2@@it Besolution Trust Corp., 992 F.2d
at 1401. For the same reasons, the district cadimat err by refusing to permit additional
discovery or host an evidentiary hearing beforengubn Pertamina's Rule 60(b) motion. See
Provident Life and Accident Ins. Co. v. Goel, 273d-984, 999 (5th Cir.2001) (noting that
the only issues on an appeal of a Rule 60(b) matrerthe propriety of the denial of relief
and whether the district court abused its discneitiodenying relief).

[99] 9 U.S.C. 201, Art. V(2)(b).

[100] M & C Corp., 87 F.3d at 851 n. 2 (quoting éactrome, Inc. v. Copal Co., Ltd., 517
F.2d 512, 516 (2d Cir.1975)); see Parsons & WhittenOverseas, 508 F.2d at 974; Slaney,
244 F.3d at 593.



[101] Parsons & Whittemore Overseas, 508 F.2d at 97

[102] Coutinho Caro & Co. U.S.A., Inc. v. Marcusad@iing, Inc., 2000 WL 435566, at *12
(D.Conn. March 14, 2000).

[103] Joseph M. Perillo, Abuse of Rights: A Pervadiegal Concept, 27 Pac. L.J. 37, 47
(Fall 1995).

[104] The abuse of rights doctrine is not evenyfektablished in Louisiana, the American
jurisdiction that has invoked it. See Lloyd v. GgiarGulf Corp., 961 F.2d 1190, 1193 n. 4
(5th Cir.1992).

[105] See Perillo, 27 Pac. L.J. at 47.

[106] Slaney, 244 F.3d at 593.

[107] Karppinen v. Karl Kiefer Mach. Co., 187 F.28, 34 (2d Cir.1951).

[108] Bonar v. Dean Witter Reynolds, Inc., 835 F1A¥8, 1383 (11th Cir.1988).

[109] Id.

[110] See Biotronik Mess-Und Therapiegeraete GmbB8a& v. Medford Med. Instrument
Co., 415 F.Supp. 133, 137-38 (D.N.J.1976).

[111] 415 F.Supp. 133 (D.N.J.1976).
[112] Id. at 137.

[113] Id. at 138.

[114] Id.

[115] 292 F.Supp. 549 (S.D.N.Y.1968).
[116] Id. at 553.

[117] Id.

[118] Id.

[119] Id.

[120] Id.

[121] Cf. Biotronik, 415 F.Supp. at 138; Catz Ancan, 292 F.Supp. at 553; see Goel, 274

F.3d at 999 (noting that the only issues on an a@ppfea Rule 60(b) motion are the propriety
of the denial of relief and whether the districudocabused its discretion in denying relief).



[122] The language, "'the competent authority ef¢buntry ... under the law of which, that
award was made' refers exclusively to procedurdlrent substantive law, and more
precisely, to the regimen or scheme of arbitratpdural law under which the arbitration was
conducted, and not the substantive law ... apphiede case." Int'l Standard Elec. Corp., 745
F.Supp. at 178; see Alghanim, 126 F.3d at 21; M &dZp., 87 F.3d at 848.

[123] 9 U.S.Ca 201, Art. V(1)(e).

[124] See, e.g., Int'l Standard Electric Corp., FASupp. at 177 (quoting Albert Jan van den
Berg, The New York Arbitration Convention of 19580(Kluwer 1981)); Paul Sanders, The
New York Convention on the Recognition and Enforeatrof Foreign Arbitral Awards, 6
Netherlands Int'l L.Rev. 43, 56 (1956).

[125] Hamid G. Gharavi, The International Effectiess of the Annulment of An Arbitral
Award (2002).

[126] "The reality, however, seems to be that thicke V(1)(e) formula enables

enforcement courts to refuse enforcement of andasanulled by the competent court of the
country in which the award was made even if (i)alaard was rendered pursuant to the laws
of a third State and (ii) annulment proceedingsewsnding before the court of the country
under the law of which the award was made." Id.

[127] Alghanim, 126 F.3d at 22 (citing commentdrgitthe country of origin of the award is
the only country with primary jurisdiction).

[128] Supplemental Expert Report of Albert Jan dan Berg, p. 20. Others agree. Professor
Paul Sanders concludes that regardless of any aihhigvrticle V(1)(e) grants primary
jurisdiction to the courts of only a single country

[T]he suspension must have been ordered by orpléecation for suspension must have
been made to a "competent authority of the countwhich, or under the law of which, that
award was made." Here only one competent authigrityeant; either the Court of the
country where the award was made, or the Couttetountry under the law of which the
award was made. These last words were added ossaaRproposal to cover the case that
an award has been made f.i. in Germany under Frerodedural law. In that case the
suspension ... according to the Convention shoale ho be demanded in France and not in
Germany.

Sanders, New York Convention at 56. In his expepbrt for KBC, Professor Allen Scott
Rau emphasized that "there is only one nationatt®ystem that has jurisdiction to consider
an application for annulment of an award.” Schdkr Paulsson submits "the fact is that
setting aside awards under the New York Converdamtake place only in the country in
which the award was made." The Role of Swedish SonrTransnational Commercial
Arbitration, 21 Va. J. Int'l L. 211, 242 (1981).

[129] For example, "having a double test, i.e. tifate place of arbitration and that of the
law governing the arbitration, can give rise tacdépancies." Andreas Bucher and Pierre-
Yves Tschanz, International Arbitration in Switzertl 164 (1988). As one source has
explained:



For instance, the Federal Republic of Germany doeslefine German awards as awards
made in Germany but as awards governed by Germawlerever they are made. As a
result, an award purporting to be made in Switnerlander German arbitration law is
considered as a Swiss award in Switzerland andaerman award in Germany, with the
result that such award could be challenged in botintries. In the reverse situation of an
award made in Germany purportedly under Swissrattoh law, such award is considered as
Swiss in Germany and as German in Switzerland €gine place of arbitration is in
Germany). As a result, such an award cannot béecigad in either country, but can only be
recognized (or denied recognition) under the NewkY@onvention.

Id.
[130] See Alghanim, 126 F.3d at 21; M & C Corp.,R83d at 848.

[131] The district court found that Pertamina "dpeally, repeatedly and unequivocally"”
argued that Swiss arbitration law applied in tHateation. See note 24.

[132] The Hong Kong court enforced the Award after Indonesian court issued its
annulment ruling, stating that "the fact that tbert in Indonesia has now annulled the award

under its own law is also a matter which has neafbn this court's task.” Hong Kong
decision at 12.
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