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ORDER GRANTING DEFENDANTS' MOTIONS FOR SUMMARY JUDNIEENT
MARRA, District Judge.

This Cause is before the Court on the Defendantsiav for Summary Judgment 1361 and
supporting Memorandum of Law, filed September 42@&s to the Second Amended
Complaint (DE 11, 12), and Defendants' Motion farmBnary Judgment and supporting
Memorandum of Law, filed September 4, 2002, asdar€® | of its Counterclaim (DE 13,

14). On September 4, 2002, the Defendants filethee@ent of Undisputed Facts (DE 16).
On September 13, 2002, the Defendants filed an AlegiMemorandum of Law (DE 25) in
support of its Motion for Summary Judgment as ®3econd Amended Complaint and an
Amended Statement of Undisputed Facts (DE 26). Colggr 3, 2002, the Plaintiffs filed a
"Combined” Memorandum in Opposition to Defendallstions for Summary Judgment
("Response”) (DE 36) and Statement of UndisputedtsH&®E 37). On October 18, 2002, the
Defendants filed a Reply ("Reply") to Plaintiffsegponse (DE 48). On the same date, the
Defendants filed a Supplemental Statement of UnidéspFacts (DE 50). On January 3, 2003
and February 25, 2003, the Plaintiffs filed a F8applement and a Second Supplement to
their Statement of Undisputed Facts (DE 57, 726 Matter is now ripe for review.

l. The Pleadings

On July 18, 2003, the Plaintiffs, Nicor InternatiiCorporation ("Nicor") and Consultores
de la Cuenca Del Caribe a/k/a/ Carib Consult ('ICafiled a Second Amended Complaint
("Complaint") against the Defendants, the El PasmGration ("El Paso") or The Coastal
Corporation ("Coastal") (collectively "El Paso/Cta9§. In the Complaint, Nicor and Carib
assert the following claims against El Paso/CoaBlainestication of Judgment (Count I);
Breach of Contract (Count II); Tortious Interferengith Contract and/or Prospective



Advantageous Business Relations (Count Ill); Violaof Florida's Racketeer Influenced
and Corrupt Organization (RICO) Act, Chapter 896riBa Statutes (Count 1V); Outrageous
Conduct Causing Severe Emotional Distress (Counai) Negligence (Count VI).
Plaintiffs allege that subject matter jurisdictisrfounded upon diversity of citizenship.
(Complaint 1 4.)

On August 13, 2003, Coastal filed an Answer andri@anglaim ("Counterclaim”) (DE 6)
against Nicor and Caribe. In the Counterclaim, @dasserts the following claims:
Confirmation of Arbitration Award (Count I); Decktiory Judgment (Count Il); and Breach
of Contract (Count III).

[l. Relevant Facts

The relevant facts, as culled from the affidavitd documentary evidence, for purposes of
the instant Motions, are as follows:

Professional Services Agreement

On January 22, 1993, Coastal and Nicor enteredaiftmfessional Services Agreement
("PSA"). (Defendants' Exhibit 1, PSA at 1-3.) Atralevant times, Coastal was a diversified
energy holding company which provides natural gagices. (PSA at 1.) Coastal was
organized under the laws of Delaware, with its gipal place of business in Texas. (PSA at
1.) At all relevant times, Nicor was a professiot@hsulting company organized under the
laws of the Republic of Panama, with its principkce of business in the Republic of
Panama.[1] (PSA at 1.)

1362 Under the PSA, Nicor agreed to provide praspeconsulting services[2] to Coastal
for possible energy-related projects in the Donani®epublic (PSA at 2.) The PSA contains
the following arbitration provision ("ArbitrationrBvision"):

Any dispute arising in connection with this agreatrghall be finally settled under the Rules
of Conciliation and Arbitration of the Internatidr@hamber of Commerce by a single
arbitrator appointed in accordance with said Rulé® arbitration proceedings shall take
place in the City of Dallas, Texas, U.S.A. and beducted in English.

(PSA 1 6.) The PSA also provides that "[t]he parégree that this contract shall be governed
by the laws of the State of Texas, U.S.A." (PSA)Y 4

Alleged Breach of the Professional Services Agregme

In a letter dated August 9, 1995, Nicor communidateCoastal that Coastal was in breach
of the PSA by pursing energy-related projects enlmminican Republic through Compania
Electrica de Puerto Plata ("CEEP"). (Plaintiffshibit 9, letter dated August 9, 1995.) At all
relevant times, CEEP was a company in which Coasidlan ownership interest. (Plaintiffs’
Exhibit 14, Request for Arbitration at 2.)

Nicor's Assignment of Rights to Carib

On August 18, 1995, Nicor purportedly assignedigists under the PSA to Carib, which was
a fifty-percent share owner of Nicor. (Plaintifisthibit 7, Affidavit of Rafael Martinez  14.)



Proceedings in the Courts of the Dominican Republic

On September 29, 1995, Carib, the assignee of3iAe fed suit in the Dominican Republic
against Coastal and Coastal's subsidiaries Thet&ldamsver Company and CEEP.
(Plaintiffs" Exhibit 2.)

On October 4, 1996, the Dominican court ruled thdid not have jurisdiction to hear and
decide the lawsuit because the parties had agoestbitrate the dispute, pursuant to the
arbitration provision in the PSA. (Plaintiffs’ Ebiti 13.)

On November 27, 1997, the Dominican appellate coapealed"” the lower court's
judgment, based, in part, on its finding that Caldsad "renounced" arbitration. (Plaintiffs'
Exhibit 3.)

On May 28, 1998, the Supreme Court of the DominRapublic dismissed Coastal's appeal.
(Defendant's Exhibit 2 at 8.)

Arbitration Proceedings and Final Award in Coastahvor

On October 4, 1999, Coastal submitted a Requegtriotration before the International
Court of Arbitration ("ICA") of the Internationall@&mber of Commerce ("ICC"), naming as
respondents Nicor and Carib. (Defendants' Exhibit 5

On December 14, 2000, the Arbitrator entered anrdwa Jurisdiction, finding that Coastal
had not waived its right to arbitrate and thatad urisdiction to 1363 hear the parties'
dispute ("Award on Jurisdiction”). (Defendants' ibih2.)

On August 13, 2001, the Arbitrator issued a FinalAd finding in favor of Coastal. The
Arbitrator found that Coastal had not breachedR8@& and that Coastal was entitled to fees
and costs ("Final Arbitration Award"). (Defendarghibit 4.)

Issuance of Sentence in the Dominican Courts iof&id-avor

On September 6, 2001, the Dominican Court of Agpessiued its "sentence" in favor of
Nicor wherein the Court declared that Coastal bredd¢he PSA and is liable for damages
arising out of the breach. (Plaintiffs’ Exhibit Jfidavit of Juan Ferrand at  5.)

Pursuant to the terms of the sentence and the Deemi©ode, Nicor/Carib submitted their
"statement of damages" ("Statement of Damages"ylate, Coastal has not responded to the
Statement of Damages. As a result, Coastal maywaixed their right to object to the
damages presented by Nicor/Carib, which damagad stadhe amount of $57,294,026.
(Plaintiffs' Exhibit 16, Affidavit of Juan Ferrarad § 6-7.)

Post-Sentence Proceedings

On July 17, 2002, El Paso filed a "Request to GExmiquatur to a Foreign Arbitration
Award," in the Dominican Republic court. (Exhibitd Plaintiffs’ First Supplement.)

On November 12, 2002, the Dominican courts denieals@l's petition. (Exhibit 2 to
Plaintiffs’ First Supplement.)



lll. Legal Standard

Summary judgment "shall be rendered if the pleaglidgpositions, answers to
interrogatories, and admissions on file, togethi the affidavits, if any, show that there is
no genuine issue as to any material fact and ligaintoving party is entitled to a judgment as
a matter of law." Fed.R.Civ.P. 56©. The moving pdx¢ars the initial responsibility of
showing the Court, by reference to the record, ttiete are no genuine issues of material fact
that should be decided at rial. Celotex Corp. @réia 477 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). When the non-moving party b#aesurden of proof on an issue, the
moving party may discharge its burden by showirag the materials on file demonstrate that
the party bearing the burden of proof at trial witt be able to meet its burden. Clark v.
Coats & Clark, Inc., 929 F.2d 604, 608 (11th Ci21p

When a moving party has discharged its burdenpémenoving party must "go beyond the
pleadings,"” and, by its own affidavits or by "dejtioss, answers to interrogatories, and
admissions on file," designate specific facts simgwhere is a genuine issue for trial.
Celotex, 477 U.S. at 324, 106 S.Ct. 2548. The naimggparty "must do more than simply
show that there is some metaphysical doubt asstentiterial facts." Matsushita Electric
Industrial Co. v. Zenith Radio Corp., 475 U.S. 5346, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986). A mere "scintilla" of evidence supportitg topposing party's position will not
suffice; there must be a sufficient showing thatjtiry could reasonably find for that party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 2506 S.Ct. 2505, 91 L.Ed.2d 202 (1986);
see also Walker v. Darby, 911 F.2d 1573, 1577 (Clt1990).

When deciding whether summary judgment is approgrtae Court must view 1364 the
evidence and all reasonable factual inferencegfitoen in the light most favorable to the
party opposing the motion. Witter v. Delta Air Lsydnc., 138 F.3d 1366, 1369 (citations and
guotations omitted). The Court must "avoid weightogflicting evidence or making
credibility determinations.” Hilburn v. Murata Eteagnics N. Am., Inc., 181 F.3d 1220, 1225
(11th Cir.1999). Rather, the determination is whethere are any genuine issues of fact
which should properly be resolved by the fact finlbkecause they can be resolved in favor of
either party. Anderson, 477 U.S. at 250, 106 28105.

V. Discussion

A. Dominican Republic Sentence is Not Entitled &cBgnition (Count | of the Second
Amended Complaint)

In Count | of the Second Amended Complaint, Niawd &arib seek domestication of a
foreign "sentence" dated September 6, 2001, isByd¢lde Dominican Republic Court of
Appeals. (Complaint § 13.) The Court's jurisdictaver the claims asserted in the Complaint
is based upon the diversity of citizenship of taetips. (Complaint § 4.)

In an action based upon diversity jurisdictionpart must apply the law of the forum in
determining whether to recognize and enforce adgareountry judgment. Turner Entrn't Co.
v. Degeto Film, 25 F.3d 1512, 1520 n. 12 (11thX®®4) ("[a]ctions to recognize and
enforce foreign judgments in diversity cases ardargmof state law.").[3] Because this
Court's jurisdiction over the claims in the Comptas based on diversity of citizenship, (see



Complaint Y 4), Florida law governs whether thisi@should give effect to the Dominican
Republic sentence.[4]

Florida's version of the Uniform Out-of-Country MeyrJudgments Recognition Act
("Uniform Act") governs the recognition of foreigmdgments. 88§ 55.601-55.607, Fla. Stat.;
Chabert v. Bacquie, 694 So.2d 805, 811 (Fla. 4tih@97). The Uniform Act replaces the
common law principles of comity of recognizing figne judgments, but only to the extent of
any differences between the Act and the commonlidvat 811.[5]

13651. The Requirement of a Specific Sum of Money

The Uniform Act applies to "any foreign judgmenatis final and conclusive and
enforceable where rendered," even though an apfper@from is pending. 8§ 55.603, Fla.
Stat. A foreign judgment means "any judgment araifjn state granting or denying
recovery of a sum of money, other than a judgmentaixes, a fine, or other penalty." 8§
55,602(2), Fla. Stat.

An order that does not award or deny a specific eslimoney is not recognizable under the
Uniform Act. See Bianchi v. Savino Del Bene Intelght Forwarders, Inc., 329 Ill.App.3d
908, 264 Ill. Dec. 379, 770 N.E.2d 684, 696-98 @0Malian judgment not enforceable
under lllinois' version of the uniform act where fladgment did not grant a sum of money);
Farrow Mortgage Services Pty Ltd. v. Singh, No. @3¥171, 1995 WL 809561, at * 4
(Mass.Super.1995) (Australian judgment not enfdsteeander comparable Massachusetts
law to the extent that it awarded undeterminedsjost

In this case, the Dominican Republic sentence daggdember 6, 2001 does not grant
recovery of a "specific sum of money." On that badone, the sentence is not entitled to
recognition as a "foreign judgment” under the UmifAct. 88 55.602, 55.603, Fla. Stat.
Nicor and Carib nevertheless contend that becaosastél did not respond to Carib's
Statement of Damages in the Dominican proceedsegsPlaintiffs’ Exhibit 8, the sentence is
rendered final in the amount of the Statement ahBges. (Plaintiffs' Response at 5.)

An lllinois state court recently had the occasioransider, under a similar set of facts,
whether a foreign judgment that did not contaipectgic sum of money was recognizable
and enforceable under lllinois' version of the @mf Foreign Money-Judgments
Recognition Act ("lllinois’ Uniform Act"). Bianchi264 Ill. Dec. 379, 770 N.E.2d at 687. The
judgment in Bianchi, which stemmed from a wrongé&rmination action, did not contain a
specific sum of money but instead awarded lost wégen the date of termination until the
date of reinstatement, which reinstatement neveuroed. I1d. The plaintiff Bianchi attempted
to cure the uncertainty of the Italian judgmentogsenting the lIllinois court with the
"Intimation of Payment" which, pursuant to Italiarles of procedure, she provided to the
other party during the Italian proceedings as matifon of her computation of damages. Id.
at 697. Bianchi contended that because the othrer g not respond to the Intimation of
Damages, the amount should be considered "indutkfand effect.” I1d. at 698. Relying on
the express terms of lllinois' Uniform Act, howeyvtire Bianchi court refused to rely upon
the Intimation of Damages to cure the deficiencthefjudgment, stating that the Act does
not provide for recognition of foreign judgmentstbe basis of any document other than the
judgment itself. Id. The lllinois court further s&d that Bianchi had failed to plead and prove
any of the following: (1) the legal significance af Intimation of Damages under Italian law;
(i) that her Intimation of Damages met the fornd aontents requirements of an Intimation;



(iif) the method of her calculations in her Intinoat of Damages; or (iv) proof of service of
her Intimation of Damages. Id. For these reasdrescourt granted the defendant's motion to
dismiss, holding that the Italian judgment 1366 wasenforceable in lllinois under Illinois'
Uniform Act. Id.

Returning to the case at bar, this Court, likedtwert in Bianchi, notes that the Uniform Act
does not provide for the recognition of foreigngutent on the basis of any document other
than the judgment itself. However, assuming argaehdt the Uniform Act would permit
consideration of multiple documents, the Court wilhsider whether the Dominican
sentence, when coupled with Nicor's Statement ofd¥ges, constitutes a "judgment.”

The Dominican sentence required the parties togaevith respect to damages under
Articles 523 and 524 of the Dominican Republic C&ode ("Dominican Code"). (Sentence
of the Dominican Republic Court of Appeals (DE $@)ticles 523 and 524 of the
Dominican Code apply "[w]hen in a judgment no daasalgave been established.” (Plaintiffs’
Exhibit 27.) On December 4, 2001, Nicor/Carib suiedi a Statement of Damages. To date,
Coastal has not responded to the Statement of Desnblgcor and Carib argue that Coastal
waived its right to object to the damages presebye@arib, which damages were in the
amount of $57,294,026. (Plaintiffs' Exhibit 16, idfivit of Juan Ferrand at Y 6-7.) Nicor
contends that because Coastal waived its rightjiecoto the Statement of Damages, "the
sentence judgment is final in the amount of théesaent statement.” (Response at 5.) Nicor
relies upon a provision in Article 98, incorporatedreference in Article 524, which
provides: "The plaintiff shall have but eight dagdecome apprised of the documents and
answer; and once this term has elapsed, a sergbatide pronounced in the light of the
documents of the defendant.” Art. 98, Dominican € @mphasis added).

Initially, the Court notes that it is doubtful ththis provision of the Dominican Code even
applies to facts of this case since Nicor/Carib,ghaintiff in the Dominican litigation, is the
party that prepared the documents on damagesh@akefendant Coastal. Therefore, there
are no documents prepared by the defendant uparhywmder Article 98 of the Dominican
Code, a sentence could be pronounced.

Nevertheless, even if the provision applied tataasion where the plaintiff presents
documents to the defendant and the defendantdaitsspond, it is clear that no sentence on
the issue of damages has been pronounced by thea[damcourts. Moreover, none of the
parties has presented to the Court any Dominicged kEuthority which dispenses with the
necessity of "a sentence" where the defendantttalsspond, even if that failure to respond
might waive the defendant's right to object tophentiff's damages. Nicor and Carib proffer
only the affidavit of Dr. Juan Ferrand in suppdrtleeir view of the legal significance of the
Statement of Damages. (Plaintiffs' Exhibit 16, A&vit of Juan Ferrand at f 7.) In his
affidavit, Ferrand states, "in my opinion, and astent with the law of this country, the
defendants have waived their right to object todamages presented by the plaintiff, and
said damages therefore stand in the amount of $8,026.00." (Plaintiffs' Exhibit 16,
Affidavit of Juan Ferrand at  7.) Again, Ferraraffedavit is evidence that under Dominican
law Coastal may have waived its, right to objedhi® damages presented by Nicor and
Carib, but is not evidence under Dominican law thaastal has waived its right to a
pronouncement of a judicial sentence in light & documents of the plaintiffs. Moreover,
pursuant 1367 to Rule 44.1 of the Federal Ruldsvafence, the Court, as a result of its own
research, has not uncovered any Dominican leghbaty which would support Nicor and
Carib's view that the Statement of Damages, inddritdelf, establishes the amount of



damages to which Nicor and Carib are entitledfiggdnclusion, the Court does not find that
Nicor/Carib's Statement of Damages cures the "sdumoney" deficiency of the Dominican
sentence which they seek to domesticate.

In the absence of a final award of a sum of mottey,Court cannot recognize the
Dominican sentence as a "judgment” under the Umifact. For the sake of completeness,
however, the Court will next consider whether thariinican sentence would be entitled to
recognition, if it were a final judgment under teiform Act.

2. Dominican Proceeding was Contrary to Partiese@gent

The Uniform Act provides, in relevant part, "[e]xtes provided in s. 55.605, a foreign
judgment meeting the requirements of s. 55.608mglcsive between the parties to the
extent that it grants or denies recovery of a simaney." 8 55.604, Fla. Stat. (emphasis
added). Pursuant to section 55.605, a foreign juaigmeed not be recognized under the
Uniform Act if, among other reasons, "[t|he proceedn the foreign court was contrary to

an agreement between the parties under which sipai@i in question was to be settled
otherwise than by proceedings in that court.” £65(2)(e), Fla. Stat. This is a permissive, as
opposed to mandatory, ground for nonrecognitioraliéht v. Bacquie, 694 So.2d 805, 814
(Fla. 4th DCA 1997). The party arguing for nonremitign has the burden of proof. Id. at

815.

It is undisputed in this case that the PSA contaibsding Arbitration Provision. Nicor and
Carib argue, however, that Coastal has waivedgkd to arbitrate by participating in the
Dominican litigation. However, the issue of wheterastal waived its right to arbitration
has already been argued and resolved in the dibitnaroceeding. More particularly, the
issue of waiver was considered by the Sole Arlatragarly three years ago when the Sole
Arbitrator issued the Award on Jurisdiction. (Defants' Exhibit 2.) The Sole Arbitrator
expressly stated in the Award on Jurisdiction ttetvas addressing the issue of waiver:

The issue to be decided at this stage of the pdiegeis whether, even though the formal
requirements of validity of the arbitration haveehanet, the arbitration may or may not
proceed to the extent that the parties have walwveid contract-provided right to arbitrate the
dispute.

(Defendants' Exhibit 2, Award on Jurisdiction f(2éhphasis added)). Nicor and Carib had
an opportunity to present arguments and evidentget&ole Arbitrator. (Defendants' Exhibit
6, Counterclaim of Request for Arbitration datedviBimber 1368 3, 1999; Exhibit 7,
Correspondence to the ICA dated November 17, 1898ibit 10, Brief to the Arbitrator
dated May 10, 2000.) Based upon the evidence,dhle/8bitrator concluded that Coastal
"had not waived its right to have disputes undehsagreement [the PSA] resolved pursuant
to its terms." (Defendants' Exhibit 2 at 12.)

Based upon the doctrine of collateral estoppelpNand Carib contend that the Sole
Arbitrator was precluded from reaching the decisarthe issue of waiver because of the
prior inconsistent ruling of the Dominican appedlaburt on the same issue. (Response at
15.) The general requirements for application efdbctrine of issue preclusion or collateral
estoppel are as follows: (1) that the issue ateshkekidentical to the one involved in the prior
litigation; (2) that the issue have been actuatigdted in the prior litigation; and (3) that the
determination of the issue in the prior litigatioave been a critical and necessary part of the
judgment in that earlier action. Steelmet, InacCaribe Towing Corp., 747 F.2d 689, 692



(11th Cir.1984).[7] It is widely recognized thaethnality requirement for issue preclusion is
less stringent than for claim preclusion. Christ®adgett, 223 F.3d 1324, 1339 (11th
Cir.2000). For purposes of issue preclusion, "flnpdgment” means any prior adjudication of
an issue in another action that is determined tsuficiently firm to be accorded conclusive
effect. Id. at 1339 n. 47 (citing Restatement (8d¢o@f Judgments 8§ 13 (1980)). However,
“[w]lhen there is a significant likelihood of unfagss, however, application of the doctrine
constitutes an abuse of discretion." Steelmet,H2d at 692.

In support of their collateral estoppel argumentadland Carib primarily rely upon the
Eleventh Circuit case of Kelly v. Merrill Lynch Ree, Fenner & Smith, Inc., 985 F.2d 1067
(11th Cir.1993). However, Kelly does not addregsédffect of a ruling by a foreign nation on
an arbitration proceeding. Instead, the Kelly caddresses the effect of a prior federal court
judgment on an arbitration proceeding. Neverthelggscourt analyzes the case below.

In Kelly, the Eleventh Circuit considered whethee tistrict court properly resolved the
defense of res judicata rather than leaving theeigsr the arbitrators to resolve. Kelly, 985
F.2d at 1068. The court concluded that the distocirt properly reached the res judicata
issue rather than leaving it for the arbitratods.at 1069. The court reasoned that allowing
the courts to decide the res judicata issue predguiecemeal litigation and protected prior
judgments. Id. at 1069.

In a more recent case, however, the Eleventh Gireaognized the right of arbitrators to first
decide the res judicata effects of prior court jmegts. Weaver v. Florida Power & Light

Co., 172 F.3d 771, 774 (11th Cir.1999). In Weatte,Eleventh Circuit considered the issue
of whether a district court properly enjoined ahitation proceeding when the issues being
arbitrated had already been dismissed or adjudicatthe defendant's favor through a prior
federal court judgment. Weaver, 172 F.3d at 77ZFh& Weaver court held that the district
court abused its discretion by enjoining the aalidn proceeding. Id. The court held 1369
that the defendant had an adequate remedy at ltdvatithe defendant could raise the issues
of the res judicata of the prior judgment and waiMearbitration as affirmative defenses in
the arbitration proceedings. Id. at 774. The coeftised to find that such defenses could not
be raised in an arbitration proceeding, reasorhiagthe federal policy favoring arbitration
ruled out any judicial suspicion of the competentthe arbitrator to decide issues of waiver,
res judicata, and other defenses that challengéhwwha matter should be arbitrated at all. Id.
The court noted that if the arbitrators were tamgnthe defendant's defenses, a district court
could then vacate (or refuse to enforce) the atbitn award. Id. at 775 n. 9. The court
therefore concluded that the arbitration proceedimguld not have been enjoined. Id. at 775.
In reaching this conclusion, the court distingudskige Kelly case. Id. at 775 n. 10. The Court
stated that although in Kelly the court recognitteat under the Federal Arbitration Act a
district court is not completely forbidden from eiming an arbitration proceeding, such an
injunction is not appropriate where the litigans fzen adequate remedy at law. Id.

In deciding that a defendant's ability to raisedbéense of res judicata in an arbitration
proceeding is an adequate remedy at law, the Hlev&@ncuit in Weaver necessarily
recognized that arbitrators are competent to ddabigléssue of res judicata in the first
instance. One district court, commenting on theilathis circuit after Weaver, remarked
that "it appears that the Eleventh Circuit now altjuendorses the right of arbitrators to first
decide the res judicata effects of prior court juegts.” Collins v. D.R. Horton, Inc., 252
F.Supp.2d 936 (D.Ariz.2003) (discussing the Kelig &/eaver cases). Consequently, the
Court rejects the Plaintiffs’ argument that undelKthe law in this circuit is that "a res



judicata defense to [an] arbitrable claim is talleeided by the court.” (Response at 15.)
Instead, the law in this circuit is that a res qada defense is to be raised and decided by the
arbitrator in the first instance; and that onlyhié arbitrator ignores the defense would it then
be appropriate for the court to vacate an arbanaéiward.[8] Notably, although not
addressed yet in this circuit, other courts havd that the res judicata effect of a foreign
judgment is similarly an issue for the arbitratmrésolve. See e.g., South lonian Shipping
Co. Ltd. v. Hugo Neu & Sons Int'l Sales Corp., 34Supp. 323, 324-25 (S.D.N.Y.1982) (res
judicata effect of a prior Greek judgment was auésfor the arbitrator to resolve).

In this case, the record evidence is clear thaSthle Arbitrator did not disregard the
Dominican court's ruling. Indeed, the Sole Arbibrgbremised its finding that Coastal did not
waive arbitration on "all the facts" and "procedwsteps” of the parties. (Award on
Jurisdiction at 9.) Notably, the fact section o #award on Jurisdiction states that "on
November 27, 1997 Court of Appeals of the DominiBapublic ... ruled that the Dominican
courts had jurisdiction due to the fact, inter afrat Claimant and Respondents waived their
rights under the arbitration clause in the PSAW&d on 1370 Jurisdiction at 8.) Thus, the
Sole Arbitrator expressly considered the Dominicaart's ruling on waiver, but decided that
Coastal had not waived its right to arbitrate. Bitlte Sole Arbitrator did not "ignore” the
prior adverse ruling, this Court is not in a pasitio second-guess its decision. Weaver, 172
F.3d at 775 n. 9.

Additionally, the Court finds that even if the Sdlebitrator did ignore the defense,
application of the collateral estoppel doctringhiis case would result in a "significant
likelihood of unfairness." Steelmet, 747 F.2d a2.6Bhe Eleventh Circuit has held that
collateral estoppel should be denied based upowiptes of equity and fairness where, for
example, the burden of proof is allocated diffelsemt the two proceedings. Id. The
Restatement (Second) of Judgments similarly states:

Although an issue is actually litigated and deteexdi by a valid and final judgment, and the
determination is essential to the judgment, redtign of the issue in a subsequent action
between the parties is not precluded in the follgagircumstances: ... (4) The party against
whom preclusion is sought had a significantly heaburden of persuasion with respect to
the issue in the initial action than in the subsequaction; the burden has shifted to his
adversary; or the adversary has a significantlywieedburden than he had in the first action ...
Restatement (Second) of Judgments § 28 (1980).

In this case, in the arbitration proceeding, thie @abitrator expressly stated that, under
federal and applicable state law, Carib and Niayelthe burden of proving Coastal's alleged
waiver of its contractual right to arbitration atét the burden was a "heavy" one. (Award
on Jurisdiction at 7 n. 20 & 21, 11.) In contrdlse Dominican sentence does not indicate
upon which party the Dominican court placed thelkbarof proof with respect to the issue of
waiver. Thus, based upon the record, the Coursfthdt while the issue of waiver was first
litigated before the Dominican court, there is m@ence that the precise issue of whether
Nicor and Carib carried their "heavy burden” ofwing that Coastal had waived its right to
arbitration had ever been previously litigated. éclingly, the Court finds that the doctrine

of issue preclusion or collateral estoppel doesappty to the facts of this case.

In summary, the Court finds that the prior incotesis ruling by the Dominican courts on the
issue of waiver did not preclude the Sole Arbitrdtom reexamining the issue. Finding that



the Sole Arbitrator's decision on the issue of waivas within his authority and not
precluded, the Court next addresses the res jadétict of the Sole Arbitrator's decision.

The Eleventh Circuit has held that an arbitratienision can have res judicata effect as to all
matters embraced in the controversy submittedda@thitrator, just as a judgment by a court
can have res judicata effect. Greenblatt v. Dr&ghham Lambert, Inc., 763 F.2d 1352,
1360 (11th Cir.1985); see Dadeland Station Assesjdttd. v. St. Paul Fire and Marine Ins.
Co., No. 01-8287, 2003 WL 21981974, at * 12 (S.R.FAD03). "When an arbitration
proceeding affords basic elements of adjudicatooggdure, such as an opportunity to
present evidence, the determination of issues erhitration proceeding should generally be
treated as conclusive in subsequent proceedingis13r1 as determinations of a court would
be treated.” Greenblatt, 763 F.2d at 1360; Restte(®econd) of Judgments § 84(3) and
comment c (1982).

In this case, the Court finds that the arbitrapooceeding afforded the parties the basic
elements of an adjudicatory procedure. Althoughptfeeeeding was conducted through the
mails, Nicor and Carib have not shown how that edoce hindered their ability to present
evidence or argue their position. The Court theeefmds that the Sole Arbitrator's
resolution of the issue of waiver precludes thisn€&om resurrecting it.

Based upon the foregoing, the Court finds thatddd”Coastal has met its burden of proving
that the proceeding in the Dominican courts wagreoynto the binding Arbitration Provision
in the parties' PSA, which, as determined by thHe Bdbitrator in the arbitration proceeding,
was not waived. Pursuant to the Uniform Act, therefthe "judgment” issued by the
Dominican court need not be recognized by this Cour

In light of the strong federal policy in favor affercing agreements to arbitrate disputes, this
Court refuses, under 8§ 55.605(2)(e) of the Flo8t&tutes, to recognize, enforce, or give res
judicata effect to the Dominican "judgment.” Therllnican "judgment” was contrary to the
agreement between the parties as to the wheradpete was to be resolved. Consequently,
El Paso/Coastal is entitled to summary judgmenb &ount 1.

B. Confirmation of Arbitration Award

Coastal seeks confirmation of the Final Arbitratlomard which was in its favor in Count |
of its Counterclaim. The first issue before the @@iwhich law applies to the Court's
determination of whether to confirm the Final Arbtton Award.

The New York Convention is codified at chapter widhe Federal Arbitration Act ("FAA").
9 U.S.C. 88 201-208. The New York Convention onRleeognition and Enforcement of
Foreign Arbitral Awards ("New York Convention") dpgs to "all arbitral award[s] arising
out of a legal relationship, whether contractuahot, which is considered commercial ...
[except that] a relationship which is entirely beem citizens of the United States shall be
deemed not to fall under the Convention ...." 9.0.8 202. Thus, "an arbitral award made
in the United States, under American law, falldwmtthe purview of the New York
Convention — and is thus governed by Chapter A@HRAA — when [at least] one of the
parties to the arbitration is domiciled or hasitsicipal place of business outside of the
United States.” Industrial Risk Insurers v. M. ABuUtehoffnungshutte, 141 F.3d 1434, 1440-
41 (11th Cir.1998).



The Inter-American Convention on International Coencial Arbitration ("Inter-American
Convention") is codified at chapter 3 of the FAAU®.C. 88 301-307. In a case where a
majority of the parties to an arbitration agreenaetcitizens of a nation or nations that have
ratified the Inter-American Convention, the Intem@rican Convention shall apply and
trumps the New York Convention, 9 U.S.C. § 305.

In this case, the only parties to the PSA, i.eoNand Coastal, are citizens of Panama and
the United States, respectively. (PSA at 1.) Bahdfna and the United States have ratified
the Inter-American Convention. Accordingly, thedrAmerican Convention applies.

1372 The Inter-American Convention provides thatrHjitral decisions or awards made in
the territory of a foreign State shall, on the badireciprocity, be recognized and enforced
under this chapter only if that State has ratibe@dcceded to the Inter-American
Convention.".[9] 9 U.S.C. 8§ 304 (emphasis addetlg hter-American Convention's
reference to "a territory of a foreign State" ird#s the United States, such that awards
rendered in the United States are not excluded fhentourt's jurisdiction. Productos
Mercantiles E Industriales, S.A. v. Faberge USAFZ&1 41, 44 (2d Cir.1994).

Under this provision of the Inter-American Conventithe Court must determine whether
the Final Arbitration Award was made in a natioattis a signatory to the Inter-American
Convention. The ICC Rules of Arbitration, which th&rties agreed would govern their
arbitration proceeding, see PSA at 2, provide ftite Award shall be deemed to be made at
the place of the arbitration and on the date stitexkin.” (Defendants' Exhibit 24, ICC Rules
of Arbitration, Article 25.) Here, the Final Arb#tion Award provides that the location of the
arbitration was Dallas, Texas. (Defendants' ExibEinal Arbitration Award at 28.) That
provision is in accordance with the parties' PSAicl provides that the arbitration shall take
place in Dallas, Texas. (Defendants' Exhibit 1, RS2&.) Accordingly, the Court therefore
holds that the Final Arbitration Award was madé¢ha United States, which is a signatory to
the Inter-American Convention.

In so holding, the Court notes that the fact thatlhternational Court of Arbitration is

located in France, where several initial deterniimest were made and where documents were
transmitted to and from, is insufficient to reblug presumption that the Final Arbitration
Award was made in the United States. The Finaltfabon Award was rendered by the Sole
Arbitrator, not the International Court of Arbitian. (Defendants' Exhibit 24, ICC Rules of
Arbitration, Article 27.)[10]

In summary, the Court holds that the Final ArbibmtAward was made in the United States,
which is a signatory to the Inter-American ConventiBecause the Final Arbitration Award
was made in a nation that is a signatory of thertAimerican Convention, the Final
Arbitration Award is entitled to be recognized ardorced, unless an appropriate exception
for non-recognition applies, 9 U.S.C. § 304. Then€aext turns to the issue of whether an
appropriate exception for nonrecognition applies.

The Inter-American Convention incorporates by refiee the grounds for non-recognition
set forth in the New York Convention. 9 U.S.C. 3hcorporating by reference sections
202, 203, 204, 205, and 207 of the FAA). The NewkY@onvention provides that upon
application for an order confirming an arbitratemward, "the court shall confirm the award
unless it finds one of the grounds for refusal efedral of recognition or enforcement 1373
of the award specified in the said Convention.”.8.GQ. § 207 (emphasis added). The New



York Convention contains seven grounds for nongagmn. New York Convention, Art. V.
These grounds are the exclusive defenses agaiiostement of a foreign arbitral award.
Industrial Risk Insurers v. M.A.N. Gutehoffnungsieutl41 F.3d 1434, 1445-46 (11th
Cir.1998).

Under Article V, recognition and enforcement mayékised if the party resisting the award
presents to the court proof that one of the follaywyrounds for non-recognition applies:

(a) The patrties to the arbitration agreement wander the law applicable to them, under
some incapacity, or the said agreement is not walder the law to which the parties have
subjected it or, failing any indication thereondanthe law of the country where the award
was made;

(b) The party against whom the award is invoked m@sgiven proper notice of the
appointment of the arbitrator or of the arbitratmoceedings or was otherwise unable to
present his case;

(c) The award deals with a difference not contemapldy or not falling within the terms of
the submission to arbitration, or it contains diecis on matters beyond the scope of the
submission to arbitration, provided that, if theidens on matters submitted to arbitration
can be separated from those not so submittedpénaof the award which contains decisions
on matters submitted to arbitration may be recagshend enforced;

(d) The composition of the arbitral authority oe trbitral procedure was not in accordance
with the agreement of the parties, or, failing sagheement, was not in accordance with the
law of the country where the arbitration took ptace

(e) The award has not yet become binding on thigegaor has been set aside or suspended
by a competent authority of the country in whichuoder the law of which, that award was
made.

New York Convention, Art. V(1).

Recognition may also be refused if the court fitidg either of the following two additional
grounds for non-recognition is met:

(a) The subject matter of the difference is notatdg of settlement by arbitration under the
law of the country where the enforcement is sought;

(b) The recognition or enforcement of the award dae contrary to the public policy of the
country where the recognition or enforcement isgghbu

New York Convention, Art. V(2).

In this case, Nicor and Carib do not clearly idgnarhich, if any, of the foregoing grounds
for non-recognition specified in the Convention lgdp this case, but instead argue that the
Final Arbitration Award should not be recognized tiwe following reasons: (i) Coastal
waived its right to arbitrate, and (ii) the awardlates public policy and is unfair because (1)
all necessary parties were not present, (2) théatibn was paid solely by Coastal, (3) the
proceeding did not take place in Texas, and (4 athédrator was biased. (Response at 26-
38.) The Court will address each of these argunterdgtermine whether one or more of
them fall within any of grounds for non-recognitispecified in the New York Convention.

Nicor and Carib first argue that the Final Arbitoat Award should not be 1374 recognized
because Coastal waived its right to arbitrate. \&fails not one of the enumerated grounds for
non-recognition under the New York Convention.[Thls, as a matter of law, Nicor and
Carib's argument based upon waiver is unavailimpsorcio Rive, S.A. v. Briggs, Inc., 134



F.Supp.2d 789, 795 (E.D.La.2001). Moreover, asudised above, the Sole Arbitrator's
resolution of the issue of waiver precludes thisn€&om resurrecting it. (See discussion in
IV.A. above.)

Nicor and Carib also argue that the Final ArbitmtAward violates public policy and is

unfair because (1) all necessary parties were nesept, (2) the arbitration was paid solely by
Coastal, (3) the proceeding did not take placeexat, and (4) the arbitrator was biased.
These arguments directly or indirectly relate ® @nbitral procedure. (Response at 26-38.)
Under Article V(1)(d) of the New York Conventiome Court need not recognize the Final
Arbitration Award if Nicor proves that the compaait of the arbitral authority or the arbitral
procedure was not in accordance with the partggg'eanent or the law of the country where
the arbitration took place, i.e. United States Ib&w York Convention, Art. V(1)(d). The
Court takes each of these four arguments in turn.

First, Nicor and Carib contend that the arbitrafpmaceeding was unfair because two parties
were lacking: CEEP, the company through which Gdgsirsued energy-related projects in
the Dominican Republic; and "CDE," the Dominicaat&tmonopoly corporation and a
voluntary intervenor in the Dominican litigatiolR€sponse at 35.) The Court rejects this
argument. The arbitration proceeding involved ckamsing out the PSA entered into by and
between Coastal and Nicor. (Final Arbitration Awata.) Neither CEEP or CDE were
parties to the PSA. After consideration of the gdiegs, the evidence, and argument of
counsel, the Sole Arbitrator concluded that Coadithhot breach the PSA as a result of its
negotiations with CEEP. The presence of CEEP and @Bre not necessary to the Sole
Arbitrator's determination. The fact that CEEP @RE were parties to the Dominican
litigation does not render them necessary to thération proceeding.

Second, Nicor and Carib contend that the arbitngbimceeding was unfair because the
proceeding was paid solely by Coastal. Nicor andoGail to indicate how Coastal's
payment of the arbitration proceeding renders tbhegeding unfair. There is no evidence, for
example, that Coastal's payment for the arbitrghimteeding caused the Sole Arbitrator to
show favor toward Coastal. The Court thereforectsjthis argument as well.

Third, Nicor and Carib assert that the arbitrapooceeding was unfair because the
proceeding did not take place in Texas, pursuatiidgarties' PSA. However, as discussed
above, the Final Arbitration Award itself stateattthe location of the arbitration was Dallas,
Texas, see Defendants' Exhibit 4, Final Arbitraomard at 28, and Nicor and Carib have
not submitted sufficient evidence to the Courtdise an issue of fact regarding this question.

Fourth, Nicor and Carib contend that the Sole Aalar was biased because he 1375 has
represented energy corporations in the past. NindrCarib also challenge the nationality of
the Sole Arbitrator. However, Nicor and Carib da pavide any evidence to show that the
Sole Arbitrator's past representation of energpa@tions influenced his decision-making
process or his findings and conclusions. SimilaMigor and Carib do not present any
evidence that the nationality of the Sole Arbitratmeing from Mexico, violates Article 9.5 of
the ICC Rules, which requires the Sole Arbitratobé of a nationality other than those of the
parties. Thus, the Court rejects each of Nicor@adb's express arguments for non-
recognition of the Final Arbitration Award.

The Court notes that Nicor and Carib seem to suggesfootnote that the Final Arbitration
Award should not be recognized because the Donrirdoarts have refused to recognize the



Award. (Response at 27 n. 27.) Under Article V(Liethe New York Convention, the court
need not recognize the Final Arbitration Awardié tAward has been set aside or suspended
by a competent authority of the country in whichuoder the law of which, that award was
made. New York Convention, Art. V(1)(e). Because Enal Arbitration Award was not
made in, or under the laws of, the Dominican Reiputile Dominican courts' refusal to
recognize the Final Arbitration Award does not dy@pground for non-recognition under
the New York Convention. The case of Baker Marite: k. Chevron Ltd., 191 F.3d 194,
196-98 (2d Cir.1999), cited by Nicor, is thereforapposite. Morever, a decision by this
Court to recognize the decision of the Dominicaartowould violate clear United States
public policy which favors arbitration. In Re Artation Between Chromalloy Aeroservices
v. Arab Republic of Egypt, 939 F.Supp. 907, 91304.C. 1996)

In summary, this Court finds that Nicor and Cardvé failed to present record evidence
which raises a question of fact regarding the appliity of any ground for non-recognition
of the Final Arbitration Award. Pursuant to the N¥ark Convention, incorporated by
reference in the Inter-American Convention, seeS.0. § 302 (incorporating by reference
section 207 of the FAA), and because the Courhba$ound that any of the grounds for
refusal or denial of recognition or enforcementha Final Arbitration Award apply, the
Court must confirm the Final Arbitration Award. Aardingly, Coastal is entitled to summary
judgment in its favor as to Count | of the Counigr.[12]

C. The Remaining Claims in the Second Amended Caimip{Counts [l—VI)
1. Count Il is Barred As a Result of the Res Judi€Hfect of Arbitration

In Count Il of the Second Amended Complaint, Niand Carib allege that Coastal breached
the PSA. (Complaint at 3-4.)

However, the issue of whether Coastal breache®8#was already heard and decided by
the Sole Arbitrator. (Defendants' Exhibit 4.) Besathe arbitration proceeding was in
compliance with the terms of the parties' agreeraadtafforded the parties an appropriate
adjudicatory 1376 procedure, the Court finds that$ole Arbitrator's determination of the
breach of contract claim is conclusive and entitteces judicata effect. Greenblatt, 763 F.2d
at 1360; Restatement (Second) of Judgments § &a(Bromment ¢ (1982). (See discussion
at IV.A.2.)[13] El Paso/Coastal is therefore ertitko summary judgment as to Count Il of
the Second Amended Complaint.

2. Count lll Fails as a Matter of law

In Count Il of the Second Amended Complaint, Niaad Carib assert a claim for tortious
interference with contract and/or prospective atageous business relations against Coastal
or El Paso. (Complaint at 4-8.) Nicor and Caribgasi that Coastal interfered with the PSA
entered into between Coastal and Nicor by ententaga relationship with one of Nicor's
competitors. (Complaint I 5.) Plaintiffs also carte¢hat Coastal interfered with the
enforcement of a Dominican sentence by inducirtgrd party, the Overseas Private
Investment Corporation ("OPIC"), to threaten theditent of the Dominican Republic that
OPIC would withhold United States financial suppbthe Dominican courts enforced the
sentence. (Complaint 4-8; Response at 42.)



The Court first considers Plaintiffs' claim of iference with the PSA. It is clear under
Florida or Texas law[14] that a claim for tortiaungserference does not exist against a party to
the contract or business relationship. Cox v. C&¥rimodal, Inc., 732 So.2d 1092, 1099
(Fla. 1st DCA 1999); Holloway v. Skinner, 898 S.\/.293, 795 (Tex.1995).

In this case, Nicor and Carib assert a claim ariierence with the PSA against Coastal, a
party to that agreement. As a party to the agregnmastal and its alleged successor cannot
be held liable for tortious interference as a nmmaifdaw. Accordingly, Nicor and Carib's

claim based upon interference with the PSA fails.

Nicor and Carib also claim, in Count I, that Ctasnterfered with the Dominican sentence.
However, this Court has uncovered no legal authéwit the proposition that Florida,
Washington D.C., or Texas[15] recognizes a causetdn for 1377 tortious interference
with a judgment or that under the applicable dtatea judgment qualifies as a contract or
business relationship for purposes of a tortioterfarence with contract and/or business
relations claim. In the absence of any such legtdaity, this Court declines to recognize
such a cause of action.

Accordingly, El Paso/Coastal is therefore entitedummary judgment as to Count Il of the
Second Amended Complaint.

3. Count IV Fails as a Matter of Law

In Count IV of the Second Amended Complaint, Niand Carib claim that Coastal has
engaged in racketeering activity, in violation ¢drtda’'s Racketeer Influenced and Corrupt
Organizations Act ("RICQO"), Fla. Stat. § 895.05e¢].[16] Nicor and Carib have presented
evidence that Coastal exerted pressure on OPICit® avletter, dated March 11, 2002, to the
President of the Dominican Republic in which OPt@&atened to withhold United States
financial support if the Dominican courts did noilor or enforce the arbitration provision in
the parties' agreement. (Plaintiffs’ Exhibit 6.pdfi and Carib claim that the OPIC letter has
caused the Dominican courts to refuse to enfore®tbminican sentence.

However, Florida's RICO Act requires the plaintdfprove a pattern of racketeering activity.
Wright v. Sheppard, 919 F.2d 665, 673 (11th Cir@)98nding plaintiff failed to establish
liability under federal or state RICO because giiiastablished only single incident of
battery and false imprisonment). Section 895.08¢fnes "pattern of racketeering” activity
to mean: "engaging in at least two incidents okedeering conduct that have the same or
similar intents, results, accomplices, victimsprathods of commission or that otherwise are
interrelated by distinguishing characteristics anglnot isolated incidents ...." § 895.02(4),
Fla. Stat.

Here, Nicor and Carib have presented evidence lgfare instance of possible racketeering
activity; Coastal's exertion of pressure on OPI@tibe a threatening letter to the President
of the Dominican Republic. (Plaintiffs' Exhibit @ased upon the record evidence, therefore,
they cannot prevail on their RICO count.

Additionally, even if Nicor and Carib could provepattern of racketeering activity, they have
not presented any evidence of a causal connectivelen the OPIC letter and the
Dominican courts' alleged refusal to enforce thenibxican sentence. Instead, Nicor and
Carib have presented only the testimony of varit®i&3 lawyers in the Dominican Republic



who opine that the OPIC letter was improper. Inaghsence of any evidence linking the
alleged racketeering acts to any harm suffereddms@il, the Court finds that Nicor and
Carib cannot maintain their RICO claim. O'MalleySt. Thomas University, Inc., 599 So.2d
999, 999 (Fla. 3d DCA 1992) (requiring direct inj@s a result of predicate acts).

For these reasons, El Paso/Coastal is therefoittedrib summary judgment as to Count IV
of the Second Amended Complaint.

4. Count v. Fails as a Matter of Law

In Count V of the Second Amended Complaint, Niawd &arib allege that Coastal engaged
in outrageous conduct that has caused Nicor anith €avere emotional distress. This claim
is fatally flowed because a corporation is incapaiflsuffering any emotional distress.
Accordingly, El Paso/Coastal is therefore entitedummary judgment as to Count V of the
Second Amended Complaint.

5. Count VI Fails as a Matter of Law

In Count VI of the Second Amended Complaint, Niand Carib allege that Coastal
breached its duty to utilize the Dominican couatsdasolve the parties' controversy and its
duty not to influence the Dominican courts. NicadaCarib have failed to present any
evidence that Coastal had a duty to utilize the Daran courts to resolve the controversy
between the parties. Indeed, any such duty fliekerface of the parties’ binding Arbitration
Provision. Moreover, as discussed supra, Nicor@ewib have not provided any evidence of
a causal connection between Coastal's conduciidimg) the OPIC letter, and any injury
allegedly suffered by Nicor. Accordingly, Nicor a@arib's claim for negligence also fails as
a matter of law. Therefore, El Paso/Coastal igledtto summary judgment as to Count VI
of the Second Amended Complaint.

In brief summary, Nicor and Carib have failed teyail on Counts I, IlI, IV, V, and VI of

the Second Amended Complaint. In addition, as dised supra, Nicor and Carib have failed
to prevail on Count | of the Second Amended Conmmplaiiccordingly, El Paso/Coastal is
entitled to summary judgment as to each of themdan the Second Amended Complaint.

V. Conclusion

For the foregoing reasons, it is ORDERED AND ADJUEIGthat the Defendant's Motion
for Summary Judgment, filed September 4, 20029 éiset Second Amended Complaint (DE
11) is GRANTED, and Defendant's Motion for Summamggment, filed September 4, 2002,
as to Count | of the Counterclaim (DE 13) is GRANDIH he Defendant/Counter-Plaintiff is
entitled to summary judgment as to all of the caimthe Amended Complaint and Count |
of the Counterclaim.

[1] The other two parties in this action are Camitdl EI Paso. Carib is a corporation
organized under the laws of the Dominican Repullarib is the alleged assignee of Nicor's
rights under the PSA, and a fiftypercent share owhelicor. (Affidavit of Rafael Martinez.)
El Paso is an entity related to Coastal. Coastafjetewith El Paso in January 2001.

[2] The Court does not address the issue of whetigeservices were intended to be
exclusive or non-exclusive.



[3] The Restatement of the Law (Second) providghie Supreme Court of the United

States has never passed upon the question of whetlezal or State law governs the
recognition of foreign nation judgments. The cosssnamong the State courts and lower
federal courts is that, apart from federal questiases, such recognition is governed by State
law and that the federal courts will apply the lafthe State in which they sit." Restatement
(Second) of Conflicts § 98 cmt. C (Supp.1988).

[4] The parties' choice of law provision in the PAMvides that "this contract shall be
governed by the laws of the State of Texas, U.§RSA at 2.) The issue of whether to
recognize a foreign judgment, however, is not aenabncerning the contract. The Court
notes that even if Texas law applied, the Coultisate resolution of this matter would not
be different under Texas law since both Texas dodda follow the Uniform Out-of-
Country Money-Judgments Recognition Act.

[5] Common law principles of comity include (1) wther the judgment was rendered via
fraud; (2) whether the judgment was rendered bynapetent court utilizing proceedings
consistent with civilized jurisprudence; and (3)etlrer the foreign judgment is prejudicial,
in the sense of violating American public policychese it is repugnant to fundamental
principles of what it decent and just. Turner Ent@o. v. Degeto Film, 25 F.3d 1512, 1519
(11th Cir.1994) (citing Hilton v. Guyot, 159 U.S13, 16 S.Ct. 139, 40 L.Ed. 95 (1895)).

[6] "The court, in determining foreign law, may cwher any relevant material or sources,
including testimony whether or not submitted byaaty or admissible under the Federal
Rules of Evidence." Fed.R.Civ.P. 44.1. The Coutésdhat although foreign law need not be
proved in an evidentiary sense (as was the caBmirthi), see Forzley v. AVCO Corp.

Elecs. Div., 826 F.2d 974, 979 n. 7 (11th Cir.198tHe court is free to insist on a complete
presentation [of the issue concerning foreign laywtounsel.” Advisory Committee Notes to
Rule 44.1.

[7] Neither party has argued that the Court sheuolasider the preclusive effect of the
Dominican ruling under Dominican, as opposed t@fal] collateral estoppel principles. The
Court notes that the applicable state law on caltdtestoppel is closely aligned with federal
law.

[8] To the extent that the other cases relied uppthe Plaintiffs stand for a contrary holding
they are not persuasive. Miller Brewing Co. v. Rtfarth Distr. Co., 781 F.2d 494 (5th
Cir.1986), Aircraft Braking Sys. Corp. v. Local 836t'| Union, United Auto., Aerospace
and Agric. Implement Workers, 97 F.3d 155, 161 Bth1996), and John Hancock Mutual
Life Ins. Co. v. Olick, 151 F.3d 132 (3d Cir.1998).

[9] Panama and United States are both signatariteetinter-American Convention. Mexico,
where the Sole Arbitrator resides, is also a smwyab the Inter-American Convention.

[10] If the Court were inclined to find that then&l Arbitration Award was made in any
country other than the United States it would ledimed to find that the award was made in
Mexico, where the documents and evidence were lacttansidered by the Sole Arbitrator
and where the Final Arbitration Award may have bgigned. Mexico is also a signatory of
the Inter-American Convention.



[11] Additionally, the Court does not find that tissue of waiver is a matter touching upon
the validity of the agreement, a matter of pubttiqy, or any other matter which would
allow this Court to refuse to recognize the Findbifkation Award.

[12] Because E1 Paso/Coastal has not sought sumutigment as to the other claims in the
Counterclaim, the Court does not consider thosensla

[13] The Court notes that none of the parties retpeea hearing before the Sole Arbitrator on
the issue of whether Coastal breached the PSAe(ldants' Exhibit 4, Final Award at 8.)

[14] Under Florida's choice of law principles, state having the most significant
relationship to the occurrence and the partiesdsstate whose law is to be applied. Bishop v.
Florida Specialty Paint Co., 389 So.2d 999, 1004.{P80). In this case, the only state to
have any relationship to the facts underlying tlagcthat Coastal interfered with the PSA
and the parties is the state of Texas where a pathe PSA, i.e. Coastal, had its principal
place of business in Texas and from where Coasigllmave negotiated the alleged
relationship with Nicor's competitor. (PSA at 19rkhis reason, the Court applies Texas tort
law. Additionally, because the parties argue Fltalv in their briefs, the Court also cites
Florida law.

[15] Under Florida's choice of law principles, state having the most significant
relationship to the occurrence and the partiesdsstate whose law is to be applied. Bishop v.
Florida Specialty Paint Co., 389 So.2d 999, 1004.{P80). In this case, only Texas and
Washington D.C. have any relationship to the faciderlying the claim that Coastal
interfered with the sentence and the parties, lésnfs: (i) Texas, where a party to the
sentence, i.e. Coastal, had its principal pladeusfness and from where Coastal may have
allegedly induced OPIC to write the letter in qu@mstand (i) Washington D.C., where the
offending letter was likely written. For this reasohe Court considers the tort law of
Washington D.C. and Texas. Additionally, becausepidwties argue Florida law in their
briefs, the Court also cites Florida law.

[16] Plaintiffs bring their RICO claim upon Floridatutory law. However, under Florida's
choice of law principles, the state having the nsagtificant relationship to the occurrence
and the parties is the state whose law is to beespBishop v. Florida Specialty Paint Co.,
389 So.2d 999, 1001 (Fla.1980). In this case, Wiggbin D.C. and Texas have a relationship
to the facts underlying the RICO claim and theipartSee the preceding footnote. Florida,
however, does not appear to have any relationshipet occurrence or the parties. Under
Florida's choice of law principles, therefore, karlaw would not apply in this case and
Plaintiffs' RICO claim in Count IV fails as a mattef law. Nevertheless, the Court will
consider Plaintiffs' RICO claim as alleged on sabsve grounds. The Court notes that the
substantive reasons for which Plaintiffs’ Florid&€R claim fails are equally applicable to
RICO claims brought under the law of any state ihignény nexus to this case.
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