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LYNCH, Circuit Judge.

In 1993, there was a tragic construction accidansed by a collapsing mast climber —
mechanized scaffolding equipment with a mobile walgtform that can hydraulically
ascend a mast — leaving one man dead and anottiea wie of pain and paralysis. The
families were paid approximately $8 million; the mey came from Restoration Preservation
Machinery, Inc. ("RPM") and Dunlop Equipment Caow¢.l ("Dunlop"”). These two
companies, the plaintiffs-appellees here, then lsoingtwo 1996 state court actions to
recover the money on theories of indemnificatiocantribution from five other companies,
defendants-appellants here, in the complicatechabfasale of the defective mast climber:
Grove Europe, Ltd., Grove Worldwide Co., Inc., Bim&kylift ("Bronto"), BET, PLC, and
PTP, Ltd. Two additional defendants were added®02 Federal Signal Corp. ("Federal
USA") and its subsidiary Federal Signal Corp. (&) Oy Ab ("Federal Finland").
Asserting in 2000 that these claims had to beratied, the defendants removed the case to
federal court and sought to compel arbitration pans to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 9 U.S8Q05 (2000). The district court
remanded and then denied the motion to compelkatibih as moot. We affirm.



On September 2, 1993, Charles MacGlashing and anbtitk mason, James Proctor, both
employees of RPM, were working on a renovationgmoat the Longwood Towers complex
in Brookline, Massachusetts. MacGlashing and Pragéwe removing stone from the parapet
of one of the towers when the mast climber theyewsing collapsed. Both men fell eight
stories to the ground. Proctor died; MacGlashingigead, but suffered serious injuries
including broken bones, internal and neurologi@hége, a ruptured aorta and bladder, a
perforated colon, and lung damage. MacGlashingheapitalized for six months after the
accident, and left partially paralyzed and in canspain.

MacGlashing and his wife filed suit against Duniopederal court. Dunlop filed a third-

party complaint against RPM, seeking indemnificaprsuant to their lease agreement. The
court granted summary judgment to the MacGlashamgsDunlop on Dunlop's third-party
indemnification claim. As a result of a combinettlsenent with Dunlop and a verdict

against RPM, the MacGlashings collected approxim&®.7 million dollars from Dunlop

and RPM. RPM appealed the summary judgment rutingit was affirmed. MacGlashing v.
Dunlop Equip. Co., 89 F.3d 932, 941 (1st Cir.1996).

MacGlashing's ex-wife also filed suit against Dymlon behalf of MacGlashing's 57 minor
children, in state court. Proctor's family filedtsagainst Dunlop in state court as well. In
both of the state court actions, Dunlop also edténgd-party indemnification complaints
against RPM. In each, summary judgment was enterBdnlop's favor on the indemnity
claims against RPM. In the MacGlashing state actibecGlashing's children and Dunlop
received a judgment of $145,000 against RPM. IrPtleetor state action, Dunlop and
Proctor's heirs received a judgment of $2 milligaiast RPM. In total, RPM paid over $7
million dollars. Dunlop paid approximately $1 milii. Dunlop and RPM now seek
indemnification or contribution from other compasiia the chain of sale of the defective
mast climber.

This chain dates back to 1993, when Bronto soldmalrer of new aerial lifts to a joint
venture comprised of BET and PTP. As part of thelpase price, Bronto took in trade sixty
used mast climbers from BET and PTP. At the same,tGrove Europe also sold aerial lifts
to BET and PTP, receiving in trade sixty-two useabktrclimbers. (The mast climbers were
manufactured by still another company, Access Eegging.) Grove Europe and Bronto then
sold the used mast climbers to Dunlop. That salk ptace on August 2, 1993. The bill of
sale, which was signed by Bronto, Grove Europelumlop, contains an arbitration clause:

The construction, validity and performance of aagtcact shall be governed by the laws of
England (including English conflict of laws) and disputes which arise out of or in
connection with any contract shall be settled tjteation in England in accordance with
provisions of the Arbitration Acts for the time hgiin force.

Dunlop took delivery of the mast climbers from B&id PTP depots. It then leased four
mast climbers to RPM on July 7, 1993. The accideoit place two months later.

Following the judgments in suits brought by the ifaaa of MacGlashing and Proctor,
Dunlop and Restoration sought recovery from BroGmve Europe, Grove Worldwide,
BET, and PTP. Grove Worldwide is a U.S. comparsyretation to Grove Europe, a British
company, is not specified in the record. In AudL&26, Dunlop filed suit in Suffolk Superior
Court against Bronto, Grove Europe, BET, and PTH fbllowing month, RPM filed a



similar suit in Middlesex Superior Court againsb@ Europe, Grove Worldwide, and
Bronto, for indemnification and contribution, araddr amended the complaint to include
negligence, negligent failure to warn, and bredoarranties. Grove Europe and Bronto
responded by filing motions to dismiss for lackpefsonal jurisdiction. Grove Worldwide
answered the complaint in June 1997 and assertedeasf its affirmative defenses that the
parties were bound to submit the matter to arlanaBut it did not move to compel
arbitration. RPM subsequently amended its claimdd BET and PTP as defendants. BET
and PTP filed motions to dismiss for lack of perdquarisdiction. None of the motions to
dismiss were granted. These two state court s@te witimately consolidated in July 2000.

The parties engaged in discovery from 1997 thrda2@0. Five people were deposed,
including two depositions in London. RPM and Dunézhanged requests for production of
documents and interrogatories with defendants dati@r Grove Worldwide. Experts were
retained to conduct failure analyses on the sdadifiglequipment. Thirteen status conferences
were held in the Middlesex Court litigation. Duritige course of discovery, plaintiffs learned
that on August 4, 1995 58 Federal Finland had @seti the assets and liabilities of Bronto.

Federal USA, the sole shareholder of Federal Fihlgmned the asset purchase contract as a
guarantor. Under the contract, Federal Finlandimsed all assets of Bronto, including
Bronto's proprietary information, records, tradghts, and causes of actions. Federal Finland
also assumed many of Bronto's liabilities. Prodiatility on items sold prior to the effective
date of the transfer was excluded, except for ddimnising under contract or warranty."[1]
The asset purchase contract limited assignmergsafmaed contracts only where consent was
required and where the assignment itself consttatbreach of the pre-existing contract.

In December 1999, RPM amended its complaint toFaatteral USA, and in March 2000
further amended it to add Federal Finland, as sacgslefendants. On June 12, 2000,
Dunlop filed an amended complaint adding Federah@dB8d Federal Finland as defendants.
Federal USA responded to RPM's amended complaifility a motion to dismiss in March
2000, asserting that Federal Finland was the plaatyhad purchased Bronto's assets. Federal
USA then sought to withdraw its motion to dismissApril 2000 so that it could file for
summary judgment. In May 2000, both Federals fdetbtice of removal in state court based
on diversity jurisdiction. However, they never élléhe notice of removal in U.S. district

court and shortly thereafter abandoned this eftoremove the case. Meanwhile, neither of
the Federals conducted any discovery.

A trial date of September 18, 2000 had been sckddin June 2000, Federal USA moved to
reset the tracking order to allow for a motiongammary judgment. At an August 2, 2000
status conference, all defendants filed a notiaemfoval to federal court, citing their
intention to exercise their arbitration rights. Smgust 14, 2000, the plaintiffs filed a motion
to remand the case to state court. Two weeks laééore the district court acted, the
defendants filed a motion to compel arbitration smdtay the district court proceedings.

On February 22, 2001, the district court alloweel tfotion to remand to Middlesex Superior
Court, citing this court's decision in Menorah Iremce Co. v. INX Reinsurance Corp., 72
F.3d 218 (1st Cir. 1995), and denied the defentiardson to compel arbitration as moot. No
further reasons were given. Defendants appealisitiecti court's ruling, arguing that the
jurisdictional ruling was in error, and that théad been no waiver supporting the district
court's ruling against compelling arbitration.



Plaintiffs argue that we lack jurisdiction to examithe remand order because it was based on
a determination of the district court's lack of jeah matter jurisdiction over the removed

case. 28 U.S.C. § 1447(d) mandates that "[a]n asdeanding a case to the State court from
which it was removed is not reviewable on appealtberwise...." Section 1447(d) applies
where the district court finds that it lacks subj@atter jurisdiction. The district court's

opinion here is notably terse; we conclude fromdietion to Menorah that the court

reasoned 59 that subject matter jurisdiction wekitey because of a waiver of the right to
arbitrate by the defendants. The parties agreasheatat the district court meant by the

citation to Menorah.

Plaintiffs read § 1447(d) broadly as a blanket goiblon blocking any sort of appellate

review of decisions remanding arbitration casesliad been removed to federal court under
9 U.S.C. 8§ 205 and subsequently remanded. SegTeagsit Cas. Co. v. Certain
Underwriters at Lloyd's of London, 119 F.3d 6195 §&th Cir.1997) (remand order not
reviewable on appeal). But see Beiser v. Weyle4, 28d 665, 672-74 (5th Cir.2002)
(asserting appellate jurisdiction, criticizing claion of jurisdictional and merits inquiries in
remanding arbitration cases "into a single stepd'@aguing that the consequences of such a
conflation are "both irrational and inconsistenthwi. precedents" because of the importance
of international comity, the goal of developmentainiform body of law regarding the
Convention, the international business communitgisd for predictability, and the general
federal policy of solicitude toward arbitration).

In Menorah, we confronted a similar argument budided to decide the jurisdictional issue,
holding "Since [plaintiff] easily wins an affirmaaon the substantive issue of waiver, we
decline to decide the jurisdictional issues raisedt." 72 F.3d at 223 n. 9 (citing Norton v.
Mathews, 427 U.S. 524, 528-33, 96 S.Ct. 2771, £112d 672 (1976) (where the merits can
easily be resolved in favor of the party challeggurisdiction, resolution of complex
jurisdictional inquiry may be avoided)). We follasimilar course here. As the plaintiffs
concede, "jurisdiction does not have to be resofeethis Court to enter a final ruling on the
merits that the defendants have no right to atieitta

The decision in Steel Co. v. Citizens for a Belfavironment, 523 U.S. 83, 118 S.Ct. 1003,
140 L.Ed.2d 210 (1998), does not require that vaehi¢he jurisdictional question. In Steel
Co., the Court attacked the practice of so-callegbdthetical jurisdiction,” id. at 94, 118
S.Ct. 1003, and concluded that "Article Il juristion is always an antecedent question,” id.
at 101, 118 S.Ct. 1003. The Supreme Court itsafrhade it clear that Steel Co. does not
establish an unyielding sequence of decision-mataeggrdless of circumstances. See
Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, /89 S.Ct. 1563, 143 L.Ed.2d 760
(1999). In Steel Co., Justice Breyer, concurriraged with approval that "[t]his Court has
previously made clear that courts may reservecditfquestions of ... jurisdiction when the
case could alternatively be resolved on the maritse favor of the same party.™ 523 U.S. at
111, 118 S.Ct. 1003 (quoting Norton, 427 U.S. &,%8 S.Ct. 2771).

Steel Co. does not create an absolute rule agajpsaissing questions of a jurisdictional
nature. See Parella v. Ret. Bd. of the R.l. Emp#syRet. Sys., 173 F.3d 46, 53-54 (1st
Cir.1999). Parella noted that while Article Il jsdictional disputes are subject to Steel Co.,
statutory jurisdictional disputes are not. Id. Tihike is well established in this circuit. See
Davignon v. Clemmey, 322 F.3d 1, 10 (1st Cir.200®)ding that an appellate court remains



free to bypass problematic jurisdictional issues/gted those issues do not implicate Article
[ll "case" or "controversy" requirement); Unitecagts v. Woods, 210 F.3d 70, 74 n. 2 (1st
Cir.2000) (following Parella and concluding thae&tCo. is limited to Article Il subject
matter jurisdiction issues); Kelly v. Marcantoni®7 F.3d 192, 197 (1st Cir.1999) (same,
emphasizing that courts should not reach congiitatiissues in advance of the necessity 60
of deciding them); Cablevision of Boston, Inc. wbPImprovement Comm'n, 184 F.3d 88,
100 n. 9 (1st Cir.1999) (following Parella); sescabeale v. INS, 323 F.3d 150, 2003 WL
1210628, slip op. at 14 (1st Cir.2003) (identifyengpther exception to Steel Co., consistent
with Parella, where a court's prior case law "fodamns" the outcome on the merits so as to
deny recovery, a Steel Co. inquiry into jurisdiatis not required). Other circuits similarly
have held that Steel Co. applies only to Articlectinstitutional limitations on jurisdiction.
See Fama v. Comm'r of Corr. Servs., 235 F.3d 804811 (2d Cir. 2000); Larsen v.
Senate of Pa., 152 F.3d 240, 245 (3d Cir.1998)tk&auSDN BHD v. Sternberg, 149 F.3d
659, 663 n. 4 (7th Cir.1998); see also Ctr. foriedpLaw & Policy v. Bush, 304 F.3d 183,
195 (2d Cir.2002) (refraining from jurisdictionaquiry in case where outcome was
"foreordained" by circuit precedent and noting thafhere the precise merits question has
already been decided in another case by the sanng itas the adjudication of the standing
guestion that resembles an advisory opinion — #rg goncern that animates the Steel Co.
rule").

Under Parella and its progeny, a jurisdictionaliingis not required here given that the
guestion invokes statutory jurisdiction.

Review of a district court's determination of waieé arbitration is plenary. Navieros Inter-
Americanos, S.A. v. M/V Vasilia Express, 120 F.3d3316 (1st Cir.1997).

Analysis of the question of whether the right tbiation was waived takes place against a
backdrop of strong federal policy in favor of araiton. See Moses H. Cone Mem'l Hosp. v.
Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S9@¥, 74 L.Ed.2d 765 (1983) ("[A]lny
doubts concerning the scope of arbitrable issuesldtbe resolved in favor of arbitration,
whether the problem at hand is the constructiah@fcontract language itself or an
allegation of waiver, delay, or a like defenseaiteability.”). This policy "applies with
special force in the field of international commneefdVlitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 631, 105tS3346, 87 L.Ed.2d 444 (1985).
"[Cloncerns of international comity, respect foe ttapacities of foreign and transnational
tribunals, and sensitivity to the need of the in&tilonal commercial system for predictability
in the resolution of disputes require that we erédhe parties' agreement, even assuming
that a contrary result would be forthcoming in angstic context.” Id. at 629, 105 S.Ct.
3346; see also Menorah, 72 F.3d at 220-21.

The policy in favor of arbitration does not supeséasic contract principles, however. "The
FAA directs courts to place arbitration agreememt®qual footing with other contracts, but

it "does not require parties to arbitrate when thaye not agreed to do so." EEOC v. Waffle
House, Inc., 534 U.S. 279, 293, 122 S.Ct. 754,l1k#.2d 755 (2002) (quoting Volt Info.
Scis., Inc. v. Bd. of Trs. of Leland Stanford Jurlimiv., 489 U.S. 468, 478, 109 S.Ct. 1248,
103 L.Ed.2d 488 (1989)). "[A]rbitration is simplynaatter of contract between the parties; it
is a way to resolve those disputes — but only tlihseutes — that the parties have agreed to



submit to arbitration.” First Options of Chicago¢lv. Kaplan, 514 U.S. 938, 943, 115 S.Ct.
1920, 131 L.Ed.2d 985 (1995).

Parties are free to waive their rights to arbitmatoy contract. Jones Motor Co. v. Teamsters
Local Union No. 633, 671 F.2d 38, 42 (1st Cir.19@eyer, 61 J.). Waiver can either be
express or implied. Id. But "[w]aiver is not to lightly inferred, and mere delay in seeking
arbitration without some resultant prejudice tcagty cannot carry the day." Creative
Solutions Group, Inc. v. Pentzer Corp., 252 F.3d328(1st Cir.2001) (quotation omitted). In
considering whether an implied waiver has takeogléederal courts traditionally consider
an array of factors:

[W]hether the party has actually participated i@ Mawsuit or has taken other action
inconsistent with his right, ... whether the litigaa machinery has been substantially invoked
and the parties were well into preparation of aslatvby the time an intention to arbitrate
was communicated by the defendant to the plaintifiyhether there has been a long delay in
seeking a stay or whether the enforcement of atintr was brought up when the trial was
near at hand .... Other relevant factors are whéetigedefendants have invoked the
jurisdiction of the court by filing a counterclamwithout asking for a stay of the proceedings,
... whether important intervening steps (e.g.,ngladvantage of judicial discovery
procedures not available in arbitration ...) hdektaplace, ... and whether the other party was
affected, misled, or prejudiced by the delay ....

Jones Motor, 671 F.2d at 44 (quoting Reid Burtongio, Inc. v. Carpenters Dist. Council,
614 F.2d 698, 702 (10th Cir.1980)). In Menorahs tourt emphasized that "in order for
plaintiffs to prevail on their claim of waiver, thenust show prejudice.” 72 F.3d at 221
(internal quotation omitted); accord Creative Sols$, 252 F.3d at 32.

A. Waiver By Grove Europe, Grove Worldwide, Bron®J,P and BET

Applying the Jones Motor factors to the parties thare defendants before 2000 (Grove
Europe, Grove Worldwide, Bronto, PTP, and BET),dbeduct of each constitutes an
implied waiver.

There are no per se rules as to the length of dedagssary to amount to waiver, see
Menorah, 72 F.3d at 222 (citing case in which &arnt months' delay was found insufficient
to constitute waiver). Here, the four years' détayn filing in August 1996 to removal in
August 2000, encompassing a period of active stauet litigation, greatly exceeds that
found acceptable in this circuit. See Creative tahs, 252 F.3d at 33 (delay of five months
is not waiver); see also Navieros, 120 F.3d at(®h@-month delay in context of expedited
litigation sufficient to find waiver); Menorah, /23d at 222 (delay of more than fifteen
months sufficient); Jones Motor, 671 F.2d at 42a@ef more than one year sufficient).

The length of delay must be evaluated in the cdrgektigation activities engaged in during
that time. See, e.g., Creative Solutions, 252 Bt&8B (waiver not found when there was no
discovery or other activity aside from plaintiffiéng a request for production); Jones Motor,
671 F.2d at 42 (waiver found when party seekingration engaged in deposition-taking, a
pre-trial conference, cross-motions for summarygent, and oral argument). The
defendants here were involved in at least five d#joms and thirteen pre-trial conferences.
Prejudice to the plaintiffs is easily inferred frahe necessary expenditures over that period
of time. See Menorah, 72 F.3d at 222 (no erromdimg that litigation expenses over the
course of a more than fifteen-month delay amoutdquejudice); see also Navieros, 120



F.3d at 316 (prejudice found as a result of expensated to litigation that would not have
been incurred in arbitration proceedings).

Furthermore, the context of these defendants'dukbktsertion of their right to 62 arbitrate
also points to waiver. Removal to federal courtampel arbitration occurred in August
2000, less than two months before the schedulalddate. Jones Motor directs attention to
"whether the enforcement of arbitration was broughthen the trial was near at hand.” 671
F.2d at 44; see Navieros, 120 F.3d at 316 (mowngubitration the day before trial
considered as part of waiver analysis). Given af@ar-long litigation, first raising
arbitration less than two months before trial ursio@ably constitutes invoking it "when the
trial was near at hand."

Grove Worldwide stands in a slightly different post It asserted arbitration as an
affirmative defense in its June 1997 answer taMiiddlesex complaint. Grove Worldwide
never participated in document discovery. Butsbatever followed up on its 1997 claim of
arbitration and let the matter rest until 2000. Téreth of its delay results in the same
prejudice to plaintiffs and so Grove Worldwide ladso waived.

B. Waiver By Federal USA and Federal Finland

Defendants Federal USA and Federal Finland argatehiey have not waived a right to
arbitrate because the delay between the time tleeg wined as defendants and the time they
moved to compel arbitration is not sufficient téadish prejudice. Federal USA was not
served until January 2000 and Federal Finland wagpmed as defendant by RPM until
March 2000. Dunlop, meanwhile, did not join eitbéthe Federals as defendants until June
2000. Subsequently, neither of the Federals ppétied in discovery.

We assume arguendo, in the Federals' favor, tegt &8s non-signatories to the contract
containing the arbitration clause, may assertianda arbitration based on their relationship
with Bronto.[2] Still, Bronto clearly waived itsght to enforce the arbitration clause,[3] and
the Federals are bound by that waiver becauseitried before the plaintiffs had notice of
the asset purchase. See Restatement (Second) w&€srg 336(2) (1981) ("The right of any
assignee is subject to any defense or claim obliigor which accrues before the obligor
receives notification of the assignment, but nadetenses or claims which accrue thereafter
except as stated in this Section or as providestdtyte.”) (emphasis added); cf. U.C.C. 63 §
9-318(1)(b), 3A U.L.A. 460 (1992) (rights of an @g®e are subject to "any other defense or
claim of the account debtor against the assignaciwéccrues before the account debtor
receives notification of the assignment”); In rdd@a Express Co., 288 F.3d 22, 47 (1st
Cir.2002) (applying Massachusetts law and findmeg timing of notice of assignment under
§ 9-318(1)(b) governs outcome).[4]

Nevertheless, the Federals argue that they areauntd by Bronto's actions because those
actions occurred after the August 1995 asset paechidhe Federals contend their rights as
assignees are measured at the time of the assigjramnenso plaintiffs — the obligors —
cannot raise a defense of waiver based on Brotwoguct. But as said, basic contract law
principles do not limit obligors to only those deses that arose before the assignment.
Instead, the inquiry turns on when the obligor nea@ notification of the assignment. As a
result, the obligor can employ defenses that entesgbsequent to assignment:



The assignee takes what the assignor had “wartalgrfdr an assignment does not deprive
the obligor of any defenses or claims arising duhe agreement that the obligor could have
asserted against the assignor absent assignmentbligor may assert these defenses and
claims against the assignee, regardless of whatherssignee knew of their existence at the
time of assignment or whether they had even comeeexistence at that time.

3 E.A. Farnsworth, Farnsworth On Contracts 8§ 14t806 (2d ed. 1998) (emphasis added).
In short, the Federals are bound by Bronto's astprior to the plaintiffs' 1999 discovery of
the ownership change.

For these reasons, the Federals do not have aoigbimpel arbitration under the 1993 bill of
sale.

V.

The district court's rulings on the motion to rewmhamd denial of the motion to compel
arbitration are affirmed.

[1] Plaintiffs contend that this restriction does mmclude the mast climbers at issue, because
the asset sale contract specifies products "manuéat; sold and delivered" prior to the
effective date. (emphasis added) The mast climlers not manufactured by Bronto.

[2] While it is generally true that "a contract can bind a non-party,” Waffle House, 534
U.S. at 294, 122 S.Ct. 754, there are exceptidawigg non-signatories to compel
arbitration. A non-signatory may be bound by oruaegrights under an arbitration
agreement under ordinary state-law principles ehag or contract. See 1 G.M. Wilner,
Domke on Commercial Arbitration 8 10:00, at 1-2 &.3 (rev. ed. 2002). A number of
circuits have allowed a non-signatory to compeiteation under a limited equitable estoppel
theory. See Grigson v. Creative Artists Agency, B13d 524, 527 (5th Cir.2000); Sunkist
Soft Drinks, Inc. v. Sunkist Growers, Inc., 10 FZB, 757 (11th Cir.1993); Hughes
Masonry Co. v. Greater Clark County Sch. Bldg. Ca8p9 F.2d 836, 841 n. 9 (7th
Cir.1981); see also Med. Air Tech. Corp. v. Mariaw, Inc., 303 F.3d 11, 18-19 (1st
Cir.2002) (noting existence of equitable estoppel).

[3] Bronto did not raise arbitration as an affirmatdefense; instead it filed a motion to
dismiss for lack of personal jurisdiction in Jur®©8&. Bronto never raised its right to arbitrate
at any time before 2000. Moreover, Bronto partitgdan discovery, moving in September
1997 for more time to respond, and responding tMRBPequest for document production in
January 1998. Through this delay, participatiohtigation, and resultant prejudice to
plaintiffs, Bronto waived its right to arbitratefbee plaintiffs knew of the asset purchase.

[4] There is a lurking choice of law question. inetsity cases, we apply the forum state's
choice of law rules. See Auto Europe, LLC v. Cdndem. Co., 321 F.3d 60, 64 (1st Cir.
2003). We do not decide here whether Massachusettl enforce the contractual choice of
law or its own law. The asset purchase contradrpurates Finnish law. However, parties
do not argue that Finnish law governs the assighmen do they present relevant Finnish
law. Under Massachusetts law, "we need not takieipldhotice of the law of a foreign
jurisdiction where, as here, it is not brought tw attention by the record or the briefs, and
where, as here, counsel apparently tried the aasieectheory that the relevant [foreign] law
was the same as our own." Tsacoyeanes v. CanadaamiRl. Co., 339 Mass. 726, 162



N.E.2d 23, 24 (Mass.1959) (citations omitted). pheties have proceeded on state contract
law, as do we.
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