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OPINION
PER CURIAM.

This case is before us on appeal for the third 8mee an international arbitrator rendered an
award in favor of the plaintiff, M & C Corporatioithat award was confirmed by the district
court, and judgment was entered. The instant agvesgs from a dispute regarding
enforcement of a specific portion of the award. @ieéendant, Erwin Behr GmbH & Co.,

KG, interprets the award one way, and the plaimiiérprets it another. The district court
initially had found the award to be unambiguous hfter attempting to determine the

precise amount owed under the award, held thaavitaed was "unclear as to its application”
and entered an order of remand to the originatrator to clear up the problem. Behr appeals
from this order, arguing that remand is inapprdprand that it has satisfied the award. In
response, M & C contends that the district coarter of remand is not a "final order" and
that this court therefore has no jurisdiction oBehr's appeal. In addition, M & C argues that
remand is appropriate.

774 For the reasons set out below, we concludentbdtave jurisdiction over Behr's appeal
but that we are unable to review the order of redr@mits merits because the district court
failed to identify in what respect(s) the arbitoatiaward was ambiguous and in need of
clarification. Without this guidance, we cannoteatetine whether remand is proper and,
moreover, the arbitrator would be left to specuédieut how to interpret the award. Hence,
we find it necessary to remand this case to thectisourt for further clarification.

FACTUAL AND PROCEDURAL BACKGROUND



The procedural history of the case through itstigstto this court is detailed in M & C Corp.
v. Erwin Behr GmbH & Co., KG, 143 F.3d 1033 (6th.C998) (Behr II):

M & C Corporation, a Michigan Corporation doing lmess as the Connelly Company,
entered into a contract on March 18, 1985, withrBalGerman limited liability corporation.
According to the terms of the parties' agreemen& M was to serve as the exclusive sales
agent for Behr in the United States and Canada fmariod of at least five years for the sale
of wood interior panels for luxury automobiles. Tdentract specified that the "agreement
shall be interpreted with and governed by the lafsbe State of Michigan," and that "[a]ll
disputes arising in connection with the presentremh shall be finally settled under the Rules
of the Court of Arbitration of the International &hnhber of Commerce by one or more
arbitrators appointed in accordance with the saik®"

In 1991, Behr, in accordance with the provisionghefcontract, terminated the parties’
agreement. However, when, pursuant to contract; ékd to forward to M & C the
commissions earned for some of the sales and d@mmlopment work it had performed, M
& C brought suit in the federal district court. Buant to the parties' agreement, the district
court stayed any judicial proceedings and orddnedgarties to submit the dispute to
arbitration.

Following the issuance of the Arbitration Award,&C sought confirmation of the award in
the federal district court pursuant to 9 U.S.C0g,2and in accordance with the provisions of
the Convention on the Recognition and Enforcemé&Rbeeign Arbitral Awards, otherwise
known as the New York Convention. See 9 U.S.C.8B &Ih August 15, 1994, the district
court adopted the recommendation of the magisjudtge and confirmed and entered
judgment on awards one through and eight throughQa March 20, 1995, the district court
once again adopted the magistrate judge's recomatiencnd confirmed and entered
judgment on awards seven and eleven.

In Behr I, we affirmed the judgment of the distiourt in confirming the arbitral award.
However, while Behr | was pending before this CoMr& C moved in the district court to
enforce various arbitral awards, including awaghgiwhich is the subject of dispute in this
appeal. The district court found that Behr hadefdilo specifically perform the obligations
imposed under award eight and that as a result, Battions "directly violate[d] the terms of
the arbitral award and this court's [district cpdigust 15, 1994 order confirming that
award." Behr was thereafter held in contempt.

Subsequent to this court's judgment to affirm imBle Behr paid M & C $2,165,871.00, in
satisfaction of awards, four, five, seven, ten eleden. However, 775 Behr continues to
contest the amount due under award eight. Awatat €iges not require the payment of a
specific monetary amount, rather the award requeds to provide M & C with
documentation for sales of certain products anghiocommissions on the future sales of
these products. The contract referenced in awgtt eequires Behr to pay commissions on
"all new orders which are not renewal or extensionakers, received from customers within
three years following the date of termination."

Behr sought stay of enforcement proceedings "bectnesamounts owing on that disputed
award have not been reduced to judgment.” Beheoalstthat the parties disagree over the
interpretation of the word "order" and that becatiigeissue was not addressed by the
arbitrator, a stay is appropriate.

The district court in its initial determination led that a stay of enforcement pending
arbitration was not warranted because Behr hadamsed a good faith dispute that had not
been previously decided in arbitration. HoweveQmuehr's motion for reconsideration, the
district court determined that Behr had raised @dgaith issue of what constitutes an "order"



under the commission contract, and that the primitration award had not addressed that
issue. M & C appeals, and this Court now reveresdistrict court's order.
Behr I, 143 F.3d at 1035-36.

Before reversing the district court's stay orderdmeg arbitration of the meaning of "order,"
in Behr Il we considered the question of our juddn to hear the appeal. Behr, the
appellee, argued that the court lacked jurisdicteoreview an order staying enforcement
proceedings and compelling arbitration. We disadjraad we held that "[a]s a matter of
form, the “stay of proceedings' appears interlagytaut, in essence, it is a final order staying
the enforcement of a judgment that has already bdgtrated, confirmed, judgment entered,
and affirmed by this court.” Id. at 1037 (emphasisriginal).

After concluding that we had jurisdiction, we th@mnsidered M & C's challenge to the
district court's stay order regarding what contiitan "order" within the meaning of the
duly rendered — and already confirmed — arbitragerard. Although acknowledging that
“[a]n ambiguous award may not be enforced but shbalremanded to the arbitrator,” id. at
1038, a majority of the panel concluded that "thara is not ambiguous, and the district
court's remand to arbitration was not proper,'aidl039. Specifically, the majority held:

The arbitrator's opinion clearly determined thatspant to the parties’ agreement, the
payment of commissions is tied to the receipt tifiew orders ... received from customers
within three years following the date of terminatio.. but which were actively solicited by

[M & C] from the Customers prior to the date ofcss@rmination.” (Emphasis added.) As
read, there is a two-fold requirement in the aalbatrs award: 1) the "order" must be received
prior to the three years following termination bétcontract; and 2) such an order must have
materialized as a result of the "active [] sol&iipn]” by M & C prior to the termination of

the contract. The only "order" the arbitrator cobnéve referred to was the form entitled
"Purchase Order," not a form entitled "Material é2ele."

Id. at 1039. In response to Behr's argument thaag the customer's payment of money that
triggered M & C's right to commission, and not thistomer's order, 776 the court noted that
"the arbitrator's award clearly indicates thatphgment of commissions is not subject to the
three-year limitation.” Id. at 1040. In addition i-language that would emerge as part of the
dispute that has become Behr Il — the court stated

[E]ven if we assume Behr's proposition to be tiueas still the active solicitation of M & C
prior to contract termination which resulted in tkeeeipt of Purchase Orders during the
three-year time frame, and it was the releaseadelinew [purchase] orders" which
triggered the receipt of money from the customet thie "commission payment[s] during
“life of the part.™

Id. On this basis, a majority of the panel reverseddistrict court.

A third member of the Behr | panel dissented fromn latter holding, concluding that the
meaning of the term "order" should be resolvedhayarbitrator and not the court:

| cannot agree with the majority that the arbitrataward is "clear.” | conclude that Behr has
raised an arbitral issue that was not addressteeiprior arbitration and, therefore, | would
affirm the district court's stay pending arbitratiof the new issue....

* % *k * % %

Because the award did not consider what constianté'srder" under the contract, in order to
determine the amount of commissions due, the eoust go outside the award to interpret it,



which it cannot do. Cleveland Paper Handlers v. ES@fipps Co., 681 F.2d 457, 459-60 (6th
Cir.1982) (In enforcement actions, "courts may|[go{ beyond an award to decide questions
that the arbitrator did not decide."). That ispnder to resolve this new dispute, the court
would have to construe the contract, which is @&giwhat this court must not do, because
the parties agreed that any dispute arising urgiecdntract is subject to arbitration.
Therefore, | believe that the Eighth Award is ueoéable and that the dispute over the
meaning of "orders" is a new dispute subject tatratoon.

| am led to this conclusion by the Supreme Coprtmouncement that "any doubts
concerning the scope of arbitrable issues shoulés@ved in favor of arbitration." Moses

H. Cone Memorial Hosp. v. Mercury Constr. Co., 468. 1, 24-25, 103 S.Ct. 927, 941-42,
74 L.Ed.2d 765 (1983). This "healthy regard for figeral policy favoring arbitration,”
combined with the court's lack of jurisdiction untlee New York Convention to modify an
international arbitral award, 9 U.S.C. § 207, regsithat the meaning of "orders" as used in
the Eighth Award be arbitrated instead of judigialetermined. Id. at 24, 103 S.Ct. at 941.
Behr Il, 143 F.3d at 1041 (Daughtrey, J., disse)tlemphasis in original).

The Procedural Path to Behr llI

Unfortunately, the majority's ruling in Behr Il drbt bring to termination the seemingly
endless litigation in this case. The proceduratyresand issues currently before us continue
to reflect the parties' dispute over the amount dwny, from Behr to M & C under the
terms of the Eighth Award under the original additn award.

Following the decision in Behr II, defendant Behwvwed for partial satisfaction of the
judgment for all amounts due under the Eighth Awandhe 1994 K Special parts. In the
motion, Behr represented that it paid M & C $468,4@ in commissions and post-judgment
interest "on all purchase orders for 'K Speciattptor 777 the 1994 model year," which, it
argued, "fully satisfies all sums due for '1994 pe8ial' parts under the Eighth Award as
interpreted by the Sixth Circuit." The district ebdenied the motion. See M & C Corp. v.
Erwin Behr GmbH & Co., 34 F.Supp.2d 543, 547 (E.2M1999). After M & C moved for
clarification of what Behr owed on the Eighth Awatlde district court amended its prior
opinion to include the following language:

Accordingly, the Sixth Circuit's holding that M & i€ entitled to commissions for the "life of
the part" means that M & C is entitled to commiasion any material release for each "1994
K Special" part order pursuant to any Purchase iIQutiech was issued by General Motors
Corporation to Behr prior to March 18, 1994.

Order Granting Plaintiff's Motion for Reconsidecetj No. 91-74110, Feb 22.1999.

The district court's clarification of the Sixth @iiit's interpretation of Behr's obligation under
the Eighth Award did not end the matter, howevecduse Behr filed yet another motion for
partial satisfaction of judgment, contending thdttad actually overpaid M & C by over
$200,000. According to Behr, it did not owe comrnass to M & C on certain lines of parts
(specifically, the 1996 EK parts and 1997 K pabesgause they were ordered by General
Motors more than three years after the terminaticthe contract between M & C and Behr
and were not therefore "actively solicited" by MG In response, M & C cited a reference in
Behr Il to Behr's obligation to pay commissionsidgithe "life of the part" and argued that
"commissions were payable for the life of the paagram whenever those orders were
renewed or extended." M & C argued that the 199¢BKs and 1997 K parts were



essentially the same as those parts for which M&cti/ely solicited orders and that a
simple name-change did not justify depriving M &€a commission:

Regardless of whether Behr and GM chose to ideptfys with a yearly label, e.g. "1994 K
Special” or "1996 EK," all such parts were eitharawals or extensions of old orders, new
orders, or renewals or extensions of new ordergiggda "year" tag to a part program name
— adding "1996" to "K Special" does not make thegoam any different. It does not matter
what Behr and General Motors, for their own reasohsose to call the parts sold.

The district court referred Behr's motion to a ns&rgite judge, who rejected M & C's
argument and ruled in favor of Behr:

[M & C's] life-of-the-part theory blurs the distitian between paragraph 7.2 of the
Agreement, which refers to extension and renewggrsrfor the same individual items"
with no time limitation, and Paragraph 7.3, whieffers to "new orders ... received within
three (3) years" of termination. It would also renthe 3 year language meaningless....
Thus, regardless of whether the 1996 EK or 199 p&ctal parts were "actively solicited' by
Plaintiff before termination, if Defendant has pa@mmissions on all parts which were
ordered before March 18, 1994, it has fulfilledatdigation under the Eighth Award.
Magistrate Judge's Report and Recommendation, N34210, Feb. 23, 2000. Following M
& C's objections to the magistrate judge's repod Becommendation, the district court
adopted it in part. Noting that it had been "insted" by the Sixth Circuit in Behr 1l to
"enforce the award, rather than remand it to thérator, if the opinion and award, read
together are not ambiguous,” the district courtreggly agreed with the magistrate 778 judge
that the opinion and award were not ambiguousngtat

This Court agrees with and accepts the Magistuadgels recommendation that "the only
commission to which M & C is entitled are thosepamts ordered (through blanket Purchase
Orders) within three years after the 1991 termamati The arbitrator's award clearly applies
to only those parts specifically listed under "198ddel Year Business", "1992 Cadillac
Business," and "1994 Cadillac "K' Car Series" m &nbitrator's award. The language that "it
is immaterial that there should have been designgés in the parts concerned after the
application of the [sales] efforts [of the Agentdes not expand the scope of "the parts
concerned"....

Similarly, the "life of the part” language does babvaden the scope of the parts concerned, as
Plaintiff contends.

Order Accepting in Part Magistrate Judge CarlsBegort and Recommendation, No. 91-
74110, March 31, 2000 (citations omitted.)

Although the district court "accept[ed] the Magisér Judge's construction of the award,"
because M & C "vigorously dispute[d]" the sums esgnted by Behr to have been paid to
date, the court "remain[ed] uncertain of the amawmtd." Accordingly, the district judge
ordered the parties and the receiver "to subméf®@and exhibits calculating and explaining
the amounts allegedly owed and the amounts allggedtl by Defendants consistent with
the Report and Recommendation, this Order, angfialt court orders.” The resulting
submissions include briefs, responses and rephaes Yarious parties, attaching numerous
exhibits.

After its order requesting those submissions, #meesdistrict court that had earlier held the
award to be unambiguous entered its order remaridengatter to the original arbitrator.



After recounting the recent procedural historyta tase, the district judge expressed
understandable exasperation:

The resulting submissions were a mountain of papentypical of the filings in this case.
Plaintiff and the Receiver argue that Defendante owexcess of $3 million, while
Defendants insist that they owe nothing under tigatfh] Award. This Court has reviewed
the parties' submissions and is unable to deterthenproper amount owed by Defendants, if
any. This Court concludes that the Eighth Awardrislear as to its application and the issue
of the amount owed under the Eighth Arbitration Advahould be remanded to Arbitrator
Andrew W.A. Berkeley for a determination of the ggsge amount owed under that award.

*k k k% %

This Court finds that the Eighth Arbitration Awaddes not fully adjudicate an issue that had
been submitted, so the Arbitrator has not exhausgetunction as to that issue. Therefore,
this Court will remand the Eighth Arbitration Awafar clarification on the amounts owed
under that award. Remanding to the arbitrator utitese circumstances simply will require
him to complete his duties by applying his reasgnothe facts and does not reopen the
merits of the case.

Order of Remand to Arbitrator, No. 91-74110, MaB€h 2001. (citations omitted, emphasis
added.) Unfortunately, the district court did npesify in what respect the award was
"unclear as to its application,” nor did the cadentify which "issue” (or issues) had not
been "fully adjudicate[d]."

779DISCUSSION
1. Does This Court Have Appellate Jurisdiction?

The Federal Arbitration Act provides that "[a]n appmay be taken from ... a final decision
with respect to an arbitration that is subjecthis title.” 9 U.S.C. § 16(a)(3). In this circuit,
we have made clear that an order deferring toratlwh may be appealable so long as it is
final. See Arnold v. Arnold Corp. — Printed Commeattions for Bus., 920 F.2d 1269, 1276
(6th Cir.1990) (holding that an order granting atimmto compel arbitration, denying a
motion to stay, and dismissing the plaintiff's cdanut was final and appealable). The
Supreme Court has explained the finality test HeVis:

Section 16(a)(3) ... preserves immediate appeahpf'final decision with respect to an
arbitration,” regardless of whether the decisiofa®rable or hostile to arbitration. And ...
the term "final decision" has a well-developed &ndystanding meaning. It is a decision that
"ends the litigation on the merits and leaves matimore for the court to do but execute the
judgment.”

Green Tree Fin. Corp. — Alabama v. Randolph, 53. @9, 86, 121 S.Ct. 513, 148 L.Ed.2d
373 (2000) (citations omitted).

Here, we are presented with a post-arbitrationt-posfirmation order, arising in the
enforcement context, remanding an arbitration awattie original arbitrator for
clarification. Behr has filed a motion to dismissH8's appeal from this order for lack of
jurisdiction. However, this question seems to hiasen settled in Behr I, in which Behr filed
a similar motion, in response to which we held thatdistrict court had entered an
appealable "final order staying the enforcemera pfdgment that has already been
arbitrated, confirmed, judgment entered, and a#ulrby this court.” 143 F.3d at 1037. In



concluding that the district court's order was [fitl@e court distinguished it from stay orders
deferring to arbitration that are not normally aglpéle:

The distinguishing factor in this case is thatdisrict court granted a stay of enforcement
pending arbitration. Unlike Arnold where the motion stay pending arbitration was granted
at the very onset of the filing of the complairgré, M & C filed its complaint; Behr sought
arbitration; the district court granted a motion $tay pending arbitration; arbitration was
held; awards were granted in favor of M & C; thstdct [court] confirmed and entered
judgment on those awards; and all that was ldfietdone was for the district court to
"execute the judgment.”

This is not an instance where "the trial of theatwas being stayed until arbitration was
held; rather, arbitration was completed, confirmativas granted, and judgment was entered.
See 9 U.S.C. § 3. Itis not as Behr contends Heaparties will arbitrate what constitutes an
["]order["] and upon such a determination by thieitaator, the parties will seek to "lift the
stay, seek confirmation of the decision ... anded the award once it is confirmed...." The
district court in its order to stay enforcement dat vacate, set aside or modify its earlier
ruling of confirmation and judgment. Indeed it oslyught to clarify the award for the limited
purpose of assuring an accurate execution of thgment.

Id. at 1036-37 (emphasis in original). Thus, Bélrdlds that a post-judgment order staying
enforcement pending remand to the arbitrator farfatation of an award is final and
appealable under 9 U.S.C. § 16(a)(3).

780 In addition, we have recently addressed the Bétolding in another arbitration
decision, ATAC Corp. v. Arthur Treacher's Inc., 28@d 1091 (6th Cir.2002). There, the
plaintiff appealed from the district court's ordgverpetually staying further proceedings and
closing the ... case subject to reopening for gmage shown upon written motion by either
party, after completion of the arbitration proc&dd. at 1094. The defendant moved to
dismiss the appeal for lack of jurisdiction, arguthat the district court's order staying the
proceedings was not a final order. The court idiekithe "central” issue to be "whether the
order below was a § 16(a)(3) ‘final decision witspect to an arbitration' or a § 16(b)(1)
‘interlocutory order ... granting a stay' of thegeedings in deference to arbitration.” Id. at
1095. Applying Arnold and Green Tree, the courtnidahat “the stay order issued ... was
interlocutory rather than final in nature, and #fere that it is not appealable.” Id. at 1098. In
so holding, the court distinguished and reaffirrttezlholding in Behr Il, emphasizing the
post-arbitration, post-judgment, enforcement p@stirthe prior case:

ATAC argues that this circuit has at least oncentban order granting a stay pending
arbitration to be a final decision. However, theegmstances were far different in that case,
and it is truly the exception that proves the rlee M & C Corp. v. Erwin Behr GmbH &
Co., 143 F.3d 1033 (6th Cir.1998). The order granthe stay in that case was a post-
judgment order after arbitration was completed emfirmed, and after the judgment was
entered and affirmed on appeal. Only when a dispugse over how to calculate one portion
of the judgment did the district court enter a sthgnforcement of the judgment pending
further arbitration of the disputed issue. On appéthat order, this court held that "the “stay
of proceedings' appears interlocutory, but, inessgit is [a] final order staying the
enforcement of a judgment...." Id. at 1037. Arltitna has yet to take place in the instant
case. The stay at issue here is actually intertoguend not just apparently so. The exception
carved out in Erwin Behr for a post-judgment stagrot be construed to cover the stay in
the instant case, and the language of that opitseti underscores the fact that "a stay of
proceedings is generally considered interlocutddy at 1036.



ATAC Corp., 280 F.3d at 1098 (emphasis in original)

Hence, there can be no doubt that Behr Il contt@soutcome here. The order remanding the
case to the arbitrator must be considered final,Mr& C's challenge to this court's appellate
jurisdiction must fail. We reach this conclusioreaafter considering M & C's attempt to
distinguish the situation now before us from tmaBehr 1, on three grounds.

According to M & C, the district court in Behr Ikpressly issued a stay of proceedings,
while in the instant scenario the district coustder of remand did not include language
respecting a stay. Rather, it simply states thed i$sue of the amount owed under the Eighth
Arbitration Award is REMANDED" to the arbitrator.i@n the post-judgment posture of this
case, we conclude that this is a distinction witredifference, one that simply does not
affect the outcome. The proceedings remaining kdfue district court regard only
enforcement of the confirmed awards. In its orttes,district court effectively determined
that enforcement of the Eighth Award was not pdesabsent clarification from the
arbitrator. Assuming the arbitrator is ultimatebrmitted to clarify his award, the only thing
left to be done by 781 the district court will lmeeinforce its prior judgment confirming the
award. It would appear that district court procegdiare effectively, if not expressly, stayed,
which makes this case no different from Behr II.

Second, M & C contends that the remand in Behalled for "a wholly new arbitration
proceeding” and a "new arbitrator,” whereas theamsemand requires "a clarification only"
by "the same arbitrator.” Assuming M & C's repréaBan about the remand in Behr Il is
correct, there is absolutely nothing in Behr Ikt@gest that these factors dictated the result.
In Behr II, we did not rest any part of our juristitbnal holding on the assumption that the
contemplated remand would supposedly involve adfit arbitrator. More importantly, the
treatment of the scope of the remand in Behr diémarkably similar to that of the remand at
issue now before us, which "remand[ed] the Eighthithation Award for clarification on the
amounts owed under that award." In Behr Il, we abi@rized the order before us as follows:

It is not as Behr contends that the parties wiliteaite what constitutes an ["]order["], and
upon such a determination by the arbitrator, théigmwill seek to "lift the stay, seek
confirmation of the decision ... and enforce thewalonce it is confirmed." The district court
... only sought to clarify the award for the lindtpurpose of assuring an accurate execution
of the judgment.

143 F.3d at 1037 (emphasis added). Accordingly, K'&attempt to distinguish Behr I
based upon the scope of the remand at issue thanpersuasive.

Finally, M & C suggests that the district court'estirecent remand order is not appealable
because there is much "left to be done" at theicistourt level beyond the remand.
According to M & C, remand to the arbitrator "wouked inexorably to issuance of a
supplemental award, which then could lead to furtoafirmation or vacation in the district
court and, if necessary, an appeal to this Coatttth[sic] finally resolve all challenges to
district court orders." But this argument logicadigplied with at least the same force to the
remand in Behr Il and, relying on the post-judgmaugture of the matter, we nevertheless
held the remand order to be final. Indeed, thisiargnt must have applied with more force in
Behr Il, because, as M & C has argued elsewheaeyéimand evidently contemplated "a
wholly new arbitration proceeding” and a "new asdiir." At bottom, M & C's argument that
the instant remand will inevitably lead to a newaasvrequiring further confirmation is
unsupported and inconsistent with the languagbefiistrict court's remand order.



2. Did The District Court Err By Entering Its Ordef Remand?

The bulk of Behr's brief is spent making a compfagi-intensive argument that it has paid
M & C all commissions due under the Eighth Awardcérding to Behr, the district court's
principal error was in failing to grant Behr's nwotifor partial satisfaction of the judgment.
This argument is premature and, in our judgmergses the point. The district court did not
expressly deny Behr's motion for partial satistacof the judgment. Instead, it is apparent
that the court was in the process of determiningtivér Behr had satisfied the judgment
when it encountered an ambiguity in the award, s&tating a remand to the arbitrator. That
brings us to the most pressing question raisedhisyappeal: whether that remand was
proper. Behr argues that remand 782 is inapprapnetile M & C disagrees.

"A remand is proper, both at common law and unkerféderal law of arbitration contracts,
to clarify an ambiguous award or to require theteator to address an issue submitted to him
but not resolved by the award.” Green v. Amerit€ohnp., 200 F.3d 967, 977 (6th Cir. 2000).
The authority to order a remand derives from aga@ed exception to the functus officio
doctrine, which holds that an arbitrator's dutiesgenerally discharged upon the rendering
of a final award, when the arbitral authority isténated. See id. at 976-77. However,
"[w]here the award, although seemingly complezayes doubt whether the submission has
been fully executed, an ambiguity arises whichatgtrator is entitled to clarify.™ Id. at 977
(quoting La Vale Plaza, Inc. v. R.S. Noonan, 188 F.2d 569, 573 (3rd Cir.1967)). See
also Hyle v. Doctor's Assoc., 198 F.3d 368, 370C2d 1999) ("[A] district court can

remand an award to the arbitrator for clarificatwamere an award is ambiguous.").

The propriety of remanding an ambiguous award ¢écativitrator is reenforced by the strong
federal policy favoring arbitration. See Behr W31F.3d at 1041 (Daughtrey, J., dissenting)
("l am led to th[e] conclusion [that remand of agumus award was proper] by the Supreme
Court's pronouncement that "any doubts concermiegtope of arbitrable issues should be
resolved in favor of arbitration' ") (quoting MosdsCone Memorial Hosp. v. Mercury
Constr. Co., 460 U.S. 1, 24-25, 103 S.Ct. 927, 'Etll2d 765 (1983)); Mutual Fire, Marine
& Inland Ins. Co. v. Norad Reinsurance Co., 86&8IKR2, 58 (3d Cir.1989) ("A district court
itself should not clarify an ambiguous arbitratenmard but should remand it to the
arbitration panel for clarification.”). Of courdas true that "[w]hen possible, ... a court
should avoid remanding a decision to the arbitrbemause of the interest in prompt and final
arbitration.” Publicis Communication v. True No@lemmunications Inc., 206 F.3d 725, 730
(7th Cir. 2000). At the same time, however, a csurply should not "engag[e] in
impermissible interpretation” of an ambiguous awairitState Bus. Mach., Inc. v. Lanier
Worldwide, Inc., 221 F.3d 1015, 1020 (7th Cir.20Q@)Versing and remanding order
executing post-arbitration judgment where distcimart erred in not remanding the
ambiguous award to arbitration panel for clarifica). See also Americas Insurance Co. v.
Seagull Compania Naviera, S.A., 774 F.2d 64, 67Q2d.985) ("An ambiguous award
should be remanded to the arbitrators so thatdbe @vill know exactly what it is being
asked to enforce."”); Ganey v. Raffone, No. 90-008896 WL 382278, at *3 (6th Cir. July

5, 1996) ("There are limited circumstances unddckvh district court can remand a case to
the arbitrators for clarification. While a remaisd® be used sparingly, it may be employed to
avoid judicial guessing of the meaning of arbi/adards.") (citations and quotations
omitted). In short, for a court to engage in gueskvas to the meaning and application of an
ambiguous arbitration award is inconsistent noy evith federal policy, but also with the
parties' own agreement to submit their disputetdration.



In Behr II, the majority decided that remand waapipropriate because it determined that the
award was not ambiguous. There, the portion oathédrator's award subject to dispute was
easily identified: The district court determineathBehr had raised a good faith issue of
what constitutes an “order' under the commissioraot, and that the prior arbitration award
had not addressed that issue.” 783 Behr II, 148 &3036. Here, on the other hand, the
district court's order lacks any indication of psety how the Eighth Award is "unclear as to
its application”, or which issue submitted to tineitaator was "not fully adjudicate[d]." Nor
with any confidence can we divine the answers ftloencircumstances; prior to its remand
order, the district court had expressly held thatdrbitrator's opinion and award were not
ambiguous with respect to Behr's obligation to paymissions on the 1996 EK parts and
1997 K parts. If the district court has changedriisd about this issue, it needs to say so and
explain it. If there is another ambiguity in theaaa that makes enforcement impossible, the
district court needs to identify it. Until it doee, we cannot undertake a meaningful review
of whether the award is ambiguous or whether tr®igistances are appropriate for a remand
to the arbitrator. Moreover, the district courtggyue order creates a substantial risk that the
arbitrator will have insufficient guidance as toahto clarify its award, creating the potential
for yet another journey to the district court, héstcourt on appeal, and back yet again to the
arbitrator. Accordingly, we find it necessary ton@nd this case to the district court for
clarification of the precise issue or issues teatain for the arbitrator on remand.

Because the case will be remanded to the diswiattctwo other issues raised by Behr merit
discussion in the interest of judicial economy.

3. Should Remand Be To The Same Arbitrator?

Behr argues that, assuming remand was approptiatas error for the district court to
remand the award to the original arbitrator rathan directing the parties to start the whole
process over again before a brand new arbitratanaking this argument, Behr fails to
account for our observation in Green that "[c]outgally remand to the original arbitrator
for clarification of an ambiguous award when theaehfails to address a contingency that
later arises or when the award is susceptible teerti@n one interpretation.” Green, 200
F.3d at 977 (emphasis added). The district cowatasdterized its remand order as "simply ...
requir[ing the arbitrator] to complete his dutigsdpplying his reasoning to the facts and ...
not reopen[ing] the merits of the case." Assumirgg the district court's revised order on
remand is consistent with this characterizatiomaned to the original arbitrator is the right
result.

4. Can This International Arbitration Be Remanded?

Hoping to avoid remand, Behr makes a two-pronggdraent that remand is improper even
if the award is ambiguous. First, Behr contends ttia International Chamber of Commerce
(ICC) Rules that govern this dispute pursuant oparties' arbitration agreement do not
expressly permit remand. Behr points out that ##8lversion of the ICC Rules "made no
provision for reconsideration, reinterpretationy@mand." According to Behr, remand is
therefore disallowed.

However, as M & C points out, Article 35 of the samles demonstrates that a guiding
principal behind the rules is to ensure that tharavis ultimately susceptible of enforcement,
providing, as it does, that "[i]n all matters n&peessly provided for in these rules, the court



and the Arbitral Tribunal shall act in the spirittbese Rules and shall make every effort to
make sure that the Award is enforceable at law."r@éel this provision to permit remand in
this case, given that clarification 784 by the wrad arbitrator is critical in order to make the
Eighth Award enforceable at law.

Moreover, as M & C indicates, the parties' termsedérence for the arbitration provide that
"[w]here the Rules are silent then such rules sigly as may be made from time to time by
the Arbitrator consistent with any mandatory regoient of the law of the place of
arbitration...." The "place of arbitration” in thtase was London, England, and English law
appears to require remand under the circumstamessiied by this case. In this regard, M &
C points to the English Arbitration Act of 1996,which Parliament provided that where
there is "uncertainty or ambiguity as to the efigicthe award,"” it may be "remit[ted] to the
tribunal, in whole or in part." English Arbitratiokct of 1996, 1996 Chapter 23, 8§ 68(2)(f)
and (3)(a). In the absence of a clear indicatia temand is disallowed by the applicable
rules, we find no merit to this argument by Behr.

Behr's final argument is based on the ConventiotherRecognition and Enforcement of
Foreign Arbitral Awards ("New York Convention™). &8 U.S.C. 8 201. Behr observes that
"[tIhe Convention makes no provision for a remafidraan arbitration award is rendered."
Making this same observation, the district coutbiweconcluded in a separate order entered
almost six years ago that it had no authority tteoa remand, saying that "[b]ecause the
arbitration award is governed by the [New York Cemtion], and because that convention
makes no provision for a remand after an arbitreéivard is rendered, there is no basis in
law for this court to remand.” In addition, Behtesi our holding in Behr | that the New York
Convention applied to prevent a party from movimghe United States courts to vacate an
arbitration award made in a foreign nation. 87 FaB&847.

Contrary to what Behr argues, however, neitheiNee York Convention itself nor our
holding in Behr | compels a holding that the didtdourt lacks authority to remand an
ambiguous award. First, we note that the New Yarkv@ntion is utterly silent on the issue,
as it is on many other issues dealing with the antsbolts of international arbitration
procedure. At bottom, a remand of an ambiguous éwader the circumstances presented
here is not inconsistent with any provision of M@wv York Convention, and we have been
unable to locate any authority suggesting that. iMoreover, our holding in Behr | is
inapposite. There, we were faced with a motionacate a foreign arbitration award and held
that the district court lacked jurisdiction to ergeich an order because, "[p]ursuant to the
Convention, an application for setting aside opsusling an arbitral award may be made
only to a ‘competent authority of the country iniett) or under the law of which, that award
was made." Behr |, 87 F.3d at 847 (quoting Newkv©onvention, Art. VI). Here, by
contrast, the parties do not seek to vacate thérowd arbitration award, nor did the district
court enter such an order. Rather, the districttaaaered a remand so that an award that it
determined to be ambiguous could be rendered esdbte.

CONCLUSION

The district court's order remanding this casénéodriginal arbitrator for clarification of an
apparent ambiguity fails to identify the issuessues that supposedly need the arbitrator's
attention. We cannot conduct a meaningful reviewhefpropriety of the district court's order
of remand without a statement by the district cofishat it perceives to be the ambiguity in
785 the award. In addition, the arbitrator's joremand will be needlessly complicated in



the absence of clear direction from the distriatrtoAccordingly, we REMAND this case to
the district court with instructions to enter ader specifying in what respects the Eighth
Award is unclear as to its application.

[1] The Honorable Algenon L. Marbley, United Stalstrict Judge for the Southern District
of Ohio, sitting by designation.
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