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OPINION
ROBERT HOLMES BELL, Chief Judge.

These consolidated actions, one to vacate anarhitrard, and one to enforce the same
arbitral award, are currently before the Courtdatetermination of the applicable standard of
review.

Jacada (Europe) Ltd., formerly known as Client/8eiechnology (Europe), Ltd.
(hereinafter "Jacada") is a software developerrpm@ted in the United Kingdom.
International Marketing Strategies (hereinafter SNlis a Michigan corporation.

On May 2, 1997, Jacada entered into a Distribuigreement with IMS whereby IMS
obtained the exclusive right to 746 market andrithiste certain computer software
developed by Jacada throughout Europe, the Midd#t, Bnd Africa. The Distribution
Agreement contained the following provision:

This Agreement will be governed by the laws of $tate of Michigan. (The United Nations
Convention on Contracts for the International Sdl&oods [1980] shall not apply.) ... All
disputes hereunder shall be resolved exclusivel§aiamazoo, Michigan, and exclusively by
arbitration by the American Arbitration Associatimnaccordance with its commercial
arbitration rules.

(Distribution Agreement at § 11(g)).

During the term of the Distribution Agreement, aplite arose over its interpretation and
application to a particular sale. IMS initiatedabitration proceeding with the American
Arbitration Association pursuant to paragraph 1bfghe Distribution Agreement. On April
3, 2001, the arbitration panel issued its awarf@wor of IMS in the amount of $401,299.00
to be paid within thirty days from the date of #veard, and fifty percent of nine remaining
payments of $203,033 (pounds sterling) to be pajkriodic payments through February 1,



2003. Thereatfter, Jacada filed a complaint in tlmeu@ Court for the County of Oakland to
vacate the arbitral award and IMS filed a complairthis Court to enforce the arbitral
award.

The two actions were ultimately consolidated irs tGourt and are currently before this Court
for a determination as to the applicable standardwew. Jacada contends that because the
parties agreed that the Distribution Agreement g@rned by Michigan law, and because
the arbitral award was rendered in Michigan, artioado challenge or enforce an arbitral
award should also be governed by Michigan law. IetSthe other hand, contends that
because one of the parties is foreign and bechesaniderlying contract relates to foreign
commercial activity, review of the arbitral awasdgoverned by the New York Convention
on Recognition and Enforcement of Foreign Arbikalards, 9 U.S.C. 88 201-208 (the
"Convention").

Jacada contends that the issue of whether the @Gbormepplies to this dispute has already
been determined by this Court and should not bisited.

In response to Jacada's motion to stay proceedirtgss Court pending resolution of the
state court action, this Court determined in amigpi dated August 13, 2001, that the
Convention did not apply. This Court opined thatestaw applies in this case because the
arbitration agreement was formed under Michigartreahlaw and the award was issued in
Michigan applying Michigan arbitration law. This @b noted in that opinion that despite
one of the parties being a foreign corporation,aard was a domestic award and therefore
did not come under the Convention. Memorandum ©piaind Order, 8/13/03, at 3 (Docket
# 13) (citing Restatement (Second) of Conflictéa@f 8 220, comment ¢ (1971)). In the
alternative, this Court noted that even if the Gartion applied, Articles V and VI of the
Convention allows the court to stay proceedingsnthere is a parallel proceeding in a court
of competent authority. Id. It is evident from th@sory treatment of this issue and the
alternative basis for the Court's decision, thet @ourt did not make a definitive ruling on
the applicability of the Convention.

IMS filed a motion for reconsideration. In an opinidated August 31, 2001, this Court
acknowledged that it had subject matter jurisdictiwer the case, but indicated that it was
exercising its discretion 747 to stay the mattahainterests of preserving judicial resources.
This Court further stated that IMS's arguments @dd heard if the case were removed from
state court. Memorandum Opinion and Order, 8/31403, (Docket #16). In other words, this
Court essentially invited IMS to reargue the isstithe applicability of the Convention when
and if this matter returned to federal court. Thsechas now returned to federal court. The
Court is satisfied that it is proper at this tima¢view the issue of the applicability of the
Convention.

The Convention is a United Nations treaty to witod United States became a party in
December 1970. 9 U.S.C. 8§ 201. Legislation impleimgrthe Convention is codified in
Chapter 2 of Title 9 of the United States Code..8.0. 88 201-208. "The goal of the
Convention, and the principal purpose underlyingefican adoption and implementation of
it, was to encourage the recognition and enforcémmiecommercial arbitration agreements in



international contracts and to unify the standénds/hich agreements to arbitrate are
observed and arbitral awards are enforced in tireasory countries.” Scherk v. Alberto-
Culver Co., 417 U.S. 506, 520, 94 S.Ct. 2449, £Adl2d 270 (1974), quoted in Imperial
Ethiopian Gov't v. Baruch-Foster Corp., 535 F.2d,385 (5th Cir.1976); Indocomex Fibres
Pte. v. Cotton Co., 916 F.Supp. 721, 726 (W.D.TE9®G).

Article | of the Convention provides: This convemtishall apply to the recognition and
enforcement of arbitral awards made in the teryitdra State other than the State where the
recognition and enforcement of such awards arergpagd arising out of differences
between persons, whether physical or legal. It stied apply to the arbitral awards not
considered as domestic awards in the State whereréitognition and enforcement are
sought.

Convention, Article 1(1) (emphasis added).

It is undisputed that since the arbitral awardis tase does not meet the territorial criterion
expressed in the first sentence of Article 1(1)mi8y put, it is not a foreign award as
defined in Article 1(1) because it was not renderetside the nation where enforcement is
sought.” Bergesen v. Joseph Muller Corp., 710 B2R] 932 (2d Cir.1983). The critical issue
for this Court is whether the arbitral award whsthtes that it was made in Southfield,
Michigan, is a non-domestic award as contemplateéte second sentence of Article 1(1).

The Convention does not define the term "domestiard.” Accordingly, the reference in the
second sentence of Article 1(1) of the Conventmtatbitral awards not considered as
domestic awards," has provided "a complex intengathallenge to the courts in this
country." Coutinho Cam & Co. U.S.A, Inc. v. Marcliading, Inc., Nos. 3:95CV2362 AWT,
3:96CV2218 AWT, 3:96CV2219 AWT, 2000 WL 435566 4t(D.Conn. Mar. 14, 2000).

Jacada contends that this Court should look tatibadl principles of Anglo-American
conflicts of law for the meaning of "domestic awdrccording to these principles the law
of the place of the award determines whether trer@vs valid, and an arbitral award made
and sought to be enforced in the United Statesdavoella domestic award. See Lander Co.,
Inc. v. MMP Investments, Inc., 107 F.3d 476, 48t ir.1997) (citing Restatement
(Second) of Conflicts of Law, § 220, comment ¢ (197

Although the Seventh Circuit in Lander referendssltraditional interpretation of "domestic
award," it did not agree with Jacada's assertianttie traditional interpretation should
govern the applicability 748 of the Convention toaabitral award rendered in the United
States. Instead, the Seventh Circuit followed theo8d Circuit's determination in Bergesen
that Congress gave meaning to the term "domesticcivin the implementing legislation:

Inasmuch as it was apparently left to each statietme which awards were to be considered
nondomestic ... Congress spelled out its definitibtihat concept in section 202.
710 F.2d at 933.

Section 202 of Title 9 of the United States Codeallly defines "nondomestic" awards to
include all except a small class of awards thatatanvolve foreign citizens or have a
relationship with a foreign country:

An arbitration agreement or arbitral award arisbog of a legal relationship, whether
contractual or not, which is considered as commagriricluding a transaction, contract, or



agreement described in section 2 of this title 80% § 2], falls under the Convention. An
agreement or award arising out of such a relatipnshich is entirely between citizens of

the United States shall be deemed not to fall utfteConvention unless that relationship
involves property located abroad, envisages pedona or enforcement abroad, or has some
other reasonable relation with one or more foreigites. For the purpose of this section a
corporation is a citizen of the United States i§iincorporated or has its principal place of
business in the United States.

9 U.S.C. § 202 (emphasis added). According to #eo&d Circuit, this section was intended
to ensure that "an agreement or award arising foailegal relationship exclusively between
citizens of the United States is not enforceabldenthe Convention in [United States] courts
unless it has a reasonable relation with a forstgte." Bergesen, 710 F.2d at 933 (quoting
H.R.Rep. No. 91-1181, 91st Cong., 2d Sess. (19/@yp2inted in 1970 U.S.Code Cong. &
Admin. News 3601, 3602). The Second Circuit alsopseld the view that awards "not
considered as domestic" applies to "awards whielsabject to the Convention not because
made abroad, but because made within the legakfremk of another country, e.g.,
pronounced in accordance with foreign law or inwadvparties domiciled or having their
principal place of business outside the enforcuriggliction.” Bergesen, 710 F.2d at 932.
Stated differently, the second sentence of Artl¢lB, as supplemented by 9 U.S.C. § 202,
applies to those arbitral awards made in the Urfttiedies which arise from a commercial
relationship with some significant foreign nexusu@nho Cam, 2000 WL 435566 at *4.

Bergesen's broad interpretation of the scope oCthevention has been widely followed.
See, e.g., Indus. Risk Insurers v. M.A.N. Gutehafiyshutte, 141 F.3d 1434, 1441 (11th
Cir.1998) (joining the First, Second, Seventh, Bimth Circuit in their interpretation of
awards "not considered as domestic"); Jain v. deeMeL F.3d 686, 689 (7th Cir.1995)
("Chapter 2 mandates that any commercial arbigege@ment, unless it is between two
United States citizens, involves property locatethe United States, and has no reasonable
relationship with one or more foreign states, falsler the Convention."); Ministry of Def.

of Islamic Republic of Iran v. Gould Inc., 887 F.2857, 1362 (9th Cir. 1989) (holding that
Convention applies when award arises out of leglationship which is commercial in nature
and is not entirely domestic in scope); Arbitrat®etween Trans Chem. Ltd. and China Nat'l
Mach. Imp. & Exp. Corp., 978 F.Supp. 266, 293 ($x. 1997) (following Bergesen ). See
also Ledee v. Ceramiche Ragno, 749 684 F.2d 1&8Tg§1st Cir.1982) (holding that
commercial agreement where one party is not an &arecitizen is subject to section 202).

The relationship between the parties in this caseerns performance abroad. The object of
the Distribution Agreement was for the marketing drstribution of computer software
throughout Europe, the Middle East, and Africa. €hare sales and marketing territory
under the contract is outside the United Statesp&bof the contract was to be performed in
the United States. Moreover, one of the partie®tsan American citizen, the contract was
signed abroad, and the alleged breach took plasedeuhe United States. Thus, under
Bergesen and its progeny, the arbitral award aeigs this case clearly falls under the
Convention.

Jacada contends that Bergesen was wrongly decideshauld not be followed by this

Court. Jacada's contention is not supported bycasg law and does not provide a
convincing basis for ignoring the opinions of dlltkee circuit courts that have considered the
issue. This Court is constrained to apply the Bsggdine of cases and accordingly finds that
the arbitral award at issue in this case is gowkhyethe Convention.



V.

Review of arbitral awards under the Conventionagegned by the limitations contained in
Article V of the Convention. See 9 U.S.C. § 207hETcourt shall confirm the award unless it
finds one of the grounds for refusal or deferralemfognition or enforcement of the award
specified in the said Convention."). Article V prdes that recognition and enforcement of an
arbitral award may be refused, at the requesteoptrty against whom it is invoked, only
under specific enumerated conditions. As the SBithuit noted in M & C Corp. v. Erwin

Behr, 87 F.3d 844 (6th Cir.1996), "Article V of t@®nvention lists the exclusive grounds
justifying refusal to recognize an arbitral award.”"at 851 (emphasis added). See also Indus.
Risk, 141 F.3d at 1446 ("In short, the Conventi@nameration of defenses is exclusive.").

According to IMS, the only applicable provisionAuticle V limits this Court's review to
whether enforcement would be contrary to U.S. mubdilicy. Convention, Article V(2)(b).
IMS's recitation of the applicable standard of eewignores Article V(1)(e) of the
Convention and Jacada's argument under that seétsofacada points out, Article V(1)(e)
provides that recognition and enforcement of thardwnay be refused if the award "has
been set aside or suspended by a competent aytbbtite country in which, or under the
law of which, that award was made."

In Yusuf Ahmed Alghanim & Sons v. Toys "R" Us, Ing26 F.3d 15, 19-21 (2d Cir.1997),
the Second Circuit confirmed that Article V(1)(d)tlle Convention allows a court in the
country under whose law the arbitration was conetlitd apply its domestic arbitral law to a
motion to set aside or vacate that arbitral amakdat 21. "There is no indication in the
Convention of any intention to deprive the rendgstate of its supervisory authority over an
arbitral award, including its authority to set asttiat award under domestic law." Id. at 22.
Rather, "[tlhe Convention specifically contemplatiest the state in which, or under the law
of which, the award is made, will be free to sedl@®r modify an award in accordance with
its domestic arbitral law and its full panoply odpeess and implied grounds for relief.” Id. at
23 (citing Convention, art. V(1)(e)).

750 Because Jacada has moved to set aside or aacatbitral award entered in the United
States, this Court may apply its domestic arbi&nal to set aside or vacate that arbitral award.
Jacada contends that the applicable domesticarlaitv is the law of Michigan because the
arbitral award was entered in Michigan and theigadgreed that their agreement would be
governed by the law of Michigan.

This Court disagrees with Jacada's assertion ¢waw of the arbitral award will be
governed by the law of Michigan. In Yusuf, the Sat&ircuit noted that in the case of the
United States, the domestic procedural arbitralitathe Federal Arbitration Act ("FAA"), 9
U.S.C. 88 1-16. Yusuf, 126 F.3d at 20-21. See sl C, 87 F.3d at 849 (concluding that it
could not apply the FAA's implied grounds for vardiecause the United States did not
provide the law of the arbitration for purposeddicle V(1)(e)); Lander, 107 F.3d at 478
(noting that Article V(1)(e) of the Convention centplates the possibility of the award's
being set aside in a proceeding under local law).

Although the parties in this case indicated gehethht their agreement was to be governed
by Michigan law, the parties did not specify themgtards under which an arbitral award
would be reviewed. There is no question that bex#us parties' written agreement to
arbitrate is part of a "contract evidencing a teanti®n involving commerce," it falls within



the scope of the FAA. See 9 U.S.C. § 2. The FAA srexcted to provide for enforcement of
privately entered agreements to arbitrate. Fernp Go Garrison Indus., Inc., 142 F.3d 926,
932 (6th Cir.1998) (citing Mastrobuono v. Shearsehman Button, 514 U.S. 52, 53-54, 115
S.Ct. 1212, 131 L.Ed.2d 76 (1995)). "Arbitratiordenthe Act [FAA] is a matter of consent,
not coercion, and parties are generally free tactitre their arbitration agreements as they
see fit." Ferro Corp., 142 F.3d at 934 (quotingt\iefo. Scis., Inc. v. Bd. of Trs. of Leland
Stanford Jr. Univ., 489 U.S. 468, 479, 109 S.C48,203 L.Ed.2d 488 (1989)). However, a
general state choice-of-law clause appended tmeiam that also includes an arbitration
provision does not preclude application of the HAA federal court proceeding. Ferro
Corp., 142 F.3d at 938. See also UHC Mgmt. Co.omf@uter Scis. Corp., 148 F.3d 992, 997
(8th Cir.1998) ("[W]e will not interpret an arbitran agreement as precluding the application
of the FAA unless the parties' intent that the agrent be so construed is abundantly clear.").
As the Sixth Circuit noted in Ferro Corp.:

Most contracts include a choice-of-law clause, &mdls, if each of these clauses were read to
foreclose the application of the substantive laaoted by Congress in the FAA, the FAA
would be applicable in very few cases. Such anmpné¢ation of the FAA is simply not

viable, as it would effectively emaciate the Ackif.

142 F.3d at 938. See also Roadway Package Sysv. I8cott Kayser, 257 F.3d 287, 289

(3rd Cir.2001), cert, denied, 534 U.S. 1020, 1221545, 151 L.Ed.2d 423 (2001) (holding
that "a generic choice-oflaw clause, standing glanmsufficient to support a finding that
contracting parties intended to opt out of the FAdefault regime.”).

Where the FAA and state law governing arbitratigreaments conflict, the state law is
preempted. Ferro Corp., 142 F.3d at 935. See abstoDs Assocs., Inc. v. Casarotto, 517
U.S. 681, 688, 116 S.Ct. 1652, 134 L.Ed.2d 902 g1 @&ate law not consonant with FAA is
preempted by FAA). The FAA specifies the grounddarrwhich an arbitral award may be
vacated. 9 U.S.C. 8§ 10. Under Michigan law, a chad broad powers to vacate an 751
award, including to the power to vacate an awatkafarbitrator exceeded his or her powers.
M.C.R. 3.602(J)(2)(c). Although the FAA is substalty the same as the Michigan court rule
governing review of arbitral awards, review of #mdliawards provided under the FAA is
more limited than the review available under Mi@ridaw. Detroit Auto Inter-Ins. Exch. v.
Gavin, 416 Mich. 407, 444-45 & n. 11, 331 N.W.2d841982). Because the parties in this
case did not specify in their agreement that reoétihe arbitral award would be governed
by state law, and because federal and state lafhiatpthe review will be governed by
federal law.

For the reasons stated above, this Court conclindé¢shis action is governed by the
Convention, and consistent with the Convention,Gbart will review Jacada's motion to set
aside or vacate the arbitral award under the pimwsof Chapters 1 and 2 of the FAA.

ORDER
In accordance with the opinion entered this date,

IT IS HEREBY ORDERED that upon consideration of fagties' briefs as to the appropriate
standard of review of the arbitral award (Dockst27, 29, 32, 33), the Court shall review the
arbitral award at issue under the standards aatiedlin the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Adsand the provisions of Chapters 1
and 2 of the Federal Arbitration Act, 9 U.S.C. §86land 201-208.
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