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James Westmoreland appeals the district courtrd gfdRoland Sadoux's motion to compel
arbitration and stay further proceedings pendimifration. Responding to the claim that
Sadoux and co-defendant Jan Hendrickx induced Wxstand to sell his minority shares in
a company in which they controlled the remainingp@8cent, Sadoux persuaded the district
court to stay the suit and compel arbitration,@ltjh defendants were not parties to any
agreement to arbitrate. Plaintiff and the two editvho owned the 93 percent, which were in
turn owned by Sadoux and Hendrickx, were partiessbareholder agreement regarding the
securities. We are persuaded that because thidastnot seek to enforce any duty arising
out of the shareholder agreement and seeks nb tteiewould frustrate any right to
arbitration under it, Sadoux has no right to congpbltration. We lift the stay and vacate the
order compelling arbitration and remand for furthesceedings.

Aston Holdings was incorporated under the laws fb& to own and operate Dominicana
Sanitary Services. Dominicana had a contract viaghcity of Santo Domingo to collect and
dispose of waste. On the formation of Aston, Javiestmoreland, Pentrade Limited, T.D.C.
Trade Development Company, and Angel Action exatatshareholder's agreement. After
Action sold its shares to T.D.C. and Pentrade, Westland owned seven percent of Aston,
while Pentrade and TDC each owned 46.5 percentr $hareholders' agreement included an
arbitration clause providing for binding arbitration Paris, France. Sadoux is the sole owner
of Pentrade and his co-defendant Jan Hendrickxeisole owner of TDC.

Westmoreland alleges that Sadoux and Hendrickx, samtrolled the day-to-day operations
of Aston, lied to him about its success, tellinmhhat Aston was struggling and that the
Dominican government was planning to cancel thedsBomingo garbage contract; that
relying upon these lies he sold his stock to then$245,000. Two months later Sadoux and
Hendrickx sold Aston for $14,000,000. This suitfi@ud is against Sadoux and Hendrickx



in their individual capacity. We have appellatagdiction under 28 U.S.C. § 1292(b),
pursuant to the district court's certification tf order for interlocutory appeal.

As a preliminary matter, Sadoux argues that Westtand did not claim below that he was
unable to enforce the arbitration clause againstWvereland, and has thus waived the
argument. Westmoreland, in his response to Sadmoti®n to compel arbitration, argued
that "the parties have not agreed to arbitratingdispute.” The district court initially
concluded that Westmoreland conceded that Sadabiesto enforce the arbitration
agreement against him. After a motion by Westmaiglghe district court recognized his
contention and entered a separate order discuggrigsue at length. It then certified its
ruling under Section 465 1292(b). In short, Westtand did not waive this argument below.

Preliminary matters aside, we now turn to the qaesif whether Sadoux could compel
arbitration even though he was not party to ant@toon agreement. We have frequently said
that arbitration clauses are to be broadly reachfilement Congressional policy expressed in
the Federal Arbitration Act and the Convention lo& Recognition and Enforcement of
Foreign Arbitral Awards.[1] This congressional pglis not intended to discourage the use
of American courts. And they facilitate privatemlise resolution by remaining open to
enforce awards. Indeed, it bears emphasis thattilitg of private disputes here depends
heavily on access to the public courts for enforeeinof the arbitral award. The point is that
this twining of private and public fora facilitatdee private choices of the market by
enforcing only the expectation of parties capturetheir contracts.[2]

It signifies that we will read the reach of an &diion agreement between parties broadly,
but that is a different matter from the questiomitb may invoke its protections. An
agreement to arbitrate is a waiver of valuabletdaghat are both personal to the parties and
important to the open character of our state addréd judicial systems-an openness this
country has been committed to from its inceptioins then not surprising that to be
enforceable, an arbitration clause must be in mgiind signed by the party invoking it.[3]

Categories of dispute that cannot exit the puldierchouses aside, it is well and good if the
parties to a private agreement wish to choosetamative dispute system, but we are wary
of choices imposed after the dispute has ariserttentargain has long since been struck.
And hence we will allow a nonsignatory to invokeaahitration agreement only in rare
circumstances.[4]

We have sustained orders compelling persons whe &greed to arbitrate disputes when the
party invoking the clause is a nonsignatory, buy evhen the party ordered to arbitrate has
agreed to arbitrate disputes arising out of a e@hi@nd is suing in reliance upon that
contract.[5] This flex in application of these bdbastated principles rests upon our
accepting the doctrine of equitable estoppel ascttfe in preserving the distinctions
between broad readings of the reach of an arlatratiause and our formal insistence upon
confining the obligations to the parties of thetcact.[6] Even then we have been cautious.

466Sadoux says he can invoke the arbitration agreebetween Westmoreland and
Pentrade because he acted as an agent for Pemioautég to the Third Circuit's decision in
Pritzker v. Merrill Lynch.[7] The district courtteid Pritzker in its order. It held that agents of
signatories to an arbitration clause can invokectaese because under "traditional agency



theory, [the agent] is subject to contractual pmns to which [the principal] is bound."[8]
The Third Circuit concluded that this is enougihtid that a signatory's "agents, employees,
and representatives are also covered under the @frsuch agreements."[9]

Pritzker is in tension with decisions of the Fasd Ninth Circuits, which conclude that an
agent or employee of a signatory cannot invokerhitration clause unless the parties
intended to bring them into the arbitral tent. Huest Circuit's decision in McCarthy v. Azure
argued against a broad reading of Pritzker and thelidan "overt indication that the parties
intended to commit claims against” the agent "amdividual” is required in order to permit
a nonsignatory agent of a signatory to invoke a&itration clause.[10] The First Circuit
stressed that the distinction between individugbc#ty and representative capacity is "a
meaningful legal difference" and called upon part@act "before, rather than after, the fact"
and rely on "skillful drafting of contract documehtnstead of "judicial juggling."[11]
Similarly, the Ninth Circuit held, in Britton v. Gop Banking Group,[12] that a nonsignatory
agent, officer, and employee of a signatory cowldaompel arbitration.[13] The key
guestion, in the Ninth Circuit's view, was whettie wrongdoing arose from a provision or
interpretation of the contract containing the adtion clause.[14]

The Fourth Circuit's recent decision in Long vv&il[15] which Sadoux also relies upon,
offers him little aid. Although Long permitted agemt and shareholder to compel arbitration
even though they were nonsignatories, it did nopaéritzker's sweeping holding that
agency is enough. Rather, the Fourth Circuit rediedhe fact that the plaintiff invoked other
provisions of the arbitral agreement in makingdi@gms against the defendants. It observed
that a plaintiff cannot invoke an agreement andacthe benefit of his status under it while
attempting to escape its consequences.[16] Thallelsour reasoning in Grigson v. Creative
Artists Agency, where we permitted a nonsignatorgampel arbitration, on an equitable
estoppel theory, when the signatory relies upondhmas of the written agreement to state its
claims.[17]

In sum, we agree with the First and Ninth Circtiitst a nonsignatory cannot compel
arbitration merely because he is an agent of orleeo$ignatories. An agent is not ordinarily
liable under the contract he executes on behdifoprincipal, so long as his agency is
disclosed, but he is personally liable if his atfi§ breach an independent duty.[18] If he
seeks to compel arbitration, he is subject to #mesequitable estoppel framework left to
other nonsignatories. It is to this framework tvatnow turn.

There are two circumstances under which a nonagnatin compel arbitration.[19] First,
when the signatory to a written agreement contgiaim arbitration clause must rely on the
terms of the written agreement in asserting itsndaagainst the nonsignatory. Second, when
the signatory to the contract containing a arbaratlause raises allegations of substantially
interdependent and concerted misconduct by bothdhsignatory and one or more of the
signatories to the contract.[20]

Westmoreland's suit does not rely upon the terntseo§hareholder agreement or seek to
enforce any duty created by the agreement, and thero allegation that Sadoux acted in
concert with anyone. Both Sadoux and Hendrickxtetéto interpose liability insulating
entities between themselves and Westmoreland.gasons advantageous to themselves they
were not parties to the shareholder agreement.tdeyddid not negotiate an arbitration
agreement regarding their personal claims andiligisi This was no small matter. It gave
them access to the courts for any claim they mag had against Westmoreland, subject to



the limitation that they would have had to confrtrg arbitration agreement if they
attempted to enforce the terms of that agreement.

These vital distinctions cannot be maintained bypéy deploying the standard that the reach
of arbitration clauses is to be read broadly, todtstinct problems of their applicability to
nonsignatories. Directly put, the courts must rféracontracts to arbitrate to parties who
failed to negotiate them before trouble arrivesddaso frustrates the ability of persons to
settle their affairs against a predictable backariojegal rules-the cardinal prerequisite to all
dispute resolution.

VACATED AND REMANDED.
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